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Introduction. 


mA verlſities of this Realm, viz. Ay ali- 
& quid Authoritats in hoc Regno An- 
SE- oli 4s Romano de jure com- ' 
petat, pluſquam alit cuicunque Epiſ- 
_ Extero? being reſolved in the 
egative, and thet Reſolution rati- 
fied in the Convocation An.15 34. an A of Parliament 
aſſed about two years after for the extinguiſhing of that 
Papal Authority in this Realm. This ſucceeded ſo well 
in conſequence of what the Convocation An.1530. had 
before acknowledged him, 72. The Supream Head on 
Earth of the Church of England , that that Supremacy 
was likewiſe after confirmed by A of Parliament to 
him, his Heirs, and Succeſſors. This is that Supremacy 
here tenderly touch'd at in the firſt Chapter of the enſu- 
ing Abridgment , and without which all that follows 
would be but inſignificant and disfigured Cyphers. When 
King Henry the Eighth was thus both Parliamentarily 
and Synodically inveſted herewith, although it was with 
A 3 all 


Tag HE Queſtion which King Henry the +, x;1e; 
= Eighth did once put to both the Uni- Supremacy. 
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Vid. Hepl.Cypr. 
Ang]. p.1. 


1 "3s Caſes of 
Conſjeaence, 
lib. 3. ch.3. 
fol.544- 


Lib. 3.cap.4. 


all the Priviledges and Preheminences incident thereto, 
yet no more accrued to the Crown thereby, than was le- 
gally inherent 1n it before ; yet in regard of the Uſur- 
pations, that in divers Kings Reigns had ſucceſſively in- 
vaded the Rights of the Crown in that moſt ſplendent 
Jewel thereot,another Convocation in Ar. 15 L408 give 
the King as it were, Livery and Seiſin of the ſaid wpre- 
macy) promiſed him in verbo Sacerdotis, That they 
would not trom thenceforth Aflemble in any Convoca- 
tion or Synod without his Majeſties Writ, nor make any 
Canons or Conltitutions without his Licenſe and conſent, 
nor execute the ſame until they were Ratitied under 
the Great Seal of England. All which was done with- 
out the leaſt diminution of any Archiepiſcopal or Epilſ- 
copal Power or Priviledges in the free exerciſe of that 
Eccleſiaſtical Juriſdiftion which they anciently enjoyed. 
The whole of this Deſign being only to eject the Roman 
Pontifex, and annul his Uſurpation in a matter of. that 
weighty conſequence, to which the Crown was ſo un- 
doubtedly entituled : And this only in a way conſonant 
to that Allegiance, which every Subject without diſtin- 
Qtion owes to his lawful Sovereign in all matters, as well 
Eccleſiaſtical as Civil, within his Majeſties Realms and 
Domintons ; whereby the Clergy as well as Lazty,being 
all Subjects alike, might be reduced not only to their 
Primitive Obedience unto, but alſo to their Dependance 
on their own Sovereign in preference to any Forein Po- 
tentate whatever. ----That the Supream Civil Power is 
alſo —_ Governour over all Perſons, andinall 
Cauſes Eccleſiaftical, s a Rule (ſays the learned Biſhop 
Taylor) of ſuch great neceſſity for the condutt of Con- 
ſcrence, as that it is the —_— of determining all 

ueſtions concerning the Sanftion of Obedience to all 
Eccleſiaſtical Laws, the duty of Biſhops and Prieſts to 
their Princes, the neceſſity of their paying Tribute, and 
diſcharging the burthens, and relieving the neceſſities 
of the Republick. It was never known (ſays the ſame 
Author) zn the Primitive Church, that ever any Eccle- 


A firftical Law did oblige the Catholick Church ; unleſS 
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the Secular Prince did eſtabliſh it, The Nicene Canons 
became Laws by the Reſcript of the Emperour Conſtan- 
tine, ſays Sozomen. When the Council of Conftantino- 
ple was finiſhed , the Fathers wrote to the Emperour 
Theodofius, and petitioned, T/t Eartto Fietats tug con 
firmetur Synodi ſententia. The confirmation of the Ca- 
non and Decrees of the great Council at Epheſus by the 
Emperour, is to be ſeen at the end of the Atts of the 
Synod. And Marcian the Emperour wrote to Pallad:us 
his Prefect a Letter, in which he reſtines , that he made 
the Decrees of the Council of Cha/cedon to become 
Laws, Ea que de Chriſtiana fide 4 Saterdotibus gut 
Chalcedone convenerunt , per noſtra Pracepta Statuta 
ſunt, Fc. Thus alſo the Fathers of, the Fifth General Sy- 
nod p:titioned 7uſt;#ian to confirm, and eſtabliſh. their 
Canons into a Law, The ſame Prince alſo publiſhed a * 
Novel, in which he commands Vim Legum obtinere Ec- 
clefiaſticos Canones 4 quatuor Synod1s, Nicena,Conſtan- 
tinopolitana prima, Epheſina proma © Chalcedonenſi 
expoſitos & confirmatos. Vid. Concil. Tolet.” All which 
confirms it for a Truth , That, even in the Primitive 
Church the. Supremacy in matters Eccleſiaſtical was in 
the Supream Secular Prince. ; 


Touching Archbi/hops,our Malmesbury confelles,that 4rcviitep, 
in the Ancienter times of the ZFr:tains it was unknown 44 #4075 


where the Archbiſhoprick was: At the Council of Arles, 
An. 314. Silveſter the Pope is but Yeu Biſhop,. as ap- 
pears by the Nomenclature of thoſe that were at that 
Council. The High Title of Archbiſhop was for a long 


time in uſe in the Eaſtern Church, before it came into 


the Weſt (a). For whereas our Bedatells us, That Au- (1) 5s. in 
fuffine was Ordained Archbiſhiop of theE7g/:i/b Nation Archzologo. 


y Etherius Archbiſhop of Ales. aforeſaid, he therein 
follows the mode of ſpeaking current in his owa times : 
for Gregory the then RD his feveral Letters written 
to them , affords neither of them that Title ; no, not 
when he beſtows the Pall upon Auguſtine,and gives him 
the precedency and priority in reſpect of Tort 


Biſhop 


and all ;,\ 16. 
other Biſhops of Britain (5). Yet the incomparable Hil tbe. fd 


T be Introdu@ion. 


Biſhop T/her affirms, that they did not quite deny Arch- 
biſhops among the Old Br:ta:ns (for he proves they had 
ſuch; ) but that all Memorials were loſt, where the Archi- 

har g—_ epiſcopal or Patriarchal Seat reſided (c). For although 

ws gong ; 7 pra hath been for many Ages the Chicteſt of Byr:- 
tain, and was no leſs than 13oo years fince reputed Ve- 

(d) Ammian. TS Cyperon, and Auguſta(d); yet a Modern Writer of 

Marclib.q great Learning and Authority, would have Tork as the 
more Ancient Metropolis of the Dioceſs of the BrY:ztains 

(:)Philip ner- (e) ; and that not only becauſe it was a Roman Colony, 

Coy nes of which London was not, as Onuphrins (contrary to ſo 

c.x.fn, greatand plain Authority of Tacitus) doth affirm (f) : 

(/) 0x4pbr.in but alſo, for that the Emperours Palace, and Pr#etor:um 

Imperio #9 likewiſe, Tribunal or Chief Seat of Judgment, was 
there ; whence by the Old Hiltorian Spart:anss it was 

(2) Spartian, Called C:ivitas by way of excellency 5 It muſt be | 

n Severo. acknowledg'd, that the very Original of things are to 

in 1t61.p.83, us much clouded in obſcurity and uncertainty; yet he 

&. . * thatduly conſults Antiquity, will find, That what Ra- ' 
aulphus de Diceto writes touching the Original of Epiſ- 
copacy and Archiepiſcopacy in Br:tain, ſeems to have 
the beſt - Analogy with the truth, comparing ene Anti- 
quary with another touching that Subject. This Ra- 
aulphns de Diceto was Dean of London, a very Ancient 
Hifforian, he wrote the Hiſtory of Eng/azd,from A.1 147. 
to x193.1n a Book entituled Imagines Hiſtortarum ; and 
in the Prologue to his Chronicle Abbreviations, ſays, 

That Arenline (who by Pope Gregory was ſent into 
England, An. 600.) after he had Converted E:helbert 
King of Kent to the Chriſtian Faith , went in the year 
boz to Arles, where he was Conſecrated Eprſcopus 
Anglorum by Etherins Archbiſhop of that place; and 
being returned into Brztain ſent Lanyentius the Preſ- 
byter, and Petrus the Monk to Pope Gregory, giving 
him an account of Br:tarms being converted to the 
Faith, and himfelf made Biſhop thereof : Whereu 
the ſaid Gregory ſent them back into Eng/and, and with 
them hos Divines to preach the = So in this Iſle, 
among which the Chief were Mellitus, Fuſtus, Pauli- 
nus, 
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nus, and Ruffnianus, by whom he alſo ſent the Pall to 
Auguſtzie,and at the ſame time wrote him in what man- 
ner he ſhould Conſtitute Biſhops in Erglnd, and that ix 
hzc verba, viz. Per locos ſingulos 12 Epiſcopos ordines, 
qui tug ſubjaceant dition, quatenus Lundonienlis Ciwi- 
tatis Epiſcopus ſemper in poſterum a Synodo propria de- 
beat Conſ(ecrari, fc. Ad Eboricum vero (rvitatem te 
volumus E, nn mittere, quem ipſe judicavers Or- 
dinare. Ita duntaxat, ut ſi eademCivitas cum finiti- 
mu locus Verbum Det receperit, ipſe quoque 12. Epiſco- 
pos ordinet,8 Metropolitani honore fruatur. Quem ta- 
men tue Iraternitats volumus diſpoſitioni ſubjacere. 
Poſt obitum wero tuum ita Epiſcopu quos ordtnaverit 
preſit, ut Lundonienſis E yuoys nullo modo ditions ſut- 
Jaceat, Sit vero inter Lundoni © Eborice C:vitatis 
Epiſcopos in poſterum honors iſta Diſttnttio,ut ipſe prior 
habeatur qu: prius fuerit Ordinatus. Tua vero Frater- 
nitas Foilcopos quos ordinavers, qui vel per Epiſco- 
pum Eborace fuerint Ordinati, Sacerdotes etiam totins 
Britannixz Subjeffos habeat (b). After the receipt of ©) if. 4ng!. 
theſe Orders from Pope Gregory,the Biſhops of Br:tain gaduiph, 41 
were conven'd to a Conference by Auguſtine, he having br. cbron. 
firſt Ordained the ſaid Laurentins as his Suffragan, the ©9435» 435- 
ſaid Mellitus Biſhop of London, and the ſaid Juſtus 
Biſhop of Rocheſter : About which time King Erhel/bert 
built St. Pauls Church. London,or re-edified the ſame(7). 3) peaa,t. ». 
About this time alſo it was, 75. An.608. that Pope Bo- « 3. 
niface obtain'd of the Emperour Phocas, That the 
Church of Rome ſhould = the Head of all other 
Churches, ( That of Conftantinople having till then 
allumed that Title } the which was after Decreed ſub 
Anathemate 1n aCouncil of 62 Biſhops. Afterwards the 
laid Laurentins, Mellitus, and Juſtus, became Arch- 
biſhops of Canterbury ſucceſſively, iS. Laurentius in 
An. 615, Mellitus in An. 622. and Juſtus in An. 626. 
according tothe computation of the ſaid Radulphus ; 
by the laſt of which Paulinus was Ordained Archbi- 
ſhop of Tork { 4), and to which Juſtus Pope Buni- 7; ) ped. 1.2. 
face wrote in hac verba, viz. Authoritati beati Petri c 9. 
B Pr > 
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precipientes firmamus, ut in Dorobernia Cruitate ot 

per 1 poſterum Metropolitanus totius Britannize locus 

habeatur, omneſque Frovincie Regni Anglorum pre- 

fati loci Metropolitang Eccleſie ſubjiciantur, Again, 

the precedency of the See of Canterbury is recorded by 

the ſaid Rodolphus in theſe words, v1z. S:cut Cantia 

ſubjicitur Rome, guodex ea fidem accepit ita Eboricum 

ſubjicitur Cantuariz, que eo Predicatores miſit. Sicut 

igitur ſedes Cantuariz prima fuit in fide, prima ſit in 

| mL. After Juftus, Honorius was made Archbiſhop 

of Canterbury, whom Paulimus conſecrated at Lin- 

coln; to whom Honorius Pope wrote zn hec verba, 

viz. Cum Dorobernenſis Antiites, vel Eboracenſis de 

hac vita tranfierit, is qui ſupereſt habeat poteſtatem 

Jt « raporied, alterum or dinandi.Bed.lib.2.cap.16, $i de Conſecratio- 

That Fridoua 21; bus Archiepiſcoporum Cantuar. contrarium aliquid 
« Saxon was 2 

the firſt Eng- Inveneris in Authentico Libro, quam in hoc volumine 

Uſh rebbiſbep, reperiatur, adquieſcam in omnibus. And in the year 

— 632. Pope Honorius wrote unto Honorius Archbiſhop 

y | 4 eras nay, 

7n the Stventh of Canterbury in theſe words, viz. Tue Furiſdiftion: 

CObery. «bout [ubjici precipimus omnes Angliz Ecclefſas © Regiones, 

Fuller. church. © ut 311 Cioitate Dorobernia Metropolitanus Locus 

nift.Cen. 7. honor Archiepiſcopatus, © Caput omnium Eccleſiarum 

open" 2g erp 94 in poſterum ſervetur, 

hat the Archieprſcopal Seat at Tork is likewiſe of 

very great Antiquity, 1s evident by what is foremen- 

tioned touching Palins Archbiſhop thereof above one 

Thouſand years ſince : Ourlearned Antiquary tells us, 

Ex Patrizs Scriptoribus, That Tork was adorned with 

an Epiſcopal Seat by Conſtantius ; But if ſo, or if that 

be the truth which 1s recorded of Panlinus aforeſaid, 

how then could Faganus, ſent hither by Pope Eleuthe- 

(1) Anonym. 771s to King Lucius, to plant the Chriſtian Religion, 

og be ( as reported )) the firſt Archbiſhop thereof (7)? or 

ripſit. an, hew could King Zucizs place there one Theodeſins , 

459. which yet isalſoaftirmed (2)? Or how could Sampſon 

(m) Harri under the ſame King be Biſhop of Tork ? as appears by 


deſcrip. BYitan. 


Lxc79 GCodtin, who yet ſuſpeRs it, in regard that at the firſt 
entertainment of Chriſtianity among us, nor Hebrew, 
nor 
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f nor Greek Names of the New Teſtament were fo rife 

, among the ByY/tains ; and indeed this Szmpſon is more 
cenerally reſerved to ſome Ages after, till King Ar- 
thurs time, Thus the Original of things ( as atore- 
faid ) ſeems full of obſcurity and uncertainty ; yet it is 
moſt probable, that the firſt Biſhop of 7or4 was not till 
Conſtantines daies; and we ſhall find this Biſhop at 
Arles, in the Council there held about the year 314. 
whither ( as himſelf writes in his Epiſtle to Chreſizs 
Biſhop of Syracuſe ( 1) he ſummoned ( to hear the (»)Euſcb.Eccl 
Cauſe of the Donatiſts) many Biſhops from divers ®**19<5: 
places. In the laſt Edition of this Council, publiſhed by 
Facobus $irmondus at Pars, among other Subſcriptil» Pag. 5. 
ons thereunto, you have out of By:tarn theſe follow- 
ing, vis. Eborius WT de Civitate Eboracenſi, Se the A4min'd 


Provincia Britannia. Reſtitutnes Epiſcopus, de Civitate — ow 
Londinenfi, Provincia ſuperſcripta. Adelphus Epiſe pa. 122. * 
copus, de Civitate Colonta Londinenſium, exinde Sa- 
cerdos Presbyter, Arminius Diaconus, From which 
Council at Arles it may be obſerved, (1) That Jork 
was no Archbiſhoprick at that time, as neither indeed 
was Rome it ſelf. (2) That Eborius Biſhop of Tork 
at this Council takes place of Reſt;tutus Biſhop of Lon- 
don, where ( as ſome ſuppoſe ) the Primacy alwaies re- 
mained, till tranſlated to Canterbury. Whether Con 
ſtantine the Great ( who is ſuppoſed to have adorned 
Tork with an Epiſcopal Seat, as aforeſggd ) were Born 
there, and not elſewhere, as ſome conceive, is not 
eaſily, at leaſt not exprefly proved out of the Ancients, 
ſaies a Learned Antiquary of Late time; yet (faies ne 
That Authority ſeems to be drawn from them, whic wet oye 
the Embaſladours of England made uſe of, and thatin 
the hearing of the learned World then, both at the 
Council of Conſtance, An. 1414. as alſo at that of Ba#ll, 
An. 1431. Ar the Council of Conſtance, there being a 
Conteſt about Precedency between the Engliſh and 
French Embaſſadours, the Engliſh have chels words, 
Vis. * Domus Regals Angliz Santam Helenam, cum 
* ſnofil;o Conſtantino Magno Imperatore, nato in urbe 
B 2 Regia 
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* Regia Eboracenſi, educere comperta eſt : The Royal 
* Houſe of Eneland, it is known for certain, brought 
© forth Helena, with her Son Conſtantive the Great, 
*Emperour, Born in the Royal City Eboracum. Like- 
wiſe, the Engliſh at Ba// oppoling the Precedency ct 
Caſtile, ſay thus, v12. © Conttantum 7i//um Magnum, 
* gut Primus Imperator Chriſtzanus(ſo are their words) 
© Licentiam dedit per univerſum Orbem Eccleſias cone 
© ſtituere, immenſa ad hoc Conferens bona, Peterne n- 
© tum in Eboracenh Czztate :, That Conſtantine, who 
© being the firſt Chriſtian Emperour, gave leave to 
© build Churches throughout the World, was Born at 
© Peterne in the City of Torh, By this they mean Be- 
derne, a Colledge of Vicars there, ſometime ſerving 
the Quire, which ( as alſo Chriſtchurch) called in An- 
cient Charters Eccle/tr Suntte Trintats in Curia Re- 
gis, is verily thought to have been part of the Imperial 
Palace in old time ; which ſeems the more probable by 
what Herodtan writes, viz, That Severus the Empe- 
rour, and his eldeſt Son Antonimus, fate at Jyrh about 
Private and Common affairs, and gave their Judgment 
(o) Herod. in ordinary Cauſes (0), as in that of Czc:/72 about re- 
hiſt. 1.3 coyery of Right of Poſleſſion ; The Reſcript or Law of 
(p) C.de Rei Which matter is to this day preſerved in the Code ( p ), 
vindicat. wyhereon the Learned Curaciits of Great Britainhath 
{q) Setd. Ana- Made very remarkable Obſ-rvations ('q). This was 
cQ, Ang].Brir. that ee awe r, Emperour of Rome, and Ma- 
ub. 1-aP-7- ſter of the World, who in this Ifle breathed his laſt, and 

who, when he ſaw there was nothing to be expected 

but Death, called for the T/rz wherein he had ap- 
(r) Offilegium, Pointed his Aſhes ( after the Ofſilegium (7) ſhould be 
or the gleaning put, and "— it very exatly, Thou ſhalt hol4 (faid 
ap of 64s Bots: he) the Man wwhom the World could not contain ( 5 ), 
Hil. Rom-L76- No wonder then, that this City of fo great Renown 

and Antiquity, was adorned with an Archiepiſcopal 

Seat above a Thouſand years fince, as aforeſaid; yet it 

never had thoſe high Priviledges or Prerogatives which 

werc,and are pecylar to the Archiepiſcopal See of Can- 

tertury, whereot the Power ( next under the Crown) 
of 
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of c onvening Councils and Synods is not-the leaſt. Gey- 
vaſius in his Chronicle de Tempore H. 2. tells us, That 
RICHARDUSCANTUARIENSIS Arch. 
epiſcopus tottus ANGLI EX Primas © Apeſtolice Se- 
dts Legatus, Convocato Glero ANGL IX, celebravit 
Concilium in Eccleſtz Beate PETRIa4d WEST MO- 
NASTERIUM 15.4kal. Juni) Dominica ante Aſcen- 
fronem Domini An. 1175. In hoc Concilio ad dextram 
Primatis ſedit Epiſcopus LONDONIENSIS, qua 
gnter Epiſcopos CANTUARIENSIS Eccleie 
Sufraganeos DECONATOLU S preminet aignitate : 
Ad ſiniſtrain ſedi Tp VVINTONIENSIHS, 
quiiC ANTORTS officio prece!/it. 

The Church when Difdioceſan'd by Death, Tranſla- 64ardians of 
tion or otherwiſe, or qu. viduata walllt the Biſhop is as 
employed about Tranſmarine Negotiations in the Ser- 
vice of the King or Kingdom, the Law takes care to 
provide it a Guardian guoad Juriſditionem Spiritua- 
lem, during ſuch vacancy of the See or remote abſence 
of the Biſhop, to whom Preſentations may be made,and 
by whom inltitutions, Admiſſions, 9c. may be given ; 
and th's is that Ecclefiaſtical Officer, whether he be the 
Archbiſhop,or his Vicar General,or Deans and Chapters, 
in whomſoever the Office reſides, him we commonly 
call the Gauzrdian of the Spiritualties. The Power 
end Juriſdition of this Office in the Church is very 
Ancient, and was in uſe before the. t.me of King Ed- 
ward the Firſt ; it doth ceaſe and determine fo ſoon as a 
new B:ſhop is Conſecrated to that See that was vacant, 
or otherwiſe Trantlated,. who needs no new Conſecrati- 
on. This Eccleſiaſtical Office is in being immediately up- 
on the vacancy of an Archiepiſcopal Sce,as well as when 
a Brſhoprick happens to be vacant. Beſide the Preſenta- 
tions, Admiſſions, Inſtitutions, &c. aforeſaid, rhat this 
Ofteer is legally qualifi:d for, he may alſo by force of 
the Ad of Parliament mad: in the Five and twentieth 
year of King Hexry the Eighth, grant Licenf® , Diſ- 
penſations, Faculties, &c. which together with ſuch 
Inſtruments, Reſcripts, and other VVritings as may be 
granted 
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granted by virtue of the ſaid Statute,may be had,made, 
done,and granted under the Name and Seal of the Guar- 
dian of the Sptritualties: Andin caſe he ſhall refuſe td 
give the ſame an effectual diſpatch, where by Law it may 
and ought to be granted, in every ſuch caſe the Lord 
Chancellor of Exg/and,or Lord Keeper of the Great Seal, 
upon Petition and Complaint thereot ro him made, may 
ilue his Majeſties Writ directed to ſuch Guardian of the 
Sprritnalties, requiring him by virtue of the ſaid Writ, 
under a certain penalty rhercin limited by the ſaid Lord 
( Chancellor or Lord Keeper, to grant the ſame in due 
| form of Law ; otherwiſe (and no juſt and reaſonable 
| cauſe thewed for ſuch refuſal ) the ſaid penalty may be 
{ mcurr'd to his Majeſty, and a Commiſſion under the 
| Great Seal iflued to two ſuch Prelates or Spiritual per- 
| ſons as ſhall be nominated by his Majeſty, impowring 
them by virtue of the ſaid Ac to grant ſuch Licenſes, 
tc. as were ſoretuſed to be granted by the Guardian, 
Sc. as aforeſaid. 
cange Eftire, The firſt thing in order tothe Elef7;on of a —_ in 
f! Eletion, &c: the Vacancy of any Epiſcopal See, is ( and ever hath 
| been ſince the time of King 7ohn ) the Royal Conge 
| 
| 
| 


4 Eſlire, which being obtain'd, the Dean and Chapter 
procecds to Elett;ou. It cannot legally be doubted, but 
that the conſent of the Deas is not only requiſite, but 
alſo neceſſary to the Elef7on of a Biſhop, as appears by 
an Ancient Conteſt above five hundred years ſince, be- 
tween the Dean and Canons of Loxaon toliching the - 
EleQtion of Anſe/me. Soon after King Stephen came to 
the Crown, he conven'd a Council at f'tminſter, vo- 
Fi xedulph, de Catz ſunt ad Concilinm ( faies an Hiltorian) WIL LI- 
| Picice Ave ELMUS DECANUS LUNDONLE, fimul 
IE 0® & Canonici.Cum autom haberetur Tratftatus de Concilio 
Lundonienſlis Ec./-;/e tunc vacantis, nec in aliquem 


| poſſent rnanimit!e  onverre, receſſerunt a Decano Ca- 
| nontcor in mull! ty gronſcientiamegus ANSELMUM 
| Abbatem in E/' v0um Eligentes. Cononici vero, quos 


Decanus habe: © (ecum in Menſa diebus ſinguls, Ape 


| pellavernnt, nec Regis occurrerunt offenſam. Canonci 
quidem 


"INT 
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uidem alii, quia quod fecerant, tam Regi quam toto 

oncilio vide batur aniquum, Regis indignationem plu- 
rimam meruerunt,quorum aliqui bonis ſuis ſpoltatt ſunt. 
The Pope afterwards having on this occaſton # folemn 
Conference with his Cardinals, Albericus Hoitienſis 
Epiſcopus, quod ſequitur pronunciavit in Publicum, 
a Eletio Canonicorum Lundonienſium citra 
conſcientiam & Aſſenſum Decani fattaz fuit, cujns eſt 
Officium in Eligendo Paftore ſuo de jure primam vo- 
cem habere, Nos gam auttorttate beat i Petri devoca- 
mus 11 irritum. Sothat according to this Ancient Pre- 
ſident, the EleQion of a Biſhop may not be without the 
conſent of the Dean ; yet this we find upon Record nigh  . 
as Ancient as the former ; That where at preſent there 
was no Dean, there the Election of the Biſhop hath 
been by the Canons alone, Canonicz Saresbirienſes De- 


canum nou habentes ad praſens, a Rege prius impetrata jy 16. 
Licentia, Fratrem ſuum © Concanonicum Herebertum &. x. 


Cantuarienſem Archidiaconum, Aſſenſu Communi ſolem- 
niter in Epiſcopum Elegerunt, Eledtionem fattam in 
Publico recitavit Walterus Precextor : Eletioni fas 
prebuit Rex Aſſenſum, quam & Hubertus Cantuarienfis 
Avrchiepiſcopus Auftoritate propria Confirmavit, &ec. 
Conſonant to which method 1s the Act of Parliament 
made in the 25 of H.8. whereby it is nated, That on 
the vacancy of every Biſhoprick, his Majeſty ſhould iſſue 
out his Writ of Conge 4 Eſkre to the Dean and Chapter 
of the Church ſo vacant, enabling them to proceed to 
Election of another Biſhop ; which EleCtion being re- 
turned by the ſaid Dean and Chapter,and ratified by the 
Royal Aflent, his Majeſty ſhould iflue out his Writ to 
the Metropolitan to proceed to the Confirmation of the 
party Elected, and taking to himſelf rwo other Biſhops 
at leaſt, to proceed to Conſecration, in caſe he had 
= - wa been Conſecrated Biſhop of ſome other 
Church. 


Canter 


ury, as the Mother-Church not only of that 
Province, þ 


ut of all England; for when in the _ of 
 F 


The | ara of Conſecration of Biſhops was anciently at conſecration. 
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Chron. Gervaſ. Santtitas veſtra, Nos ad ſedem Apo 
de Temp-R. 1. 16 VVigornienſis Elefus alias quam in Eccleſia Cantu- 


R. 1. An. 1192. a Biſhop of Worceſter Elect was to be 
Conſecrated, and Weſtminſter the place defign'd tor 
that ſolemnity according to the Popes Command,it was 
oppoſed by the Prior and Covent of Chr:ſt-church in 
Canterbury, and at a time when the Archbiſhop thereof 
( whoſe preſence could not but have ſlrengthned that 
oppoſition ) was abſent ; yet the ſaid Prior inſiſting on 
the Priviledges and Cuſtomes of the Church of Canter- 
tury, oppoſed the ſaid place of Conſecration, as appears 
by his Letter to the Biſhop of Ely, the Popes Legate, 
and other Biſhops of that Province, 7» hec verba, Re- 
wverendis in Chriſto Domints & Fratribus VV.Det gra- 
11.1 Helienfi Epiſcopo Apoſtolice ſedis Legato, Domini 
Regts Cancellario, cateriſque Epiſcopts Cantuarienſis 
Eccleſia Suffraganeis, O. Prior & Conventus Eccleſize 
Chriſti Cantuariz ſulutem ab ini gn moegmg Noverit 

olicam appellaſſe, 


aricnſi, /icut mortis eſt, Conſecretur, & ne quis veſtrum, 
gui indemnitati Eccleſie Cantuarienſis vinculo Profeſ- 


ſionts providere tenemini,alias quam in eadem Eccleſu.y 


c3us Conſecationi zntereſſe preſumat, And ata Synod 
held at Weſiminfer under 'P. Honorius 2. in the Reign 
of H, r. An. 1126. it was Ordained, That at the Cor- 


- ſecration of Bilhops nothing ſhovid by way of Offerings 


be exatted or by Go required, Statuimns © Apoſto- 
lica Anthoritate Decernimus, ut in Conſlecrationibus 
Epiſcoporum, &c. nil omnino per violentiam niſi ſport» 
re oblatumfuerit, penitus exigatur. Simeon. Dunelm. 
Hiſt.de Gelt, Reg. Arzg/. Thelike you have Decreed at 
another Synod held alſo at Weſtm:nſter under P. Junc- 
cent 2. in King Stephens Reign, An. 1138. Apoſtolica 
authoritate Sancimus, ut in Conſecrationibus Epzſcopo- 
rum ne quicquam ab Epiſcopo vel Miniſtris ejus exiga- 
tur. Hiſt. Richard, Prior.s Haguſtald. de Gelt. Reg. 
Steph. Intheyear 1123. which was in the Reign of 
H. 1. at the Council of Taree huz.drcd Biſhops conven'd 
at Rome, P. Calixtus 2. bcing Preſident,it was Decreed, 
That no Biſhop ſhould be Conſecrated,unleſs he were firſt 

Canoni- 
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Canonically Eleted. Nullzus :# Epiſcopum niſi Canonice 
Elefttum Conlecret, quod et preſumptum fuerit, iS 
Conſecratus & Conſecrator abſque recuperations ſpe de- 
ponatur, dict, Sim. Dunelm. Hiſt. - As that Canon was 
not in being, ſo the matter thereby ordained,in all pro- 
bability was far from being obſerved, when Plegmun- 
aus Archbiſhop of Canterbury, whom P. Formoſus ho- 
noured with the Pall, Conſecrated no leſs than Seven 
Biſhops in one day, in the two. and twentieth year of 
King Alared. Chron. Johan.Bromton, Abbats Fornalen- 
/is. When a Biſhop is Conſecrated, then may he Con- 
ſecrate, viz, Churches, Sc. and may Ordain Deacons, 
&Sc. Butit was long ſince provided by the Council of 
Lateran, under P. Alexander, That the Biſhop ſhould 
not confer Holy Orders on any that were not then, or 
edily to be provided with an Eccleſiaſtical Living, 
j men ay fs aliquem ſine certo Titnlo, de quo Neceſſaria 
vite percipiat, en Diaconum vel Presbyterum Ordina- 
verit, tam diu ei neceſſaria ſubminiftret, donec ei in 
aliqua Eccleſia Convenientia ſlipendiamilitie clerical 
af net, niſitals forte, qui Ordinatur, extiterit, qui 
e ſua vel paterna hereaitate ſubſidium vite poſſit ha- 
bere. Can. 9. And as touching the Biſhops Conſecra- 
ting of Churches, it being vulgarly ſuppoſed that there 
is a conſiderable piece of Superſtition therein, it cannot 
but be ſeaſonable here to enquire whether ſo or no, or 
whether the Conſecration of Churches be not truly Pri- 
mitive,, according to the Judgment of the Learned 
Dr, Hey/in. To which purpoſe you have here his very 
words, viz. The place of Publick Worſhip « called © 
generally (according to the ſtyle of the Ancient Fathers) 
by the name of the Church : For Conſecrating or ſettin 
apart whereof to —__—_ uſes, Tfind ( ſays he /o 
great Authority in the Trimitivetimes, as will ſuffict- 
ently free it from the guilt of Popery : Witneſs the Te- 
ſtimony which o_ Pius gives of hs Siſter Eutorepia 
in an Epiſtle to JuſtusViennenſis, An, 158.07 thereabouts, 
for ſetting apart her own Houſe for the uſe and ſervice 
of the Church : Witneſs the Teftimony which Me- 
C taphraſtes 


EO I a, as 
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Trent.lib.8. 


taphraſtes gives of Felix the Firſt, touching his Con- 
ſecrating of the Houſe of Cicilia, about the year 272. 
And that which Damaſus gives wnto Marcellinus, who 
ſucceeded Felix, for Conſecrating the Houſe of Lucinia 
for Religious uſes : Witneſs the famous Conſecration of 
the Temple of the Holy Martyrs ## Jeruſalem, Founded 

Conttantine the Great, at which almoſt all the Bi- 

ps in the Eaſtern parts were ſummoned and called 
together by the Emperours Writ : aud finally ( not to 
deſcend to the following Times ) witneſs the 89th Ser- 
mon of St. Ambroſe, entituled De Dedicatione Baſilice, 
Preached at the Dedication of a Church built by Vita- 
lianus and Maianus, and the Inuitation of Paulinas, 
another Biſhop of that Age, made by Sulpitius Severus 
hu eſpecial Friend, Ad Baſilicam que prorexerat, in 
Nomine Domini conſummabitur, Dedicandum, tv 4e 
preſent at the Dedication of aChurch of hu Foundat- 
on, Heyl:Cyprian. Angl. p.12. 

The Decree of Faith made by the Council of Trex, 
was attended with noleſs than Eight Anathematiſms ; 
the firſt whereof was againſt hina that ſhall ſay, That 
there 1s no CS inthe _ CO nor 
any power to Conſecrate, &c. For in the beginning of 
i Decree it is affirmed, That there is a fble - 
external Prieſthood, in which Power is given, by Di- 
vine Inſtitution, to Conſecrate the Encharift, &c. In 
which Decree the Synod doth alfo condemn thoſe who 
ſay all Chriſtians are Prieſts, or have equal Spiritnal 
power, which is nothing but to confound the Eccleſiaſti- 
cal Hierarchy, which 1s in- an -Order, as an Army of 
Souldiers; To which Hzerarchical Order do belong 
eſpecially —_ who are ſaperiour to Priefts. There- 
fore one of the ſaid Anathematiſms did reach thoſe who 
ſay, that there is not an Hierarchy inftituted in the 
Catholick Church, by Divine Ordination, conſiſting of 
Biſhops, Prieſts, and Miniſters. The Hiſtorian of the 
aforeſaid Council of Trent tells us, That the Sixth of 
the ſaid Eight Anathematiſms was much noted in 
Germany, in which an Article of Faith was jos of 
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Hierarchy ; which word and fignification thereof (ſays 
he) is Alien,not to fay contrary to the Holy Scripiures ; 
and though it was ſomewhat Anciently invented, yet 
the Author is not known ; and in caſe he were, yet(ays 
he) he is an Hyperbolical Writer, not imitated in the 
uſe of that word by any of the Ancients : and followin 
the ſtyle of the Primitive Church, it ought ( ſays hey 
to be named not Hierarchy, but Hierodiaconte, or Hie- 
rodoulia. But Thomas Faſſius, a Canon: of Valemia, 
ſaid in that Council, That all doubt made of the Eccle- 
fiaſtical H:erarchy, did procced from groſs ignorance 
of Antiquity ; it being a thing Notorious, that in the 
Church. the people haye alway been governed by the 
Clergy, and in the Clergy the Interiours by the Supe- 
riours, until all be reduced unto one Univerſal Re#foy, 
which is the Pope'of Rome ; and'that it was plain that 
the Hierarchy conliſteth in the Eccleſiaſtical Orders, 
which is nothing but an holy Order of Superiours and 
Inferiours: But Francs Forrier, a Dominical of Por- 
fugat, at the ſame time ſaid, That Hierarchy conſiſteth 
in-Fur:ſdifion, and the Council of Nice place.h it in 
thar, when' it ſpeaketh'of the Biſhop of Rome, Alexan- 
dria, and Antioch, and therefore the handling of Hze- 
rarchy not tobe joyned with that of Order. Others 
were of a Third opinion, vzz. That Hierarchy was a 
mixture of both, vis. of Orderand Fur:[diiion alſo. 
Thus:was that Learned Council divided in this high 
point of Hienarchy, that though they all agreed the 
thing, yet they could not agree wherein to fix it, whe- 
ther in Order, or in FuriſdifFion, or in both, Not- 
withſtanding it is generally. agreed, That the Hierar- 
chy of the Catholick Church is proved by the Teſtimony 
of all Antiquity, and by the continual uſe of the Church, 
and that it conſiſteth of Prelates and Miniſters, who are 
Ordained by Biſhops, in whom reſides the power of 
Conſecration, which may be a ſufficient warrant for this 
C—_ V Vhich Conſecration, as it refers to Perſons, 
is done per impoſit ioonem manuum, except asto Virgins ; 
tor they alſo by thePontifical Law are Qnſecrable Crea- 
C 2 tures, 
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tures, though they be Fool:/h Virgzns,yea, though they 
be Polluted Virgins, provided it be not per ſportaneam 
| & voluntariam pollutionem, and there be but putativa 
| | Virginitas in the caſe ; and ſhall have not only Laureo- 
| lam Virginitats, but alſo Velum Conſecrationts, as _ 

e 


call it, Cajetan. in Sum, V. Virgin. conſecrat, & Leſſ. 
Juſt. © ; ay lib, 4.c.2, Dub. 16. © ali: DD, But 
where the Conſecration refers to Things, as Churches, 
Chappels, Bells, and other 'things of the like ſound, 
there it is done per preces together with other Conſe- 
cration- ceremonies, the Epiſcopal Order therein con- 
curring : ſo likewiſe the Conſecration of Virgins is- per : 
preces, together with other Ceremonies uſed in the 
Conſecration of Virgins, Cujus Signum eſt, quod in Pon- 
tificali Romano, ubi de hac Colin agitur, non 
dicatur roganda de aliqua.contaminatione, ſed de vita, 
conſcientia, © carns integritate, ut notat Cajetanus, 


| Leſſ. ubi ſup. 

| Deans and That which is next in view, is ſome proſpe& of 
! Chapters. Deans aud Chapters; there were it ſeemsin former 
! times certain Deaxs, who uſurped an Authority beyond 


their Dignity or Fun&ion, and took upon- them to ex- 
crciſe Epiſcopal Juriſdition. Theſe were condem'd in 
| a Council at Lateran under Pope Alexander, by the 
| fifth Canon of that Council in theſe words, viz. Quo- 
Wl! niam quidam in quibuſdam partibus ſub pretio flatu- 
} untur ,. qui Decani vocantur, & pro certa pecunie 
| quantitate Epiſcopalem JuriſditFionem exercent, pre- 
| ſenti Decreto ſlatuimus, ut qui de cetero id preſum- 


erit, Officio ſuo privetur, © Epiſcopus conferends hoc 
4 hb peek. amittat. Cade cor de Temp. 
H. 2. Anciently likewiſe there were certain Deaxs, 
which werecalled Decani Chriſtianitatis; one of which 
kind appears in an Ancient Record nigh Four hundred 
years ſince, relating to the Priviledges of the Priory of 
St, Auſtins, wherein the words to this preſent purpoſe 
fic ſe habent, viz. Super Privilegiis Innocentii Pape 4. 
hic ſuperius ad mandatum conſervatorum,ut pratattum 
et, publicatis, Thomas Prioy Eccleſie chrift Cant. 
Guydo 
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Guydo Prior S.Gregorii, © Thomas Decanus Chriſti- 
anitatis, ejuſdem Civitatis eadem Privilegia rnſpexciſſe 
ad certitudinem futurorum teſtats ſunt, Chron. W.Thorn. 
de Temp. E4. 1. An.1293, Heretofore alſo Priors have 
been called Deaps ; ſo we find Ceolnothas or Chelnothus 
(in the time of King Ethelred and his Brother Alured) 
Dean of Canterbury to have been called, Poſtea Ceol- 
nothus Cantuarienſis Eccleſig Decanus, 6c, ubi cum 
Decanus eſſct, quem nos Priorem vocamus, noun modicum 
videre ſolebat Conventum, And again, Egelnothum, 
alias Ceolnothum, ezuſdem Eccleſig Chriſti Decanum, 
vel Pr epoſitum ſuum Decanum vocabant, quem nos poſt 
adventum Lanfranci Priorem appellamus. Gerval. AQ. 
Pontif, Cant. And where we meet with the word De- 
cania, as in the Hiſtory of Ranulphus Biſhop of Dur- 
ham inthe Congueronrs time, written by J$:zmeon the 
Monk, Deconatus is thereby intended, it being the Ec- 
cleſiaftical Dignity of him, quz, in Major: Ecclefpa,denis 
ad minus Canonicis ſive Prebendarits ( ut vocant ) ſub 
Epiſcops preeſt ; but the DECANTUS CHRISTIANE 
ATIS atorefaid,ſo called per Antiquiores Anglos,is ſe- 
cundum recentioves DECANDS RURALIS, quem 
Exteri ARCHTPRESBTTERUM VICANT/M vo- 
cant, De quo de Trbano vid. Duaren. de Sacy. Eccl. 
miniſt, G benef,116.1.cap,s, A probable conjeure why 
anciently he might be called Decanus Chriſtianitatis, 
we may [« ut mihi videtur ) have from Mr. Selden, . in 
Notis ad EADMER UM, pag. 208. Chriftzanitas + 
(ſays he) & ea que ad Chriſtianitatem pertinent,paſſins 
os Eadmerum atque alios z11:ius evi Scriptores, fun 
tonem Epiſcopalem, atque Forts ſacri attionem © ad- 
miniitrationem, ſeu Officium Epiſcopale, ut uſitatins 
appellatur, denotant. —— Hinc apud nos, Fora ſacra, 
quibus, jure nempe communi ſubnixts, aut Epiſcops pre- 
ſunt, aut ii qui eo nomine Epiſcopos, utpote quos prove- 
care licet, ſuſcipiunt, Curiz Chriſtianitatis et#ammum 
vocitantur.. Gloſlar, Hiſt. Angl. Antiq. ver. Chriſtiani- 
tas. ----vid. plura in Crbis Cantuar, Antiq. pag. 362, 
363. «bi de Decano Chriſtianitatis, But the _ 
re. 
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here ſpecially meant and intended,are only ſuch as with 
the Chapters, according to the ancient and genuine uſe 
thereot, are as Senatus Epiſcops to afſilt the Biſhop in 
his Juriſdiction. Cathedral Churches being the firſt 
Monuments of Chriſtianity in England. So Dr. Hacket 
in Parhament, 1640. 

The Office and Eccleſiaſtical Dignity of Archdeacons, 
whuch you next meet with in this Abridgment, 1s of 
very great Antiquity. There was a ſharp Contelt above 
Five hundred years ſince, in the time of King H. 2. be- 


tween the Archdeacons and the Priors of Wincheſter 


and £/y, touching the Preſentation of their Biſhops 
Elect unto the Merropolitan in order to their Conſecra- 
tion, wherein by the Interlocutory of the ſaid Metropo- 
litas the Priors had the Victory. Hora congrua Conſe- 
crations inſtante R.V Vintonienſis & R. Elyenfis Archi- 
diacent, cum Officiales Epiſcoporum dicantur, ad ſuum 
(peftare contendebant Officium Eleftiones, Bc, preſen- 
tare Metropolitano : W, V Vintonienſis & S. Elyenſis 
Priovres in contrarium ſentiebant : quam enim in Ecele- 
fs Cathedralibus, ubs Canonict Fon mancipantur 
abſequits, Decani /ibi vindicant dignitatem : hanc ſi 
Monachorum Conventus in Epiſcopali ſede pramineat, 
ſebi juve poſſunt vendicare Priores, Sed ut omns in po- 
ſterum amputetur occaſio Litigandi, de Interlocutoria 
Metropolitani ſententia, fc, VVintonienfis © Elyen- 
fis Eletti, ad Priorum ſuorum preſentationem reteptr, 
ad. Priorum ſuorum poſtul .1tionem epeſeops Conſecrati 
ſunt. Radulph. de Diceto Imag. Hiif, By the 
25th Canon of the Council of Lateran under Pope 
Alexander it was Ordained, That an Archdeacon in his 
Viſitation ſhould not exceed the number of Five or Se- 
ven Horſemen for his Retinue. Chron,Gervaſ.de Temp, 
H. 2. And as to the Viſiration-Articles, every Biſhop 
and Archdeacon heretofore framed a Model thereof for 
themſelves ; but at the Convocation in the year 1640. a 
body thereof was compoied for the publick uſe of all 
ſuch as exerciſed Eccleſiaſtical Juriſdiction. And by the 
foreſajd Canon of the Council of ZLateray, it was - 
ther 
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ther Ordained, That no Archdeacon in his Viſitation 
ſhould preſume to exact from the Clergy more than was 
juſtly due, Archidiaconi autem ſive Decani nullas ex- 
attiones in Presbyteros ſeu Clericos exercere preſau- 
mant, Notwithſtanding what toleration the Law al- 
lows as to Archbiſhops, Biſhops, Archdeacons, tc. as to 
the number of their Retinue in their Viſitations ; ' yet 
therein reſpect is ever to be had to the condition-ef the 
Churches, Perſons, and Places Viſited, as may plainl 

appear by. the expreſs words of the Canon aforeſaid, 
viz. Sane quod de numero evettionts ſecundum toler an- 
tiam diftum eft, inilhs Locis poterit obſervari, in gqui- 
bus ampliores ſunt redditus © Eceleſtaſtice facultates, 
In pauperibus autem Locu tantam volummus teneri mon- 
ſuram, ut ex acceſſu majorum minores non debeant gra- 
vari; ne ſub tali indulgentia i1li qui paucioribus fu 
uti ſolebant haftenus, plurium ps credawt poteſiaters- 
iudultam, So that no Archdeacon or other having 
Right of Viſitation, ought by what the Law allows 
themin that caſe, to exerciſe their power inthis matter 
beyond what the condition of the place Viſited will 


reaſonably admit. 


In all Viſitations of Parochial Churches, made by Bi- Procur ations. - 


ſhops and Archdeacons,the Law hath provided that the 

Charge thereof ſhould be anſwered by the Procara- 
trons then due and pay e by the Infertour Clergy, 
wherein Cuſtoin as to tlie Quantum fhall prevail ; by 
the undue Demands and ſupernumerary Artendants of 
Viſitors have Anciently, as well as in Later times, given: 
the occaſion of frequent Conteſts and Complaints : For- 
prevention whereof it was Ordained by the þ y1eb'ny wag 
of the Council of Lateran under Pope Alexander , 
circa An. 1179. in hec verba, viz. Cum quidam Fra-- 
trum © Coepiſcoporum noftrorum it 2 graves im Procura- 
tionibus ſubditrs ſuis exiſtunt, ut pro hujuſmodi cauſa 

znterdum ipſa Eccleſiaftica Ornamenta ſubaiti compel-. 
lantar exponeve, © longi tempors vitfum breuvs hora 
conſumat. Quocirca fy Sax an Quod Avchtepiſcops 


ParochiasViſttantes, pro diverſitate Provinciarum © 
facul-- 
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facultatibus Ecclefiarum 40 vel 5oevettionis Nume- 
rum, Epiſcopi 20 vel 3o, Cardinales vero 2o wel 25 
nequaguam excedunt. Archidiaconi vero Quinque aut 
Septem, .Decani Conſtitut: ſub Epiſcopis, Duobus Equis 
contents exiifant. Prohibemus etiam, ne ſubditos 
ſuos tallits & exattionibusEpiſcopi gravare preſumant. 
Archidiaconi autem, five Decani nullas exattiones, wel 
tallias in Pregbyteros, ſeu Clericos exercere preſumant. 
vid.Chron.Gervaſ.de Temp, H.2.col.1455.can.25.wheres 
by it is evident, that theſe Procurations ought tobe fo 
moderated by the Biſhops, as that they may not become 
a burthen or grievance to the Clergy. The lawtulneſs 
of theſe- Epilcopal and Archidiaconal Rights of Pro- 
curations are not to be called into queſtion at this day ; 
forin all the Eſtabliſhments and Ordinations of Vica- 
rages __ the Ancient Appropriations of Churches, 
you ſhall find theſe Procurations excepted, and reſerved 
in ſtatu Quo: as appears by theſe of Feverſbam and 
Middleton, when by Will;am the Conquerour they were 
Appropriated to the Abbey of St. Auſtins ; as alſo by 
theſe of Wivelsberg, Stone, and Brocland in Kent, 
when they were Appropriated to the ſame Abbey by 
the Charter of King Ed. 3. and in that of the Pariſh of 
Stone aforeſaid, Pentecoſtals by name are reſerved, in 
theſe words, Nihilominus ſolvet Procurationem debi- 
tam Archidiacono Cantuarienſi Viftauti, 6 expenſas 
pro; Pemecoſtalibus faciendis. =—— 1d. Chron. W. 
Thorne , Appropria. Ecclef. col, 208g. Hiſt. Angel. 
What Procurations the Archbiſhop of Mefſena, who 
arrived in England as the Popes Legate in the year 
1261, need and cxtorted from the Biſhops and Ab- 


bots with great violence in the Reign of King H.z. you 
may find in Matthew Paris, But by the fourth Canon 
of the Council at Rome under Pope Alex, 3. An. 1180. 
it was Ordained, That Biſhops and Archbiſhops in their 
Viſitations ſhould not overcharge the Church of their 
Bounds, with unneceſſary charges and expences, ſpeci- 
ally the Churches that are poor. 


No 
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No ſooner had Princes in Ancient -times allign'd and Pr cl in 
limited certain Matters and Cauſes controverlal to the ©” 


cognizance of Biſhops, and to that end Jignitied the 
Epiſcopal Order with an Eccleſiaſtical Juriſdiction ; but 
the multiplicity and emergency of ſuch affairs requir'd, 
for the'diipatch and management thereof, the aſſiltance 
of ſuch ſubordinate Ordinaries, as being experienc'd in 
the Laws adapted tothe nature of ſuch Cauſes, might 
prove a ſufficient Expedient to prevent the avocation of 
Biſhops, by reaſon of ſuch Litigious interpolitions, 


from the d:{charge of the more. weighty Concerns. ot 


that” Sacred Fundion, Henceit is ſuppoſed, that the 
Eccleſiaſtical Office of Dioceſan Chancellors, Commiſſa- 
ries, and Officials originally came into uſe and practice, 
the place of their Seſſion anciently ſtyled the B:hhops 
Confifory: Among the many Learned Zcclefeedit#5, who 
have ſupplied that Eccleſiaſtical, place, William Lind- 
wood ( who finiſhed his induſtridu$'and uſeful work of 
the Provincial Conſtitutions about the year 1433.in the 
time of King Henry the Sixth) ſeems to be of the high- 
eſt Renown ; his Education was in the Univerſity of 
Cambridge firſt Scholar of Gonv4il, then Fellow of Pem- 
broke-hall ; his younger years he employed inthe ſtudy 
of the Imperial and Canon Laws; afterwards became 
Keeper of the Privy Seal unto King Hexry the Fifth, 
by whom he was honoured with an Embaſſie. to the 
Crowns of Spain.and Portugal. After the Kings death 
he reaſſum'd his Officials place of Canter#ury, and then 
colle&ed the Conftitutions of the Fourteen later Arch- 
biſhops of Canterbxry, from Stephen Langton unto 
Heury. Chichley, unto whom he dedicated that highl 
to be eſteemed Work, \his Gloſs thereon, being in it ſelf 
as a Canonical Magazine, or the Key which opens the 
Magazine of the whole Canon, Law. It was Printed at 
Part, An. 1505. at. the coft and charges of William 
Bretton Merchant of London, reviſed by the care of 
OT ponent, and Prefaced unto by Jodocis 
Badins. This Famous Lindwood was afterwards made 
Biſhop of St. Davids, | 

D By 


- 


The Prodiion, 


By the Grant of I :l/;am the Conguerour the Biſhops 
originally had an entire Juriſdiction to Judge all Caules 
relating to Religion, for before that time the Sheriff 
and Bithop kept their Court together. He granted alſo 
to the Clergy Tithes of Calves, Colts, Lambs, Woods, 
Mills,Sc. So that before the Congueſt there were no ſuch 
Courts in Engtand as we now call Courts Eccleſcaſtical 
or Spiritual, tor Anciently the Biſhops ſate in Judgment 
rogether with the Secular Judges and Sheriffs on the 
ſame Tribunal, ſpecially about Zaſter and Michalmaſs ; 
which appears by Mr. Se/den in his Notes on Eadmeras, 
pag. 167, as alſo by the Laws of King zhe/ſtane, De- 
bent Epiſcopi cum Seculi Tudicibus intereſſe Judicit, 
ne permittant [i poſſint, ut illixc aliqua pravitatum 

ermina pullul.averimm ;, © Sacerdotibus - pertinet in 
[ua Diocaſh,, w ad veftum (edulo gremeungue puvent, 
rec patiantur [6 Polar ut Chriſtian#s alight alt 0- 
ceat, ©c, Chron. 7o. Browiton. de Leg, /Erhelſt. Reg. 
And in the Preamble to the Laws of that King you will 
find theſe words, 2/2, Debet etiam Eptſcapus ſedulo 
Hoc (O) cancordram operar, cum eculi Judicibus. 

ea, ſong after, the Congueſt, . in. the, Reign of H. 2, 
Av. 1164. by is Laws made at Chirendon the Biſhops 
might intereſt themſelves with the Kings Secular Judges, 
where the matter in Judgment extended not to diminu- 
tion of Members, or were Capital, Ax. 1164, GCongre- 
grati ſtent Preſules © Proceres Anglicant 1cont apud 
Clarcndoniam., Rex igitnr Hengicus, tc. Ther it fol- 
lows in Lege undecima, viz, Archiefiſcopi & Foiſceps, 
&c. ſicut Barones eters debent iniereffe Fudiciy Cu 
ried Regs cum Baronibys, uſqueperyenialur in Tudicio 
ad d1minutionem Memrorum, vel ag mortem, Not- 
withſtanding, at the ſame timethe Biſhops Eccleſiaſticat 
Courts, as alſo the Archdeacons Courts, were eſtabliſhed 

in this Kingdom, and further ratified and confirmed 

theſe very Laws of King H. 2. made at Clarendon, as 
app: ars by the Tenth Law, and that. immediately fore- 
going the Premilles, in hc verba, via. Qui de Crui- 
tate, wv Caſtello, vel Burgo, vel dominico manerio 
Domini 
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Domin: of rome, /# a5 Archidiaconovel Eprſcopo 
de altquo aelifo Citatus fuerit, unde debeat eu Reſpots 
dere, © ad Citationes eorum noluerit ſatufacere,' bene 
licet eum. ſub Twterditho (poyere, fed non debet, ©r.1ts 
exinde poterit Eprſtopus = Accuſatum Eccleſtaftic a 
Fuſtitiacoercere.' Chron, Gervaſ. de Temp. H. 2. . In 
thoſe daies there was no occaſion for that juſt Complaint, 
which a Learned Pen ( as-a Modern Author obſerves 
makes, vis. That Courts which ſhould diftribute Peace, 
do themſelves prattiſe Daels; whilſt'rt # countedAthe 
part of 2 Reſolute Judge 'to' enlarge the Priviledge.of 
his Court. Lord Bacon in his Advanc. of Learn.p.,q63. 
Aphor. 96. -----It was with more. moderation expretled 
7 -him who -ſaid, It was ſad, when-Courts (that are 
Fudges become Plaimtiffs atidDefendants touching the 
Bounds of their Juriſdiction,” / \In the firft Parliament:of 
King Edward the $;xth's Reign ittwas Enacted, That 
all Proceſs out of the Eeclefialtical Courts ſhould from 
thencefortht be iſſued in the'Kings /Name only, and un- 
der the Kings Seal of '\Arms-cogtrary tothe uſage of. for- 
mer Times: 'But'this'Statute beinp>Repealed by-Queen 
M-xy, andnot[Revived by Queen #/:zaberth, the Bi- 
ſhops and their Chanceſlors, Commilſaries, and Officials, 
have ever ſince exerciſed all manner of Ecclefiaſtical-Ju- 
riſdidtion in their own'Names,” and under tkidiltindt 
Seals of theirſeveral Offices reſpe@ively. wt by. the 
Statute of 25 H.8.c. 19. it being Enacted, That.all former 


Canons and Conſtitutions, not contrary tothe Word of - 


God, the Kings Prerogative, or the Laws and Statutes 
of this Realm, ſhould remain in' force, - until they. were 
review'd by Thirty two -Commilſioners , tobe > 
pointed by the King,and that Review being never made 
in that Kings time, nor any thing done therein by King 
E4.6. (though he had alſo an AC of Parliament to the 
ſame-effeQ) the ſaid Ancient Canons and Conſtitutions 
remain'd in 'force '#s before they- were; whereby all 
Cauſes Teſtamentary,' Matrimonial,  Tirhes, 'Inconti- 
nency, Notorious Crimes of Publick Scandal, Wilful ab- 
ſence from Divine Service,-Trreverence, and other Mit- 
D 2 demeanours 
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demeanours in or relating to the Church, tSc. not puniſh- 
able by the ' Temporal Laws of this Realm, were ſtill 
reſcryed unto the Eccleſiaſtical Courts, as a ſtanding 
Rule whereby. they were-to proceed and regulate the 
Exerciſe of their: Juriſdiction. : Vad., Heyl.abs [upr.p.2,3. 
Touching the Eccleijaſtical Juriſdiftion, and what Mat- 
ters and Cauſes ſhould be cognizable in the-Ecclefiattical 
Courts of Normandy in the Reign of King Richard the 
Firſt, upon occalion i of a_ Conteſt imrer Eccleſram 
ROTHOMAGENSEM'© WILLIELMUM 
Filimm RADU LF1, Steward of Normandy, it was 
nigh Five hundred years ſince finally Accorded, Pub- 
liſhed, i (znter alia) Declared by all the Clergy, That 
all Perjuries and Breach of Faith (except in caſe of Na- 
tional Leagues, ): all Eqntroverſies relating to Dowries 
and Donations propter corey" arg Mo6ilia) ſhould 
be heard and determined in the Eccleſiaſtical Court ; it 
was then alſo ſo many hundred years ſince further Re- 
ſolved zu hec verba,viz, Quod dzſiributio eorum que in 
Teſtamento relinguuntur, autforitate Ercleſoe fiet, nec 
Decima' pars (utlolins ) ſubtrabetgr : It was jr Hal 
at the ſame time and fo long ſince further Reſolved, 
That S: que ſubitanea morte, vel quolibet alto. Fortuito 
Caſu preaccupatus fuerit, ut de rebus [us diſponere non 
poſſitxDiifnebvutio Bonorum ejus. Eccleſaaſtica auttorita- 

e fiet Ar Radulph, de Diceto. Hilt,de Temp. Rzch. 
1. Regis. 

Of "lt the Churches in Great Br:tazn, that of Saint 
Pauls Loxdon is of the largeſt ſtruQture, if not of the 
ligheſt Antiquity : Some will have it: in Ancient times 
to have been the Temple of Diana, but the Ingenious 
Commentator on Autoninus's Itinerary, though he will 
admit that Dzana was indeed worſhipped here in. the 
Roman times, and had Temples here alſo, yet he will 
not agree it other than a Tradition to afſert, That St. 
'Pauls Church was formerly a Temple of Diana; and 
1s free to conjecture, that Mr: Se/den did but ſport his 
Wit, and was not in goodearneſt, when he imagined 
that Zoydon might be called firſt Lhan Dzen, that is, 
the 
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the Temple of Dana (a). The ſame may be ſaid con- ()Claril. 544. 
cerning the Temple of Apollo, on the Ruines of which, wer os og 
the report is, St,'Petcrs at Weſtminſter was founded(6). Angl. Cant.g. 
The Antiquary will allo have it, That at Tor4 was Bel- (9) yaa 
lona's Temple ; and Minerva's Temple at Bath, and kiripe ohne 
that from her the Town was called Caer Palladour,that 

is, the City of Palladian waters (c). They that wili (1) Spartiaz. 
have the Church of Rome tobe Gapurt Eccleſrarum, do % 
aſcribe it to Pope Boniface, that he obtained it of the 
Emperour Focas, becauſe the Church of Corftantinople 

writ her ſelf Primam omnium Eccleſiarum ; This was 

ſo Decreed in the year 608. by a Council of 62, Biſhops 
ſub Anathemata (4). At a Synod held at Weſtminſter (4) Rad.de Di- 
under Pope Innocent 2. in the Third year of King Ste. 72 8>b"- 
phen An. D. 1138. it was Decreed, That no Church 

ſhould be built without Leave firſt obtained from the 

Biſhop of the Dioceſs, Apoſtolica authoritate prohibe- 

mus, nequs abſque Licent:a Epiſcopi ſui Eccleſtam vel 
Oratorium conftituat(e). By the Fifth Law of Ina King (Hiſt. x5.Pri- 
of the Weſt Saxons the Church is made a Sanctuary, S; 9e">* 6 "oY 

us ſit mor tis Rews, & ad Eccleſiam fugiat, witam ha- 5p, © 
Feat, & emendet ficut reftum conſulet ( f ). At a Synod (f)L-5-/2eR: 
held at Weſtminſter in the Reign of H. 2. An. 1175. it 

was ordained. then, no Judgments touching Blood or 

Corporal puniſhment ſhould be given in a Church or 
Churchyard ; by the Sixth Canon made at that Synod, 

Seculares Cauſas, in quibus de ſanguin effuſione, vel de 
pena Corporalt agiturin Eccleſis,vel in Cemiteris agt- 

tart ſuh interminatione anat hematk prohibemits (g ), BY (g)Chron.Ge- - 
rhe Fifth Canon made at a Synod held in London during v(-de Temps. 
the Reign of Edmond, Father of Edwin and Edgar, © * 
who ſucceeded A#helſtan, at which Synod were preſent 
Odo and Wilftin Archbiſhops, proviſion was for the Re- 

Daring of Churches, viz. T/t omns Epiſcopus reficiat 

et domos in ſuo at gh. 9 Regem ammontat, ut omnes 

Eccleſia Det ſint bene parate (h). Thelike you have in &) Chron: Ze 
the 92 Law of King Kanute, Ad refeitionem Eccleſie OED i 
debet omnn populus ſecundum Legem ſubvenire (t). At (i)Idemde_ 
a General Council held at Rhemes under Pogs Cabanes, = a 
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An. 1119. during the Reign of H. 1. it was Ordained, 

That whoever invaded the polleſfſions of the Church 

ſhould be Anathematiz'd ; Tniverſas Eccleſsarum poſ- 

ſeſſiones, que Liberalitate Regum, wel Largitome 

Principum conceſſe ſunt, mconcuſſas in perpetuum, © 

inviolatas eſſe decernimus. Quodſi quis eas abſtulerit, 

aut invaſerit, Anathemate perpetno feriatur. And by 

the Sixth Law of J1ya aforcſaid, if any man fought in 

the Church, he ſhould forfeit Six pounds ; // quzs 2 

Eccleſia pugnet, 120 ſolid. emendet. And although it 

be now looked npon as Exat:0n for a Parſon to demand 

his Funeral dues of burial, where the deceaſed is car- 

ried out of his Pariſh to be buried in another, ſoit was 

long ſince Ordained by the Laws of King Kanute, leg. 

16. $i Corpus al:quod a ſua Parochia deferatur in alt» 

am, pecunta tamen Sepulture ejus jure in eam Eccleſt 

am pertinebit. 

churdwardens. AMONg other Officers relating to the Church, thoſe 

of Churchwardens, Oueſtmen, and $:demen are not to be 

omitted ; for although rhey may be ſome of the Lower 

Form, yet they arc ot necetlary ufe, and ſuch as without 

whoſe care many diſorders in the Church may paſs un- 

puniſhed, as well as the concerns thereof much preju- 

diced ; for which end and reaſon the Law will have 

them to be a Corporation, qualifies them to Sue, ſubjects 

them to Suits, and underſtands them in the nature of 

Eccleſiaſtical Truſtees as Guardians of the Moveable 

Polleſſions of the Church : Therefore the Canons have 

determined, as to the qualification ot the perſons Eligi- 

ble, the manner of their Choice, by whom, and the 

time when, their Oath, Office, Duration, and Account ; 

| when and before whom it ſhall be made, and how they 
il ſhall be finally diſcharged. 

1 corſulidatie By reaſon of the great deſolation and ruine of many 

Churches and Pariſhes in the late Unnatural,War in this 

Kingdom, and otherwiſe, it hath been. judged neceſſary 

to paſs an Act of Parliament for the Uniting of certain 

Churches in Cities and Towns Corporate :. Notwith- 

ſtanding which, the Pariſhes to remain diſtin as to all 

Rates, 
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Rates, Taxes, Parochial Rights, Charges and Duties, 
and all other Priviledges, Liberrizs, and Reſpe&s what- 


ſoever ; wherein it is allo Enacted, That the Patrons of 


ſuch Churches and Chappetls ſounited, ſhall Preſent by 
Turns only to that Church, which ſhall remain and be 
Preſentative from time to time, &c, Provided, That 
Pariſhes having 1901. miintenance pzr An. may not be 
Uuited. Alſo the Incumbents of ſuch united Pariſhes 
musit be Graduates in ſome Tniverſity. And the Owners 
of Improprtations may beſtow and aunex Mintenance 
to the Charches where theylie, and ſettle it iu Truſt for 
the benefit of the [aid Parſon we or Vicarage, without 
any Licenſe of Mortmain. It 15 thzre alſo further En- 
ated, That if the [ettled Mitntenaice of ſuch Parſo- 
nage, Vicarage, Churches, and Chappels ſo united, &c. 
ſhall not amonnt tothe full ſumm of 1001. per An. clear 
and above all charges and repriz2s, that then it ſhall 
be Luwfu! for the Parſon, Vicar, and Incumbent of the 
ſame, and his Succeſſoys, totake, receive, and purchaſe 
to him and his Succeſrs, Lands, Tenements, Rents, 
Tithes, and other Hereditaments, without any Licenſe 
of Mortmain ; any Law or Statute to the contrary not» 
withſtanding. The Churches and Pariſhes in Loudor, 
which by that Act lince the Dreadful Fire are United, 
are theſe, viz. The Pariſhes of Alhallowes Breadſtreet 
and $;, John Evangeliſt ave nnzted into one Pariſh, and 
the Church of the former to be the Puarith-Church of the 
Pariſhes ſo united. The Pariſhes of $t. Albans Wood- 
ſtreet, and St. Olaves $.Iverſtreet -are united into one 
Pariſh, and the Church of the former to be the Pariſh 
Church of the ſaid Pariſhes ſo united, The Pariſhes of 
$7. Auſtins and S!.Faiths are united into one Pariſh, 1nd 
the Church of the former to be the Pur:fh Church of the 
[aid Pariſes fo united. The like order to be obſerved 
in all the reſt of the Pariſh Churches that are by that 


A united. © 


Teuching D:/2pidations of Eccleſtaftical Edifices afid n;1tn;zs 


Polleſſions, it may well be prefumed, That'the moſt of 


that kind that ever was in the Chr:/zay World, was in 
the 
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the time of Dzocleſian's Perſecution ; which moved 
Conſtantine, Son of Conſturtins Chlorus, who began his 
Reign in the year of our Lord 310. to give command 
for the Re-evitying and Repairing the 1emples of the 
Chriſtians ; which was not only expeditely put in Exe- 
cution, but many new Churches were alſo crected for 
the Convention of the Chriſtians ; and Idol-Temples 
ſhut up, until Ju{-27 the Apoltate reſtored the Hea- 
theniſh Idolatry. It hath ever belonged to the care 
and cognizance of the Church, to make proviſion tor 
the Repair of the D:/ap:4.2tions of the Church. Thus 7e- 
hoiada made it his butineſs to repair the Dz/upidations 
of the Temple : But although Controverſies hence ari- 
ſing, and incident to this matter, are properly bclong- 
ing to Eccleſiaſtical cognizance, yet they are not only 
Eccleſiaſtical perions that are hereunto obliged ; for al- 
though they alone are to prevent and repair, or make 
ſatisfaction for what part of the Churches Dowry them- 
ſelves have ſuffered ro be Dilapidated, whilſt in their 
own polleſſion; yet as to the Church it ſelf, and the 
Incidents thereot, others as well as Ecclcſiaiticks are 
obliged to the Repairs thereof ; for the S/eeple with 
the Body of the Church, and and all Chappels lying in 
Common thereunto, arc to be Repaired by the Joynt 
coſt of the Pariſhioners; and ſuch P/vate Chappels, 
as wherein particular perſons claim a propriety ot Seat 
and Sepulture, are to be Repaired at their own charge ; 
but the Chancel is to be kept in Repair at the Parks 
colt : yet in all theſc reſpect 1s chiefly to be had to the 
Caſtome of the Place tzme out of m2:nd, for that ſhall 
rule the Premiſles, and will go far to determine, whe- 
ther the Fences of the Church-yard are to be made and 
repaired at the charge of the Parſon ( who may have 
the ground thereot as part of his Glebe ) or at the 
charge of the Pariſhioners, or of ſuch perſons whoſe 
Land ſurrounds or abutts on the ſame. Szres ſaies, 
That tor the better prevention of D/apidations,there 
was Anciently a Cuſlome in ſome places, That ſome 
part of the Tithes ſhould not be paid to the Clerk, 

or 


uſe of the Temple. The Executors or Admin.ſtrators 
of a Dilapidator ſand charged in the Eccleſiaſtical 
Court to the ſucceeding Incumbent to make good the 
Repairs; and if ſuch D/apidator in his life-time ſhall 
make a Deed of Gift to defeat the Succellor of the effect 
of his Suit, it is void, 13 £/:S. cap. 10: And the Suc- 
ceſſor Incumbent ſhall have like remedy in the Eccleſi- 
aſtical Court againſt ſuch Donee or Grantee, as he 
might have had againſt the Dz/apidators Executor or 
Adminiſtrator. Alſo by 14 E/:z. cap. rt. it is pro- 
vided, That all the Moneys -reccived for D:Japidati- 
ons, ſhall within Two years be ——_ upon the 
Buildings, for which they were paid, on pain of for- 
feit of ſo much to the King as ſhall not be fo em- 
ployed. | 
When a Church becomes Lzitzgioxs, and doubt ariſes Patrons a+: 
touching the right of Patronage or Preſentation, in *4'9:*+ 
that caſe the Law hath provided an Expedicnt for the 
Ordinary, whereby his being a Diſturber, in caſe he 
Collate or Preſent, is prevented; to which end, and in 
ſach caſe the Law direQts him to award the Jure Patro- 
aatus ; wherein the Practice with us at this day an- 
ſwers to the pretence of all perſons quorum intereſt,with 
more exaQneſs and general ſatisfaction, than was ancis» 
ently practicable acccrding to the Canons and Conſti- 
tvtions of old, as appears by the defect ( in.this mat- 
ter ) of the Seventeenth Canon of the Council at 
Rome, Ah. 1180. which is only to this effe&t, viz. If 
a question ariſe concerning Preſentations of divers 
perſons to one Church, or concerning the Gift of Pas» 
tronage, if the foreſaid Queſtion be not decided within 
the ſpace of Three months, the Biſhop ſhall place in the 
E Church 
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Church the perſon whom himſelf conceives moſt worthy, 
The Law takes notice of a twofold F#us Patronatus,the 
one C:vile, the other Canonicum : The former is that 
which is introduced by the Civil Law, and refers to a 
Lord or Patron in rcſpect of his Bondman made Free, 
and his Goods: the other, and which only is here in- 
tended, is, That which is inſtituted by the Church in 
ſhew of gratitude to him who either Founded, Built, or 
Endowed ſome Church ; for which reaſon the Biſhops 

ranted them a certain Right in ſuch Churches, which 
15 commonly called 7s Patronatus, and that by the 
Canon Law underſtood as Honorificum, tile, & One- 
roſum. Honorificum, in regard of that obſequious Re- 
ſped due from the Pariſh to the Patron, ſpecially in that 
the chiefeſt Sear in his Church is —— to him : One- 
rYoſum, in that the Patron may -lawtully defend his 
Church , and prevent the Dilapidations both of the 
Church, and of what ſhe is Endowed with according to 
the way and manner preſcribed in cap, F:1:# 16. g. 7, 
It is alſo called Frris C/tzle, becauſe that if any time 
the Patron or any deſcending from him ſhall happen to 
fall into geeay; in ſuch caſe the ſaid Church is more ob- 
lig'd to ſupply the neceſſities of him and his, than of 
any other Poor. c. Q#acunque cum ſequent. For this 
reaſon alſo it is, and that others may be encouraged to 
the like Ads of Piety, the Church ( as a Mark of ſpe- 
cial grace and favour ) hath granted to ſuch Patrons the 
Jus Preſentaiidi, or a Right to Preſent fit perſons to 
the Benefice of ſuch Churches. This Right or Jus Pa- 
tronatns did not belong to Patrons anciently or jure 
antiqno, as appears by the Gloſs in cap. T:& ments ; 
yer meſi certain it is, That this Right of Patronage 
was Jus antiqu{ſimum, as is evident by cap. Quontam. 
fe jure Patronat. And the Lateran Council calls it 
Poteſtatem, in qua Eccleſia huc uſque Patronos ſuſt i= 
2917, 
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The preſent Incumbents, Parſons and Vicars, of 2/5 ins 


Churches burnt in London by.the late Dreadful Frye, 
and by Aft of Parliament not to be rebuilt, are by 
the ſaid Act not deprived of the Tithes, or other pro- 
fits formerly belonging to their reſpeive Churches fo 
long as the y ſhall atliit in ſerving the Cure, and other 
Offices bclonging to their duty inthe Pariſh-Church, 
whereunto their reſpective Pariſhes ſhall be united and 
annexed by the ſaid Aa, according to the direQion of 
the Ordinary,{9c. Saving to the Kings Majeſty, his Heirs 
and Succellors, the Tenths and Firſt-Fruits ot all fach 
Pariſh-Churches as by force 'of the faid At are united 
and conſolidated, 9c. yet ſo, as rhat the ſaid Parſons 
and Vicars are by. the ſaid A indemnified from the 
payment of all Firſt-Fruits, Tenths, and Penſions due, 
and which ſhall be due unto his Majeſty, and from all 
dues to the Ordinary and Archdeacon, and all other 
dues whatſoever chargeable upon them reſpeively,un- 
til ſuch time as they ſhall receive the Profits ariſing 
from the ſame,as formerly. And no proceſs to iſſue out 
of. any Court whatſoever, againſt the perſons aforeſaid, 
for their Non-payment of Firſt-Fruits, Tenths, Penſi- 
ons, or any other the dues aforefaid, &c. The ſaid Par- 
ſons are likewiſe by the ſaid Act indemnified for not 
Reading the 39 Articles, or not doing other things en- 
joyned by Law, until ſuch time as the ſaid Churches be 
Re-edified: or made fit-for Pablick Worſhip. The ſaid 
Parſons and Vicars are likewiſe impower'd to lett Leaſes 
of their Glebe-Lands, with the conſent of the Patron 
and Ordinary, for any Term not exceeding 40 years, 
and at ſuch yearly Rents, without Fine, as can be ob- 
tain'd for the ſame: And that no Lapſes incurred upon 
any Non-Preſentation in due time of any of the Patrons 
of the ſaid Livings fince the faid Fire, . ſhall any waies 
prejudice, or make void the Preſentations that the ſaid 
Patrons have ſince made, whereupon any Incumbent is 
fince Inſtituted and Inducted, - any Law or Statute to the 
contrary in any wiſe notwithſtanding. By the Third 
Canon'of that great Aſſembly of 180 Biſhops'at Rowe, 
oy in 
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in the Church of Conſtantiniana, An. io.in the Twen- 
tieth year of Pope Alexander the Third,it was Ordain- 
ed, That no man ſhould be admitted te the Office of a 
Biſhop under the age of Thirty years ; nor that any 
ſhould be admitted to be a Deacon, or Archdeacon,or to 
have the governmentzof a Pariſh, untit he were of the 
full age ot Five and twenty years. 

The next Chapter ſpeaks of V:icars, Vicarages, and 
Benefices ; Gervaſms a Monk of Canterbury in his Chro- 
nicle de tempore H. 2. ( under whom a Synod was con- 
vened at Weſtminſter, An.1 175. by Richard then Arch- 
biſhop of Canterbury ) acquaints us with an Ancient 
Canon made at that Synod, whereby Vicars are re- 
ftrained from behaving themſelves proudly againſt their 
Parſons, a piece of Spiritual Infolence not grown quite 
out of practice to this day : it 15s the Eleventh Canon, 
the words are, Illud etiam de Vicarin, qui perſons fide 
& jur amento obligati ſunt, duximus ſtatuendum, quod 
{i fide vel Sacramenti religione contempta Perſonatum 
ſibi falſo aſſumentes, contra Perſonas ſe erexerint, [i 
ſuper hoc in jure vel confeſſi vel — de 
catero in eodem Epiſcopatu ad Officit ſui Executionem 
non admittantur. In all Appropriations of Churches 
there ever was, and ought to be, an eſtabliſhment of 
ſufficient Maintenance for the Vicar and his Succeſlors, 
pro ſuſtentatione ſua congrua, made by the Biſhop of the 
Dioceſs, by and with the conſent of fuch as to whom 
ſuch Churches are Appropriated : And this, though for 
the moſt part conſiſting only of the Minute Tithes, yet 
hath the denomination: of a Berefice, or Eccleſiaſtical 
Benefice, as properly as any Rectory or Parſonage 
whatever ; for they are perpetual Vicars, in whom the 
Vicarage or Benefice is as in Fee, though not properly 
in demeſne as in Fee,as Temporal Inheritances are ; and 
therefore the word | Benefic;zum} with the Feudiſts and 
Canonills is the ſame as Frodum or Feudum with our 
Common Lawyers ; yet ſometimes it is oppoſed to that 
which we call Allodiur:, or what a man hath in his own 
Name, -and in his own proper Right and abſolutely, 
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for that which is here underſtood by Beneficium, may be 
polleſs'd nomme alieno, © certs ſub Legibus ; which 
may not properly be ſaid of Allod:um, that being pro- 
perly what a man doth poſleſs nomine proprio, © abſo- 
lute : An inſtance of this you have in the Grant made 
by King Will: am Rufus to Anſelme Archbiſhop of Can- 
terbury ; Precepit Rex, ut inveſt iretur Anſelmus om 
nibus ad Archiepiſcopatum pertinentibus, atque ut Ci- 
vitas Cantuariz, quam Lantrancus [uo tempore in Bene- 
ficio 2 Rege tenebat, © Abhatia Suntti Albani, quam 
non ſolum Lantrancus, ſed © Anteceſſores ejus haburſſe 
noſcuntur, in Allodium Eccleſcz Chriſti Cantuarientis 
pro redemptione anime ſug perpetuo jure tranſirent. 
By the Ninth Canon of the Laterz Council under Pope 
Alexander, It is prohibited to grant or promiſe any 
Eccleſiaſtical Benetices before they are actually void ; 
the reaſ5n of which Canon was, to prevent the deſire of 
the death of the preſent Incumbent, by him who by 
ſuch promiſe or grant had an expeQation to ſucceed him 
in the Benefice. 
In the next place follows the Chapter of Advowſons, 
which the Canon Law calls Jus Sal— being a 
power or right of Preſenting one to be Inſtituted toa 
vacant Eccleſiaſtical Benefice; I ſay, Vacant, becauſe if 
the Benefice be not then void, the Preſentation will be 
void in Law ; the reaſforris, becauſe were it otherwiſe, 
occaſion might thereby be given the Preſented to deſire 
or with for the Incumbents death. cap. Nulla. de _ 
Prebend. Andalthough, what we call Advowſon,the 
Canon Law calls J#s Patronatus; yet every Jus Pas 
'!ronatus is not an Advowſon, according to the C:vi/ 
"aw ; for the Jus Patronatus hath a twofold accepta- 
ion in the Law ; the one, That Right which Lords or 
atrons have on their Bondmen made Free by Manu- 
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iffion, and ſo it is taken in ff. de zur. Patron. but this . 


not to our preſent purpoſe ; the other, That Righrof 
ſentation to an Ecclcliaſtical Benefice, which belongs 
teatrons of Benefices and Churches, which in the Law 
5:ewiſe called Jus Advocationts, as appears by cap. 

Qua 


34 


T he Introdufion. 


ADPYOPYE ATION Ss 
. . 


Qua Cleric, de Jur. Patrozat. And this is that Ad- 
wvowſon here intended. This Right of Advowſons or 
Jus Paironatus the Law doth allo diſtinguiſh into Ec- 
cleſeaſtical and Larcal. Touching the Ecclefraſtical vid. 
Covarrn. in 9g. pratt. c.36.1u. 2.which 1s ſo called, not 
becauſe an Eccleſraſiick doth enjoy or polleſs it ( tor ſo 
he may alſo polieſs a Laick Patronage ; ) but becauſe it 
belongs to one for that he hath founded, built, or en- 
dowed the Church Ex 60145 Eccleſiasticis, or by reaſon 
of ſome Retory of a Church, or ſome Eccleſiaſtical 
Dignity : as when a Benefice is erected with money 
gotten ex bonts Eccleſraſticic;. in that caſe he hath Jus 
Patronatus Eccleſiaſtici, or Patronatum Eccle8 iſticum : 
And ſo it is, if one hath the Advowſon or right of Pre- 
ſentation, becauſe he is a Biſhop, a Dcan, or the like ; 
this alſo is Jus Patronatus Eeelefaftici, ſo the Gloſs, in 
Clem. 2. de jur. Patrenat.® aliz, The other kind of 
Advowſons or Jus Patronatus Latct is ſo called, for 
that it belongs to one, becauſe he hath either founded, 
built or endowed ſome Church,or creed ſome Benefice 
Ex bonts patrimomalibus. Leſſius de Fuſtic. jure,cap. 
24. de Benefic.Dub.q. In purſuance of that diſtin&tion 
it is, that the Canon Law determines in a different man- 
ner in reſpe& of Eccleſezſtick and Laick Patronages, 
touching the time limited for Preſentation to a vacant 
Benefice ; for ( according to that Law) if the Petronage 
be Lazck, the Patron 1s obliged to Preſent within Four 
months next after the Church becomes void : but if the 
Patronage be Eccleſraſtical, then within Six. cap. unico 
de Fur. Patronat. in 6. 

Concerning Appropriations of Churches, the fir 
thereof ſince the Congueſt appears to be that of Feve: 
ſham and Aidaleton in Kent, An. 1070. granted | 


William the Conqueronr to the Abbey of St. Auſtin 


Canterbury in manner following, viz. In nomine, E. 
Ego Willielmus, Sc. ex his que omnipotens Deus i 
gratia mihi largiri eſt dignatus, quedam concedoc- 
clefie $. Augultini Anglorum Fpoſto!r, Er. pro ſite 
Anime mea © Parentum meorum, Predeceſſorn © 
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Succeſſorum, hereditario jure; hac ſunt Eccleſis 
Decime dnarum Manſionum, vis. Feverſham {5 Mid- 
dleton ex omnibus redditibus qui, Oc. & omnibus ibi- 
dem appendentibus, terra, ſylva, pratis, © aqua, &c. 
Hec omnia ex integro concedo S. Auguſtino, & Abbatt, 
& Fratribus, ut habeant, & teneant, poſſideant in per- 
petuum ; which was afterward Contirmed by Pope 
Alexander the Third, and Ratified by Theobald Arch- 
biſhop of Canterbury, together with an Eſtabliſhment 
and Ordination of a Vicarage by the ſaid Archiepiſcopal 
Authority in each of the ſaid Churches reſpectively. 
The like you have for the Appropriating of three other 
Churches to the ſame Abbey, viz.of Wywvelsberg, Stone, 
and Brocland in Kent, by the Charter of ZE. z. above 
Three hundred years ſince,Confirmed by Pope Clement's 
Bull, and ratified by $:7m70v Mepham then Archbiſhop 
of Canterbury, with his Eſtabliſhment of three perpe- 
tual Vicarages to the ſaid Churches : Which Charter is 
to this effe&t, viz. Nos de gratianoſtra ſpecial, & pro 
C. Libris, quas prefati Abbas © Conventus nobis ſol- 
vent, ©c. Conceſſimius & Licentiam dedimus pro Nobres 
& heredibus noſtris, quantum in Nobis eſt, ejuſdem 
Abbati & Conventui, quod ipſt Eceleſias pr ediftas Ap- vid.e.Thorme 
propriare, & eas ſic Appropriatas in proprios uſus te- yt ap 
nere poſſint ſibi & FSucceſſoribus ſuis in perpetuum ( iſt grg 
in hoc, Quod Nos tempore vacationis Abbatie pred:= S. augiſtic. 
fr, fi contigerit Eccleſias prediftas, vel aliquam ea. ct 
randem tunc vacare, Nos Jus Praſentandi ad eaſdem 
amilteremus ) ſine occaſione, vel impedimento Noſtri, 

vel heredum noſtrorum quorumcimgue. Hujus Data eſt 

ſab An. Do. 1349. The Modern Church-Hiſtorian of 

Britain in his Eleventh Book, pag. 1 36. calls to remem- 

brance, That about Arn. 1626. there were certain Fe- 

offees, a whole dozen of them ( though not 7ncorpo- 

rated by the Kings Letters Patents, or any A of Par- 

liament, yet) Legally (he ſays) ſettled in Truſt to pur- 

chaſe in Impropriations,and that it was incredible (how 

then poſſible to be believ'd?! ) what large Sums were ad- 


vanced in a ſhort time towards that work : But then 
withal 


— 


T be Introdufion: 


COLMmenAdaMms: 


withal tells us ſomewhat that 1s Credzble, vis. That 
there are 9284 Parochial Churches in England, endow- 
cd with Glebe and : ithes ; but of theſe ( when the ſaid 
Feoffees entred on their work) 3845 were either Ap- 
propriated to Bilhops, Cathedrals, and Colledges, of 
Impropriated (as Lay-Fees) to Private perſons, as for- 
merly belonging to Abbeys. The Redeeming and Re- 
ſtoring (he does not mean to the Abbeys) was the deſign 
of theſe Feoffees, as to thoſe in the hands of Private 
perſons, but re zxfetfi, the Deſign proved abor- 
tive. 

A Commendum or Eccleſia Commendata, fo called in 
contradiſtinQtion to Eccleſra Titulats, is that Church, 
which for the Cuſtodial charge and government thereof, 
is by a revocable Collation concredited with ſome Ec- 
cleſiaſtical perſon, in the nature of a Truſtee, ve/ ran- 
quam fidei Commiſſarius, and that for the moſt part only 
for ſome certain time, abſque titulo; for he that is 7;- 
tularly Endowed, hath the poſlleſſion of the Church in 
his own Name and in his own proper Right during his 
life ; hence it is, that jn the Canon Law a Church col- 
lated in Gommendam,and a Church beſtowed inTitulum, 
are ever oppoſed as contraries. vid. H:ſt.Conc:il. Trident. 
1ib.6,pag.boo. & Duaren. de Benefic. 1ib.5. cap.7, Thus 
King Edgar Collated Dunſtan Biſhop of Worceſter to the 
Biſhoprick of London by way of Commendam ; Rex Ed- 
garus (ſays Radulph.de Diceto in his Abbreviat. Chro- 
”icorim ) Lundonienſem Ecclefiam proprio Paſtore wi. 
duatam commiſit regendam Dunſtano Wigornenſi Epr- 
[copo, Et fic Hnrons Lundonienſem Eccle/izm Come 
mendatam habuit, & non Titulatam. dif. Radulph. de 
An. 962. It is ſuppoſed that the firſt Patent of a Com- 
mendam retinere granted in England by the King to 
any Biſhop Elect, was that which King Henry the Third 
by the advice of his Council ( in imitation of the Popes 
Commend.ams then grown very common) granted by his 
Letters Patents to Wergham then Chancellor of Frg- 
land,notwithſtanding his inſufficiency in the knowledge 
of Divinity, to hold and rctain all his former Fccleſiaſti- 
Cal 
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cal Dignities and Beneiices, whercot the King was Pa- 
tron, together with Is Biſhoprick ( he then tucceeded 
Fulco Biſhop of Loxdon ) tor 1ſolong time as the Pope 
ſhould pleale to grant him a Diſpeniation : whoſe Dyt- 
penſation alone would not bar the King to Preſent to 
choſe Dignities and Benefices, being all void in Law by 
making him a Biſhop. He had alio the like Parent of 
Commend.1im retinere as tohis Benefices and i -clefjatti- 
cal Preferments in Ireland. And this Pater: of ſuch a 
Commend.m being made by the King, his Lords and 
Judges, is for that reaſon the more remarkable, 4. 
Le Hiſt.of the Church of Great Britain, pag. $4. Ac- 
cording to the proper and ancient Account,Commendams 
were originally introduced in favour and for advantage 
of the Church which is Commended, in favorem i5 uti- 
litatem Ecclefre que Commendatur. Imola in ca, Nemo. 
de Eleft. in 6. lays, that Commendams are not to be 
Nil ex evident: Eccleſia Commendate neceſſitate vel 
ztilitate. The diſtinaion of Temporal and Perpetual 
Commendams in the Canon Law is of no great uſe with 
us; indeed in the Church of Rome, according to the 
former mode of Commendams, a vacant Church is Com- 
mended either by the Authority of the Pope, if it be a 
Cathedral ; ca, penult. © ult. 21.9.1. or by the Autho- 
rity of the Biſhop, if it be a Church Parochzal. This 
is commonly Temporal, or tor Six months, and is in 1tz- 
litatem Eccleſize : the other commonly Perpetual, and 
are mats in ſubventionem eorum,gquibus commendantur, 
auam 1pſarum Eccleſiirum. And a Commendatary for 
life is the ſame in reality with the Titular. Theſe Com- 
mendams in their Original were Inſtituted to a good 
purpoſe, bur after uſed to an evil end : For when by rea- 
ſon of Wars, Peſtilence, or the like, the El:&tion or Pro- 
viſion could not be made ſo ſoon as otherwiſe it might, 
the Superiour did Recommend the vacant Church to 
ſome honeſt and worthy perſon to govern it,beſides rhe 
Care of his own,until a ReFoy were provided ; who then 
had nothing to do with the Revenues, but to govern 
them and conſign them to another. But in proceſs of 
time 
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time theſe Commendataries, under pretence of Neceſſi- 
ty, made uſe of the Fruits, and to enjoy them the 
longer, ſought means to hinder the Provition : tor re- 
medy whereof, order was taken that the Commenda 
ſhould not continue longer than Six months But the 
Popes by the plenitude ot their Power, did exceed theſe 
Limits, and Commended for a longer time, and at laſt 
for thelife of the Commendatary, giving him power to 
uſe the Fruits. 

When any Eccleſiaſtical Benefices happen to be void, 
the Law provides that they ſhall be ſeatonably ſupplied 
with meet Incumbents, and will not by any means ad- 
mit any iong Vacancy, and hath theretore ſet a compe- 
tent time within which he thathath the original right of 
Preſentation in him, ſhall diſcharge his duty therein, or 
the Lapſe ſhall incurr to him or them to whom by Law 
ab Inferiori ad Superiorem it gradually devolves, This 
matter of Lapſe bin the intent and purpoſe thereof, 
though not by that denomination ) 15 very Ancient : 
By the Ninth Canon of the Council of Lateran under 
Pope Alexander, it is provided, That Cum Prebendas, 
Eccleſias, ſen quelibet officta in aligua Eccleſia vacare 
contigerit, vel ſietiam modo Vacant, non diu maneant 
in ſuſpenſo, ſed in Sex menſes perſons que digne admi- 
mſtrare valeant conferantur. SF: autem Foilcopus abs 
ad eum ſpetaverit, conferre diftulerit, per Capitulum 
ordinetur. Quod ſi ad Capitulum Eletftio pertinuerit, 
© infra preſcriptum termmum hoc non fecerit, Epiſco- 
pus exequatur. Aut ft forte omnes neglexerint, Metro- 
politanns de 1pſis abſque illorum contrad:tione diſponat. 
vid. Chron, Gervaſi de Temp. H.2. And by the Eighth 
Canon or Conſtitution of the Council at Rome in the 
year 1180. under Pope Alexander the Third, it was 
Ordained, That no Eccleſraſtical Office foould be pro- 
miſed to any man before it became vacant by the deceaſe 
of the Poſſeſor. For (ſays the Canon) :t zs an unrigh- 
teors thing to put any man in expettation of another 
mans Living, whereby he may wiſh hu Brothers death. 
And when any place ſhall happen to be vacant, let it be 
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planted again within $1x months, or elſe he who hath 
the Right of Pl.:ntation ſhall loſe it at that time, and 
the Chapter, or Metropolitan Biſhop ſhall have power 
to provide the varant plus. According ro the Canon 
Law the Lay-P.ztroz hath but Four months to preſent 
to a Beneſfice, but an Eccleſiaſtical Patron harh Six. *Pu- 
tronatns vero Liicus intra quatuor menſes preſertare 
poteſt, Ec:leſtafticus aut2m Patronus intra Sex menſes. 
(. uno,de jire Patron.in 6b. But the Pope is not limited 
to any time,ſo that he may Collate to ſuch Eccleſiaſtical 
vacant Benefice at what time he pleaſes. Pape vero 
ron eſt al:quod rempus pre fixum,cum non habet Super to- 
rem, qui poſſut ejus negligentiam ſupplere. c. aliorum 9. 
g. 3. nft ic. Statutum, de Preb. in6. Although re- 
gularly all inferiour Dignities Eccleſiaſtical and Benetices 
ought to be beſtowed within Six months of their Vacan- 
cy, according to the Rule of the Canon Law, c. c1192 10- 
ſtrws, c. dilettus, & c. poftulaſis. Yet the greater Dig- 
nities are by that Law to be conferr'd within Three 
months, Majores vero Dignitates, ut Epiſcopales, de- 
bent intra Tres menſes tribuz. c.ne pro defettu,de Ele. 
c. poſtquam, 50. Dit. 

Although in ſtriftneſs and propriety of Speech, Pre- collation an4 
ſentation referrs to the Lay-Patron, and Collation to the PF419% 
Biſhop, yet in the Canon Law the words Coll.ztion and 
Coll ator are frequently uſed in a ſenſe promiſcuouſly re- 
lating to them both. Therefore you have it in one 
place ſaid, That Preſentatio a Fundatore fieri [oler, 
Epiſcopo, wel alteri Collatori, & Epiſcopus inſtituit 
Preſentatum a Patrono. Rub. per tot. tit. de Inſtit. 
© c. quod autem, de jur. Patron. In another place 
it is ſaid, That Preſentatio Large dicitur Collatio. 
Rebuff.in Prax. Benefico. Reg. de infirm. Benefic. reſig- 
nant, gloſſ; 14. 1m. 6. poſt Barba. in c. Abbatem de Res 
ſcript. col. pen. Yea, and ſometimes Collation is ge- 
nerally taken alſo for Inſtitution ; per tex. in ca. uno. ut 
Ecclefiaſt. Benefic. ſine diminut,.couferant. Although a 
TL ay-man doth found, build,or endow a Church, yet the 
Canon Law allowes him not the Priviledge of Jus 
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Patronatus or Fus Preſentandi otherwiſe than exgra- 
tia; for the Canoniſts do hold, That de yigore jury non 
poteſt Laicus Eccleſiaſtica trafare negotia. c. 2. de Ju- 
dic. only (ſay they) the Popes toencourage them in the 
founding, building, or endowing of Churches, have 
reſerved that Priviledge for them, and confirmed it by a 
Law, —c, Decernimus 16. 9.7. per tot. tit. de 
jur.Patronat. As the Jus Patronatus,ſo Preſentation 
alſo by the Canon Law 1s twofold,the one by an Eccle/e- 
aſtical Patron, the other by a Lay Patron : This diſtin- 
tion is beſt known only torhe Canon Law, and al- 
though it may be ſoin Preſentation, yet it is not pro- 
perly applicable to Co//ation. The Eccleſzaſtical Patron 
(as aforeſaid) hath by that Law Six months, to be com- 
puted from the day of his having Notice of the Vacan-. 
cy to Preſent. C. unic. de jur. Patronat. 6. Do.de Rota, 
Deciſ. 568. tit..de Sent. re jud. Deciſ. 31. 845. tit. 
de filis Presb. deciſ. 4. By the Eccleſiaſtical Patron is 
meant or intended,that perſon who hath the Jus Patro- 
natus in him ratione Ecclefie ſeu Beneficit quod poſſidet. 
c. dileftus de Offic. _ c. cum diletFus, de jure Patro. 
But the Lay Patron, who hath the Jus Protren tus ra- 
tione ſui patrimonit, hath only Four months (as afore- 
faid) ad Preſentandum. d. c.uno. yet in his Preſentati- 
en he may variare, but that may not be more than: ſe- 
mel tantum. c. quod autem, de jure Patr. and this Cumu- 
lative, non autem ut a primo recedere omnino poſſit. 
c. cum autem, ubi Pan. ibid. Solikewiſe as to Collation, 
that alſo is !wofo/d by the ſame Law, viz. Neceſſar 
and Voluntary (a diſtindion of little uſe with us ;) Ne- 
ceſſary, which the Coll.ztor is bound to make, as to one 
who hath a Mandate from. the Superiour Power for the 
ſame, c.tib:, & c. duobus. de Reſcr. 1ib. 6, The Volun- 
zary Collation,being that which is free in him who hath 
power to make the tame. 

The Canon poſitively requires,that Examination ſhall 
ever precede Ordination, Admiſſion, Inſtitution,and In- 
duction ; and although this be incumbent on the Biſhop 
or Ordinary ( when it is in order to a Benefice ) before: 
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the Six months expire ; yet no obligation lies upon him 
to cffett it, ſo ſoon as the party offers his ſubmuſſion to 
an Examination, ſpecially it at the ſame time the Ordi- 
nary be circa caram Paſtoralem. This Examination 
referrs to the due qualification of the: perſon-:to. be. Or- 
dained or Beneficed, as to his A6:/ity and Converſation.. 
After this Examination,and thereon the Ordinaries Ap- 

robation, the way 1s open for Admiſſion, if no other 
Lina impediment appears to the Ordinary ; yet the 
Canon requires, that notwithſtanding the Biſhops Ap-. 
probation upon the party's Examination, he may 'not- 
Ordain him, unleſs he hath 7» eſſe or poſſe, a promiſe or a 
proſpe& of ſome Eccleſiaſtical Living, whereof to aſ- 
ſume the Cure, and whereon to receive ſubſiſtance, un- 
leſsthe Ordinary will maintain him until he be. ſopro- 
vided, incaſe he hath not of his own wherewith to ſub- 
{iſt without ſuch proviſion; for our Law and Practice 
both requires, that they ſhould be Incambents,. and not 
Mendicants. By the Fifth Canon or Conſtitution made 
by-that great Conyention of no leſs than One hundred 
and Eighty Biſhops at. Rome, under Pope Alexander the 
Third, it was Ordained, That f any Biſhop ſhould Ad- 
mit any man tobe a Presbyter or a Deacon, . <vithout 
the Title of a Place that may afford unto him things ne- 
ceſſary for the maintenance of hu life : Let the Biſhop 
himſelf ſuſtain him,until he provide a Living for him, 
except he be able of hu own pairimony to ſuſtain him- 
ſelf. In the Council of Carthage it was Ordained,Quod: 
nullus ordinetur Clericus, niſi probatus, aut examine 
Epiſcoporum, aut populari teſtiumonio. cap. Nullus 24. 
di. And by the Council of Pops Martinus it was De- 
creed, That al ſuch as were Ordained Presbyters or 
Deacons without Examination, were to be expeWd the 
Clergy. c. fi.24. Diſt. The SubxeA-matter whereon they 
are to be Examined differs -with us from that uſed inthe 
Church of, Rome chiefly in theſe Three particulars, v/=.. 
Quoad Genus : quoad Patriam : quoad Fidem. vid.c, 
quando 2.4. Diſt. There arc ſeveral ancient Canons 
which give this Fus Examinations to — P, 
adhec 
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adhgc, & c.ut noſtrum, De Offic. Arch. c. i quu 94.Diſt. 
yet Rebuffus tells us, that at this day in France they 
have loſt rhat part of their Office by a kind of deſuetude 
or diſuſe thereot, it now wholly belonging to the Epil- 
copal Order in that Kingdom, as in this and moſt other 
Churches of Chnitendom. c. $7; ſervus,s5 4. Dift.c.acce- 
pimus. de etate© qualitate. 

POT Ta] Vacatio Beneficit, or the Avoidance of an Eccleſi- 
aſtical Benefice, which you meet with alſo in the enſuing 
Abridgment, as it is oppoſed to Plenarty, is the want 
of a lawful Incumbent ; | meek which vacancy the Law 
looks on the Church quaff v:duata, without her Spi- 
ritual husband, and our Common Law on the Poſleſſions 
thereof as in abezance. An Avoidance in the-eauſes 
thereof, as praQticable with us, differs much from that 
at:the Canon Law, where there are thrice as many as are 

rebufſ. Prax. in uſe. with us. Rebuffſus enumerates above Thirty 

wry gg Cauſes of ſuch Avordances, but of ſuch relation to the 

"nine. fac. Pontifical Conſtitutions, that not above a Third part of 

$. Monaſteriis. chem takes place in this Realm. It is Queſtzo Furs, 
whether a Benefice be vo:d before Sentence Judicially 
pronounced, albeit in the Law it be ſaid, Quod pſo fatto 
ſa privatus? Admitting the Crime to be committed for 
which the Law ſays he ſhall be deprived ipſo fafo; yet 
rhe Queſtion is held in the Negative, unleſs it plainly 
appears tluat the mind of the Legiſlators were otherwiſe, 
asf thoſe words were added, viz, Beneficium eo ipſo 
vacare,ita ut altert Libere poſſit conferri.c.Dudum 2.de 
Elef.As when one takes a ſecond BeneficeIncompatible. 
Aquin.2.2.4.62.art.z.Cajetan.ib.Sotus 1:b.1.de.Fuſt.q.6. 
art.7.Covar.de Matrim.p.2.cap.6.5.8.nu.9,99 13.and ge- 
nerally the Modern DD. But the Queſtion is par a-lirtle 
further, As whether the Benefice be 20:74 wher it is ſaid 
inthe Law, St prevatus ipſo fatto abſque alia decla- 
ratzone? Covarruvins Sotus,and Henriquez de Excom. 
c.56. and many other of the later Writers are of Opi- 
nion, that it is not 92:4, but that a declaratory Sentence 
ot the Crime is requiſite ; and that Clauſe, abſque alin 
declaratione, is to be underſtood of a declaration of the 
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penalty incurred, not of the Crime committed ;- which 
expofition of the words, though it may ſeem ſomewhat 
ſtrained, is notwithſtanding by the frequent uſe and 
practice thereof among the Canonrſts ſufficiently con- 
tirmed. And thoſe Laws which ſay, that the Benefice 
ſhall be word rpſo jure, as in-Extrav, Ambitioſe,De veb. 
Eccl, donot ſeem to be taken in that ſtrict and rigorous 
ſenſe, T/t ſponte teneatur F Reus _—__ Lefſ. de Fuſt. 
& Jur. 1:6. 2. cap.29. de Tudice. Dub. 8. nu. 68. It it 
ſhall hence be demanded, of what force, energy, or ope- 
ration then are ſuch Laws, whereby a mans *pſo jwre 
deprived of his Benefice,by reaſon either of ſome Crime 
committed, or another Benefice Incompatible accepted ? 
the Anſwer which the Canoniſts make to it is, That by 
the words (22/0 jure privatus Beneficio ) the Offender 
doth immediately loſe the very Title he had to the Be- 
nefice, inſomuch as that he is no longer Dominus Bene- 
ficti, yet doth retain the poſſeſſion thereof, of which he 
cannot be Deprived, Nz/7 cauſa cognita, without a fair 
Trial at Law. Glofſ. in c. Licet Epiſcopus, 28 de Pre- 
bends in 6b. DD.ibi. Note, This is not ſaid by way 
of interpretation of theſe words ( zpſo ure) in any 
Statute Law of this Realm, but by way of Expoſition: 
thereof among the Canoniſts. 


Although the Clergy have ever been had in the higheſt »,,,;;.. 


repute both with Prince and People, where the Goſpel 
hath been received, and have been honoured: with di- 
vers Priviledges and Immunities above the Laity, yet 
the Law hath ever held it as prejudicial tothe Churth, 
That Plures honores Eccleſiaſtici uns perſons [ent tri- 
buendi, At a Council conven'd at Weſtminſter inthe 
Five and twentieth year of the Reign of H. 1. being. 
above Five hundred years fince, Honorius 2. then Pope, 
1 this Synod it was Ordained in theſe words, Precepi- 
mus ne uni perſone in Eccleſia Archidiaconatus, aut di- 
verſt tribuantur honores. Tothis purpoſe is the Third 
Canon of the Lateran Council under Pope Mexuanger, 
Quia nonnulli diverſas Eccleſiaſticas Dignitates, 
Þures Eccleſias Parochiales contra Sacrorum Canonum 
inflituta 
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inſtitut a nituntur adqui rere, ita ut cum unum Offcium 


11x implere ſufficiant, ſtipendia ſubxvendicent plurime- 
um, ne id de cetero fiat, diſtriftius inhibemus, Et 


quia tantum- quorundam proceſſit ambitio, ut non duas 
vel tres, ſed Sex vel plures Ecclefias perhibeantur ha- 
bere, nec duabus poſtunt vebitam proviſionem impen- 
dere : per Fratres 5 Coepiſcopos noſtros hoc emendart 
precipimus. Likewiſe Gregory the Tenth, who ſuc- 
ceeded Clement, at a Council at Lyons, Pluralitatem 
Beneficiorum Curatorum damnavit. Hen. de Knyghton. 
fe Event. Angl.11b.2. lnlike manner it appears by the 
Fourteenth Canon of the Council .at Rome under Pope 
Alexander }. An. 1180. That Plurality of Benefices i 
there forbidden,as avice ſmellivg of Avarice aud Am- 
bition, dargereus and prejudicial to the People, whoſe 
Souls are neglefted by ſuch Paſtors. One. of the chiet- 
eſt Reaſons, why the Law forbids Plura/ities,is,becauſe 
it enjoyns Reſidence, both which are. inconſiſtent in the 
ſame ade. Aquinas ſays, That the having of 
Two Benefices « not intrinſccally evil, or Malum in ſe, 
nov that it ts altogether indifferent, but carries in it a 
ſpecies of Evil, yet ſo as that \upon dur Circumitances 
:t may be capable of a qualified lawfulneſs. Aquin.quod. 
lib.g. art. 15. To the many inconvenicncies, which the 
Law doth ſpecifically obſerve to follow upon Plural:- 
ties, this'may not impertinently be added, That there- 
by the pions Intention of Founders is fruſtrated. The 
Council of Trent hath theſe words of it, Hee Plurali- 
tas eft perverſio tottus Ording Eccleſeaſticr,Concil.Trid. 
Seſſ.24. cap.17. Pope Alexander the Third ſaid, That 
Pluralitas Benefictorum certum continet animarum pt- 
riculum.c. Quia in tanium 7,de Prabend. The Canoniſls 
ſpeaking of this Subject in relerence to Deſpenſations, 
to ſalve the matter it poſſible,and bring both ends toge- 
ther, have ſound out a very pretty diſtinftion of Bene fi- 
ca Incompatabilia primi generugand Incompatabilia ſc- 
cundi geners; But ve are not concern'd in that Diſtin- 
Qtion. In that Council of Trent it was ſaid by the Biſhop 
of Bitonto, That Flurality of Beneficcs, unknown to the 
Firit 
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Firſt Ages, was not brought in by the Court of Roe, 
but by Biſhops and Princes, before the Popes took upoaly 
them to regulate the matter of Benetices throughout al 
Chriſtendom. Yet the Author of the Hiſtory of the 

faid Council of Trent, 1b. 2. ſays, That Clement the 

Seventh Commended to this Nephew _— Cardi- 

nal de Medtcis, in the year 5 34+ all the Benefices of 

the World, Secular and Regular, Dignities and Par- 

ſonages, Simple and with Cure, being vacant for Six 

months, to begin from the firſt day of his polleſſion, 

with power to convert all the Profits thereof to his 

own ule. 

The waies whereby an Eccleſiaſtical Benefice may be pyrivatior. 
acquired, are not many ; but the Cauſes for which an 
Eccleſiaſtical perſon may thereof be Deprived, are very 
many ; generally they may all be reduced to theſe Three 
Heads, (1) By the Diſpoſition of the Law : (2) By the 
Sentence of the Judge : or (3) Bya freeand voluntary 
Reſignation, which though it be not properly a Depri- 
vation, yet it is an amiſſion of the Benefice. Depriva- 
tion by the diſpoſition of the Law, is either by reaſon of 
ſome Crime, whereunto the penalty of Deprivation 
ipſo fatto is by the Law annexed, or by reaſon of accep- 
ting another Benefice Incompatible. The Pontifical 
Law adds Two more, which do not concern us, viz. In- 
greſs into Religion, and ama The Crimes 
that incurr Deprivation are many, but they muſt be 
proved, for the Beneficed party is not bound /ponte ſua 
to quit his Benefice ante Sententiam Judicis. Leſſ.de Be- 
nefic.cap.29.Dub.8. And when a man is not Jure Pri- 
vatus, but only Privandus, in that caſe his Benefice 
cannot be beſtowed on another, unleſs a Privative Sen- 
tence be firſt pronounced by the Judge. If a perſon Be- 
neficed be long abſent and Non-reſident from his Bene- 
nefice, the Benefice is not by reaſon of ſuch long Abſence 
void ipſo ure ; but the Law in that caſe alſo requires a 
Judicial Sentence of Deprivation, and that only poſt 
trine Citationis in eorum Eccleſiis publice Edifftum. 
Glofſ. in c. Quontam, us lite non ———_—_ Cc. 
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One of the chieteſt Reaſons in Law why Pluralitics 


Abbots and 
Abbiis. 


(2) Ceſiren. 
Polychron. 


l.4. £31. 


(b) Bed. Eccl. 
Aik. lib. 2.2. 


Sare prohibited, is for the prevention of Non-reſidence, 
FX. appears by the Third Canon ot the Lateran Council ; 


which Canon, after it prohibits the having of divers 
Eccleſiaſtical Dignities or more Parochial Churches than 
one, it makes proviſion againſt Non-Reſidence in theſe 
words, viz. Cum tgtur vel Eccleſia, vel Ecclefiaſticum 
Miniſterium commmitti debuerit, tals ad hoc perſona 
queratur, que Reſidere in loco, & curam ejus per ſerps 
ſum valeat exercere. Quod ſi aliter Attum fuerit, 
qui receperit, quod Contra Sacros Canones atceperit 
amittat ; © qui dederit, largiendi poteſtate privetur, 
Likewiſe by to Thirteenth Canon of that great Coun- 
il of One hundred and eighty Biſhops, Atſembled at 
Rome by Pope Alexander the Third in the year of our 
Lord 1 180. it was Ordained, That ſwch perſons fbould 
be P___ to Eccleſiaſtical Dagnitzes, as ſhall be 
attually reſident with their people, and undertake the 
Gure of their Souls, by doing the work of their Minj- 
ftry in their own perſons, otherwiſe to deprive them of 
the Office and Benefice conferred onthem ; and they who 
do confer them without theſe Conditions, let them loſe 
the right of conferring Offices and Benefices, By this 
appears, how ſtrict and exact the Law is againſt Non- 
Reſidence in the Rom?ſb Church. 

One of the moſt tamous Abbots and Monaſteries in 
Britain anciently, ſeems to be that of Bangor in Flint- 
ſhire, whereof Ranulphn Ceſtrenſes ſays, that Tradunt 
nonnulli Pelagium furſſe Abbatem apnd Famoſum illud 
Monaſterium de Bangor ( a). This Monaſtery which 
Ranulphus ſpeaks of, is by our Beda called Bamorna- 
byrig lingua Anglorum, in quo (ſays he) tantus fertur 
fuiſſe numerus Monachorum, ut cum in Septem portio- 
nes efſet cum Prepoſitu fubi Retloribus MonaZterium di- 
viſum, nulla harum portio minus quam Trecentos ho= 
mines haberet, qui omnes de labore manuum ſuarum 
vivere ſolebant ( 6 ). But concerning Abbots, having 
nothing to dowith them, nor they with us; it being 
alſo well known what once they were in this Kingdom, 
and 
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and what now they are where the Pope doth exerciſe hig 
Juriſdidtion, it may here ſuffice only to obſerve, The 
the word | Abbates}] hath anciently had a wide and far 
different ſignification from what we now commonly un- 
derſtand thereby ; for in and among the Laws of King 
Hthelftan, we find the words [quatwor Abbates} to be 
taken ( according to the Gloſſographiſt thereon ) for 
quatuor hebdomadas : That Law direts how and in 
what manner the Hundred Court fhall be held ; the 
words are, Hoc ff Judicium qualiter HUUNDREDUM 
feners debeat : In prims ut convemant ſemper ad qua- 
twor ABBATES, & faciat omnes homo Reffum alit 
( $: which the G/ofſary calls Locum plane mendoſum, (;) witt. augi: 
and by the guatuor Abbates will have quatuor heb Scrip. Auriq, 
das to be underſtood ; which is the more probaltile by ** 947: 
what appears in one of the Laws of King Edward, Fa- 
ther of the ſaid Asthelftan, who began his Reign in 
An. gor. being the Son of King Alured; the words of 
which Law are, Volo ut omnis JE habeat G E- 
MOT UM ſemper ad QUATUOR EBBOMODAS, 
is efficiat ut - omnis homo reffum habeat, WS onmne p14- 
ettum capiat terminum quando perventat ad finem {( a). Cd) Ibid.col, 
By the word[Gemotwmin that place is meant Conventns 537: 

ublicus,Concilium, but chiefly Placrtum, as appears 
by the 107th Law of King Kanute,made for the indem- 
nity of ſuch as ſhould have recourſe to Tribunals, for 
their ſafe coming and going to and from Courts of Ju- 
ſtica, Er volo ut omnis homo pacem habeat eundo ad qu, 
gemotum, vel rediens de gemoto, id eff, placito, #i/7 fine gemotorum 
ſit fur probatus. It is a word from the Saxon gemerran, genera, vid. 
conventre,unde Noſtratium, to meet. But this digreſſion jrt,0 Giofla. 
the Reader muſt put on the Abbots ſcore, in regard the rio. 
word | Abbates] gave the occaſion thereof; which may 
be but a Venaal offence, in regard that that Eccleſiaſtical 
Dignity is with' us laid aſide, though their Poſſeſſions 
had better Fortune ; yet when King H. 8. did diflolve 
them, he did not only augment the number of Colledges 
out of the Revenues thereof, but alſo ereRted divers 
new Biſhopricks, as at Weſtminſter, Oxford, Peterbo- 
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Annates or 
Xin(t-Fruits. 


rough, Briſtol, Che erp 00 Gloceſter ; all remaining at 


this day ſave that at Weſiminſter, which being reſtored 
toits priſtine Inſtitution by Queen Mary, and Bened:- 
Fines placed thercin, was after by Queen El:zabeth 
converted to a Collegiate Church. In this Chapter there 
is mention alſo made of Chaumries, Cantaria, or if 
you pleaſe, des Sacra: ideo Inflituta © Dotata Pre- 
dits, ut miſſa ibidem Cantaretur pro anima Fundators 
£5 propinquorum ejus. Ita Spelm. Of theſe and Free 
Chappels about 2374. were diſſolved by King H.$. to 
whom they were given by Parliament in the 38h year 
of his Reign : The Religious Houſes under 200 /. per 
An. were granted to him in An. 1535. All greater 
Monaſteries in Ax. 1538. The Chantery and Free 
Chappels in A. 15 45. Of theſe Chanteries Forty ſe- 
ven 4 ed unto St. Pauls, London. 

And as for Annates or Firſt-Fruits, it is Hiſtorically 
reported to us, that they were firſt introduced into Eng- 
land in the time of King Edward the Firſt by Po 
Clement, who ſucceeded Bened;t. For this Pope Cle- 
ment after the death of Pope Beneditt, was no ſooner 
Elected and Enthron'd in France, but he began. to exer- 
ciſe his new Rapines here in England, by a compliance 
with the ſaid King Edward, in granting him a Two 
years Diſme from his Clergy for his own uſe, though 
pretended for the aid of the Holy Land, that with the 
more eaſe himſelf might exaQ the Firſt-Fruits of vacant 
Eccleſiaſtical Benefices to augment his own Revenues, 
though not within his own Territories. This is ſaid to 
be the firſt Preſident of any Popes reſerving or exacting 
Annates or Firſt-Fruits of al Eccleſiaſtical Dignities 
and Benefices throughout England, extant in our Hiſto- 
ries : which, though reſerved but for Two years by the 
Pope at firſt, yet afterwards grew into a Cultome by de- 
grees, both in-Eng/and and elfewhere. And thus they 


remained in the Pop: until an Ac of Parliament entitu- 
led the Crown thereunto in the time of King Henry the 
Eighth, which afterwards were reſtored again to the 
Pope by Queen Mary ; but in the firſt year of Queen 
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Elizabeth an ACt palſs'd for reſtoring the Tenths and. 
Firſt-Fruits to the Crown. Notwithſtanding what fome® 
Hiſtorians have(as aforeſaid) reported touching the firſt 
introduction of F;rſt-Fruits into England by Pope Cle- 
ment in the time of King Edward the Firſt, it 1s moſt 
evident that they were to be yielded and paid here in 
England ſome hundreds of years before that time,as ap- 
ears by the Laws of Ina King of the Weſt Saxons, who 
4 wa his Reign in the year 712. The Law was this, 
viz. Primitias ſeminum quiſque ex eo dato domicilio, in 
quo ipſo Natali die Domini commoratur. Lambert. de 
Leg. lnz Reg. And by the Laws of King Edgar, who 
began his Reign in the year 959. it is Ordained in theſe 
words, Ex omni quidem ingentorum terra, iþſ@ Semi- 
num Primitie primarie penduntor Ecclefige. Idem de 
Leg. Edgari Reg. Ipſas autem Seminum Primitias ſub 
Feſtum ivi Martim reddito. 16id. The like you have 
in the Laws of King Kanute, who began his Reign in 
the year 1016. Jeminum Primitie ad Feſtum Bis 
Martini penduntor : ft qus dare diſtulerit, ets —=- 
undecies preftato, ac Regi Ducenos, © viginti Solidos 
perſolvito. Idem Lamb. It is ſuppoſed, that Boniface 
Archbiſhop of Canterburyin the Reign of Ed. 3. was 
the firſt that made way for Popes to Appropriate Aj- 
nates and Firſt- Fruits in this Kingdom to themſelves ; R 
for the ſaid Arch-bifhop Ar. 1246. upon a feigned pre- 
tence, that his Church of Canterbury was involved in 
very great Debts by his Predeceſlor, but in truth-by 
himſelf, to carry on Forein Wars, and grartifie the Pope, 
procured from Pope Innocent a grant of the. Firſt years ,__ wil 
Fruits of all Benetices, that ſhould fall void within his :+ couch of 
Dioceſs for the ſpace of Seven years ,. till he ſhould Great Brinn, 
thence raiſe the Sum of Ten thouſand Marks yearly out ?: ** 
of the Biſhoprick. So that this Grant- of Firſt-Fruits of 
Benefices to Bonzface the ſaid Archbiſhop,made way for 
Popes Appropriating Firſt-F-aits and Aunates to them- 
ſelves ſoon atter. But in-proceſs of time the Parliament 
having (as aforeſaid) ſettled them on King: H. 8. there 
was an Office thereof eſtabliſhed in London,. An. 1538. 
whereby: 


— 
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whereby the Kings Revenue increaſed exceedingly from 
this Office for the receipt of Tenths and Firti-Fruits, 
which was then firſt erected in London ; ſuch Moneys 
being formerly paid to the Pope, for that the Tenths 
and Firſt-Fruits of the Engli/b Clergy were yearly re- 
turned to Rome. But now rhe Pope being dead in Exg- 
land, the King was found his Heir at Common Law, as 
to moſt of the Power and Profit he had uſurped, and the 
Rents which the Clergy paid were now changed, toge- 
ther with their Landlord ; for Commiſſioners (whereof 
the Biſhop of the Dioceſs was ever one) were appointed 
to eſtimate their Annual Revenues, that fo their Tenths 
and Firſt-Fruits might be proportioned accordingly. At 


4n Obit was this time the Oblations from the m_ Obits from 
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the Dead, were as duly paid as Predial Tithes, and 
much advanced the Income : but Queen Mary did after 
by Act of Parliamcnt exonerate the Clergy from all 
theſe Firſt-Fruits, and ordered the payment of 'the 
Tenths to Cardinal Poo/e, for diſcharge of Penſions al- 
lowed to certain Monks and Nuns ; but Queen El:iza- 
beth in the firſt year of her Reign reſumed theſe Firſt- 
Fruits and Tenths, only Parſonages not exceeding ten 
Marks, and Vicarages ten Pounds, were freed from 
Firſt-Fruits. v/. Stat. r Eliz. cap. 4. 

That which in the method of the enſuing Treatiſe 
next offers it ſelf to confideration,is A/tarage ; Altara- 
gium, taking its denomination from the A/tay, becauſe 
(to ſpeak properly ) Altaragium eft Emolumentum $1- 
cerdots proveniens ratione Altaris, ex Oblationibus [c. 
vid. Jo. de Athon. in Conſtit. Legatim. Otho. c. Auditu 
ver. Proventus. Touching this Altarage, thereis an 
Ancient Record in the time of King J 3. about the 
year 1234- in the Chronicte of W:liam Thoyne the. Au- 
guſtine Monk of Canterbury, whereof ( among other 
things ) there is mention-madein a certain Compoſition 
between Edmond Archbiſhop of Canterbury and the 
Abbot of St. Auſt ius in Canterbury, as to whom it may 
te rs and to what value it may extend : The Com- 
poſition runs thus, vi, Noverint univerſt preſens Scri- 
ptum 
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ptum inſpetturi vel audituri,Quod cum inter Dominum 
f£dmundum Det gratia Cantuarienſem Archiepriſcopum 
rotins Anglie Prematem, Magiſirum S. de Langeton, 
Archidtaconum Cantuarienſem ex una parte, &© domi- 
num Robertum Abbatem'®© Convemtum S$. Avguſtini Can- 
tuarix ex altera, Controverſia dintins mota fusfſet ſuper 
Ecclefi.r de Chiltlet © Juriſd:itFione, Wc. Item pro bono 
pact concedunt Abbas & Conventus, quod Archidiaco- 
nus quando Viſitationss exercet Offictum, in Eccleſizs 
eorum ſicut in ali Ecclefis Dioceſts Cantuarienſis re- 
ctpiar Procurationem conſuetam, excepts, Oc. In Ca- 
pells vero de Menfſtre ſci. Sant. Þ. © Johannis, 
Laurentii praſentabunt Domino Archtepiſcopo idoneos 
Capell.:nos perpetuos ad Altaragia, ita tamen quod ſit 
gula Altaragia valeant decem Marcas, qui hac portione 


tantum erunt contents ſub pena amiſſions ditte portio» yin. 41. 


ns, fi coram Fudice quocungue ex certa ſcientia plus Scrip. Anciq, 
col. 1882, 


aliquando petierimt, praſertim cum Vicarins Matricis 
Fecleſiz de Menſtre, &©c. Whereby it is very evident, 
That theſe A/tarages iflued out of the Offerings to the 
Altar, and were anciently payable to the Prieſthood, as 
well as Tithes and other Obletions. It is moſt probable, 
that the greateſt Annual Revenue by Altars, if not by. 
Altarages, in any one Church within this Realm, was 
in that of St. Pauls, London ; for it ſeems when Chan- 

teries were granted to King Hexry the Eight, whereof 
there were 47 belonging to St. Pau/s,as atoreſaid,there 

werein the ſame Church at that time no leſs than Four- 


teen feveral Altars : And although they were but Chan- Full.ch.fift. 
tery-Prieſts that Officiated at them, and had their An- 15: p-352- 


maal Salaries on that account, diftint from Altarages in 
the ſenſe of Oblations aforeſaid, yet in regard theſe 
Annual Profits accrued by their Service at the Altar,they 
may not improperly be termed Per/ion-Altarages, 
though not O4/ation- Altarages. 


1833, 


Concerning Tzthes, whether they are eo nomine due 7ithe;,. 


and payable now under the Goſpel, is not to our purpoſe 
either to queſtion or determine : it will be agreed on all 


hands, that the Law requires the payment thereof, and 
hath. 


T be Introdufion;: 


hath tated it within the cognizance of the Eccleſiaitical 
Juriſdition. Hiſtorians ot good credit and great Anti- 
quity tell us, That A:thelwolfe King of the Weſt-Saxons 
gave the Tenth part of his Kingdom unto God, what- 
ever his dlign was by it, whether for the Redemption 
of his and his Anceſtors Souls, or otherwile, yet it is 
now above $00 years fince he Decimated 7totzns Regnz 
fut Imperium ; An. 855. Aithelwolphus Rex Decimam 
totrus Regni pas ab omni Regali ſervitio © tri- 
buto liberavit &9 in [empiterno graphio in Cruce Chriſti, 
Er. uni & trino Deo tmmolavit. Simeon. Dunelm. 
Hiſt. de Geſt. Reg. Angl. Likewiſe &:thelſtan, who 
Reigned about 70 years after /the/wolfe, in the firſt of 
all his Laws made ſpecial proviſion for the punctual 
ayment of Tithes, Ego Adelſtanus Rex, tc. Mando 
Dye oſitis meu omnibus inregno meo, Oc. ut in prims 
redaant de meo proprio Decimas Deo, tam in vivente 
captali quam mortus frugibus terre, © Epiſcopi met 
ſemiliter factant de ſuo proprio, © Aldermanni mei 6 
Prepoſiti mei. Et wvolo ut Eprſcopi & Prepoſiti hoc 
judicent omnibus, qui eis parere debent, fc. Recolen- 
«um quogne nobis eſt, quam terribiliter in Libris poſe 
tum eft, Si Decimam dare nolumus, ut auferantur a no- 
bis Novem partes, & ſolummodo Decima relinquatur. 
This Aithelftan dying without iſſue, was ſucceeded in 
the Kingdom by his brother Edmund, in the Second of 
whoſe Laws we find it thus Enacted, in a great Synod 
conven'd at London, where Odo and Wolitan Archbi- 
ſhops were preſent, Decimas Precipimus omni Chyi- 
ſtiano ſuper Chriſtianitatem ſuam dare, tc. $1 quis hoc 
dare noluerit, Excommunicatus ſit. And in the Firſt of 
King Edgar's Laws you have theſe words, Reddatur 
omnis Decimatioad Matrem Eccleſuam cut Parochia 
adjacet, Alſo in the Fourth of King Erhelred's Laws 
itis commanded in theſe words, Precipimus ut omnis 
homo, &c. det reftam Decimam ſuam, ſicut in diebus 
Anteceſſorum noſtrorum fecit, quando melinus fecit, hoc 
eſt, ſicut aratrum peragrabit decimam acram. Et omnis 
Conſuetudo reddatur ad Matrem noſtram Eccleſiam cut 
adjacet. 
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adjacet. Et nemo auferat Deo,quod ad Deum pertinet, 
{5 Predeceſſores noſtri conceſſerunt. And in the Ninth 
of King Alured's Laws,sJ: quis Decimam contra teneat, 


reddat LASHLITE cam DACIS, WIT AM P?7-#%s pro + 


#4. Laſhlite, Ne 
Muldta quin- 
que Marcarum:; 
Weegboc. _ 
: , a 30. Sol 
Equarum habuerit, pullum reddat decimum ; qui unam rams, Secum- 
dum Gloſlar. 
Hiſt. 4ngl. 
$criprores 


cum ANGLIS. Andin the Laws of the Congueronr it e. 


is particularly Ordained, That de o-mni annona Decima 
garba Deo debita eft, © ideo reddenda. Si gregem 


tamen vel duas habuerit, de ſingultis pullis Singulos de- 
navios, Similiter, qui Vaccas plures habwerit, dect. 


— —_ —. 


mum vitulum : qui unam vel duas, de Vitults ſingults Decen. 


Obolos ſingulos. Et qui Caſeum fecerit, det Deo deci- 
mum ; [i vero non fecerit, Lac decima die; Similiter 
decimum Agnum,decimum Vellas, decimum Caſeum, de- 
cimum Butyrum, decimum Porcellum. Item, de Api- 
bus vero: Stmiliter Commodi. Quinetiam de boſco, 
prato, GS aquis, de molendinis, parcis, vivarits, piſs 
carits ,virgultis,& hovtis, © Negotiutionibus,U6 de om- 
nibus rebus quas dederit Deus, decima pars ei red- 
denda eft, qui Novem partes ſimul cum Decem largitur. 
Out eam detinuerint, per Tuſtitiam Epeſcopi, G Regee 
ſe neceſſe. fuerit, ad redditionem arguantur. It is on 
good ground that the Canonſts do hold, That Tithes 
Originally and ex ſua naturaare of Eccleſiaſtical cogni- 
zance, befide the Statute of primo R. 2. That purſuit 
for Tithes ought, and of anciemt time did pertam to the 
Spiritual Court, notwithſtanding what others aſſert, 
That in their own nature they are a C7v/ thing, and 
that ( as BratF, 1:6. 5. fol. 401. ) they were annexed to 
the Spiritualty. 

In the Chapter of Tithes in this enſuing Abridgment 
you find the Order of C:ſterc:ans, ſocalled from C:/ter- 
crum in Burgundy, being but refined BenedifFines, ex- 
empted from paying of 7:thes :+ ſo alſo were the' Orders 
of Templers and Hoſpitallerys , otherwiſe called of 

St. John's of Jeruſalem ; for anciently the Lands of A4- 
bies did pay Tithes to the Pariſh-Prieſt as well as the 
Lands of Lay-men, 'but inthe year 1100 they obtained 
( beſides the Appropriations they then had ) of Pope 

| | H Paſchal 
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Paſchal the Second at the Council of Mentz, that their 

Lands for the tuture ſhould be diſcharged thereot. But 

this Exemption was after limited and reſtrained by Pope 

* p. Adrian 4+ * Adrian the Fourth about the year 1150. ( excepting 
_- m—_— the Tithes of new improvements in their own occupa-« 
bren 2 Benedi- LION by culture, Paſture and Garden-Fruits ) + only the 
&ine Monk, of ſ4;zd Three Orders were exempted from the general 
Sig, tter.4, Payment of all Tithes whatever. The Templers and 
;n.6. dedec. Hoſpitallers were meer Lay-men, yet. they were ex- 
——_— empted as well as the other: Yet the Zateran Council 
4.10. Edit. in An.1215, Ordered, That this Priviledge ſhould not 
'%s extend to Covents erected ſince that Lateran Councit, 
nor to Lands'ſince beſtowed on the ſaid Orders, though 

" their Covents were erected before that Council.. - Inſo- 
much that when the ſaid Giſterciansy contrary to the 
Canons of that Council, purchaſed; Bulls from the Pope 
todiſcharge their Lands trom.Tithes: King H.4. Nultd 
ſuch. Bulls by the Stat. of 2 H. 4. cap. 4. and reduced 
their Lands to a, S/atu quo. Theſe Exemptions from 
payment of .7;thes in this or that particular Religious 
Order,was not known in the World,when {ihelwolph 
Son: of Egbert, whom he ſucceeded as King: of the 
IWeſt- S2x0ns, gave (as aforeſaid )T:ithes of all his King- 
dom, and that freed of all Tributes, Taxes, and Impo- 
* vid. 1g»(pb. fitions, as appears by his * Charter to thar purpoſe ; ha- 
hymn ving at a Sotemn Council held at Wizcheſter, ſubjeted 
liv. 2. cap. 2» the whole ,Kingdom-;of - England to the payment of 
Tithes. True it 1s, that long before his time many 

Adts for T:ithes may be produced, ſuch as the Imperial 

Edits, Canons of ſome Councils and Popes, beſide 

ſuch Laws as were made by King Ina and Offa; yet the 

ſaid Edits and Canons-wcre never received in their full 

power into Eugland by the conſent of Prince and Peo- 

ple, nor were King Ina and Offa ( though Monarchs of 

England, as it were, in their turns ) ſuch Kings as 

conveyed their Crowns to the Iſſue of their Bodies, but 

the ſaid /xthelwolph was Monarcha Natusnon fattus ; 

and althovgh before his time- there were Monarchs of 

the Saxon Heptarchy, yet not ſucceſſive and fixed in 
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a Family ; but the ſaid King Zgvert, being the tirit that 
ſo obtained this Monarchy,as to leave it by deſcent unto 
his Son, the ſaid Airhe/woiph, he thereby had the more 
indiſputable power to. oblige all the Kingdom unto an 
obſervance of the ſaid Act. 


In the ſaid Chapter of T:ches there is alſo mention mortars. 


made of Mortuar:es, as having ſome relation to 7;thes, 
wherein is ſhewed what it is, when, by and to whom, 
and wherefore to be paid. By the J:az.of 21 H.8. they 
are reduced to another Regulation, than what was in 
the time of King Henry the S:zxih. A Mortuary was 
then the mo beſt Beaſt whereof the party died pol- 
ſelled; but in caſe he had but twoin all, then none 
due. It was called a Corſe-Preſent, becauſe ever paid 
by the Executors,though not al wales bequeathed by the 
dying party. All perſons poſleiled of an Eſtate, (Chil- 
dren under Tuition,and Femes Covert, but not Widows, 
excepted ) were liable to the payment thereof to the 
Prieſt of that Pariſh, where the dying party received 
the Sacrament = where he repaired to Prayers ; ) but 
in caſe his Houſe at his death ſtood in two Pariſhes, it 
was then divided betwixt them both : And it was given 
in lieu of Perſonal Tithes, which the party in his life 
time had through ignorance or negligence not fully paid 
a—— jd. Conf. de Conſuetud. Such of the ancient 
Lawyers as were unacquainted with this word Mortua- 
rium inthe aforeſaid ſenſe as we now uſe it, took Mortu- 
arium only pro derelifto in morte,and ſay of it, That it is 
Vocabulum novum &s barbarum : but we underſtand it 
better, where of Cuſtome it is due and payable. Theſe 
Mortuaries, where by the Cuſtome they are to be paid, 
were ever in conſideration of the omiſſion of Perſonal 
Tithes in the parties Life-time, which Perſonal Tithes 
were by the Canon Law to be HE only of ſuch as did 
recerve the Sacraments, and only to that Church where 
they did recetve them, as may be inferr d plainly from 
cap. Ad Apoſtolice de Decimis. But obſerve, ſays Leſ- 
ſus, that in many. places theſe Perſonal Tithes have 
Leen quite taken away, and in ſome places they are paid 
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only at the end of a mans Life, as among the Venetians, 
(which manner of payment ſeems to have agreat reſem- 
blance to theſe Mortuaries ;) and in ſome places they are 
paid only at the end of the year. And in ike manner 
many Predial and Mixt Tithes in divers places are 
alſo aboliſli'd ; which (ſays he) « for the moſt part done 


by the permiſſion of the Church, where men have been v 
obſerved to pay them with regret and much againſt their ſ 


minds, nor hath the Church in ſuch caſes thought fit to 
compel them to it, on purpoſe to avoid ſcandal, Leſſins 
de Tut. jur.h16.2.cap.39. Db. 5.nu.27. Andin ſuch 
places where the Cuſtome is to pay a Perſonal Tithe, 
when any perſons ſhall Hunt, Fiſh, or Fowl to make 
gain or merchandize thereby, and it be negleQted to be 
Vid. Le. de PAId, whether Reſtitution or Compenſation = of a 
ma. acq. dom» Mortuary ( where Mortnaries are Cuſtomable ) be in 
19.205 , that caſe due by Law, is # Queſtion, which by Covay- 
5 ruvies may be well held in the Affirmative. 
2401s, Althongh the face of the Church as well as State be- 
gan to took with a purer (though lefs Sar wor) COM» 
plexion, when Queen El:zabeth adorn'd the Crown, 
than when her Siſter wore it, yet even in Queen El za- 
beths time there crept ſuch abuſes into the Church, that 
Archbiſhop Parker found it neceſſary to have recotirſe 
unto the Power given him by the Queens Commiſſion, 
and by a Clauſe of the At of Parliament, For the un:- 
formity of Common Prayer and Seyvice in the Church, 
Sc. whereupon by the Queens conſent, and the Advice 
of ſome of the Biſhops, he ſets forth a certain Book of 
Orders to be diligently obſerved and executed by all per- 
ions whom it might concern ; wherein it was Provided, 
That no Parſon, icar,or Curate of any Church Exempt, | 
fhould from thenceforth attempt to conjoyn, by ſolemni- © 
zation of Matrimony, any, not being of hs or their 
Pariſkh-Church, without good Teſtimony of the Banns 
bring aik'd in the ſeveral Churches where they dwek, 
or otherwiſe were ſufficiently Licenſed. Heyl. Hiſt. of 
Q. Eliz. Ar. Reg. 3. Banns or Banna, that word Ban- 
24m is ſometimes taken pro Mandato, ſcil. Ediffo; it 
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is a word of divers ſignifications, as appears' almoſt by 
all the Gloſſographiſts and Feudifſts ; it tounds ſometimes 
like Ed:um, ſometimes like Mandatum or Decretum, 
and ſometimes (as here) like Proclamatio,” Saxontbus 
zebann, whence there is their gebanmian pro Procl a. 
mare, edicere, mandare, ut & noſtratium Bannes, pro 
Nuptiarum federe Publicato. This Publication of 
Banns was cautiouſly ordain'd for the prevention of 
Clandeſtine Marriages, which were prohibited in this 
Kingdom above 500 years ſince, as a thing contrary in 
all Ages. to the practice of all Nations #nd Churches 
where the Goſpel was received ; and. therefore at a 
Council conven'd at Weſtminſter in the year 1175. by 
Richard Archbithop of Canterbury under the Reign of 
King Hz. it was Ordain'd, That no perſon-whatlſover 
ſhould ſolemnize Marriage in any clandeſtine manner, 
and in caſe any Parſon ſhould have a hand therein; he 
was to be ſuſpended ab Officio for the ſpace of Three 


years : Nullus Fidels cujuſcunque Conditions ſit occulte- 


Nuptias faciat, ſed 4 Sacerdote publice nubat in Domi- 
H0., $i. quis ergo Sacerdos aliquos ocrulte conjunxi(ſe 
inventus fuerit,triennto ab Officio ſuſpendatay. Can. 17. 
4. Concil. Ttis Recorded by good Hiſtorians, that 
Anciently in Ire/and they were fo far from Publiſhing 
theſe Banns before Marriage, that they rejzeRed all Ma- 
trimonial Laws whatever,inſomuch that PolySamy was 
very common amongſt them until the Reign of King 
H.2. who ſent N:zcholaus his Chaplain, and! Radulphus 


Archdeacon of Landaff into Ireland, where at Caſſel 
they held a great Council under Pope Alexander; in- 


which Council Three things were ſpecially Ordain'd, 


the one concerning Baptiſm, to be In the Name of the 
Father, Son, &c. tor till then their Cuſtome was-to Dip - 


the Child, as ſoon as it was born, three times in Water, 
but if it were a Rich mans Child, then in Milk : Ano- 
ther concerning Tzthes to be duly paid to Eccleſiaſtical 


Perſons, for till then many of them ſcarce knew whe- 
ther Tithes ought to be paid or not: And the Third was - 


concerning Mayr:age, thatit ſhould be ſolemnized ure 
Eccleſiaſtico., 


The Jntroduftion: 


Eccleſiaſtzco,pleriaue enim((aies the Hittorians):Horum, 
auot uxores volebait tot habebant, There was alſo a 
Fourth thing Decreed in that Council, and that was 
concerning ſeſtaments, and diltribut.ons of the Goods 
and Chattel of perſons deceaſed, ——Chron.Jo.Bromt. 
de Temp. H. 2. = 

4dultery. Within the cognizance of the Epiſcopal or Eccleſiaſti- 


cal Juriſdiftion are alſo all matters relating to the ſin of 


Adultery; the Biſhops Juriſdiction herein is very An- 
cient, - as appears by the Laws of King Kanute, made 
above 650 years ſince, in Leg. 80. Sr quu Sponſam © 
Concubinam. femul. bhabuerit , non faciat et Presbyter 
aliquid refitudinum, gue Chriſtiano fieri debent priuſe 
quam peniteat,' © ita emendet ficut Epiſcopus injunget. 
Such Adultery is a kind of double Fornication, accord- 
ing to the dobwirion inthe 75h of the ſame Laws, Adul- 
dulterium eſt, f Sponſus cum vacua fornicetur, & multo 
pejus fi cum ſponſa alterius. It wasa ſtrange and moſt 
cruel puniſhment that Ph:/:p, Earl of Flanders, in the 
time of King H. 2. cauſed to be executed on Walter de 
Fontibus, taken ( as reported) in Adultery with the 
Counteſs 1ſabella: who-commanded that he ſhould be 
beaten to death with blows or ſtrokes of Keys tyed up 
in bundles ; and being dead, his Body to be hung by the 
Feet wel Pha with _ mw downwards, in a place 
repargd ior that e.there to remain ignominiouſ] 
a to the: Tl, all Spectators. Radulph.de Di. 
/ Spain it is ceto, Imag: Hiſt. The puniſhment of an Adultereſs ac- 
— oy - to the foreſaid Laws of bg Kanute was much 
7iſor bis more favourable ; tor by the-787h of thoſe Laws ſhe was 
DPaughtss, toloſe but her Noſe and her Ears, $* Mulier, vivente 
rater 011%. Marzto-ſwogfaciat Adulterium, G.manifeſtetur f&c.ipſa 
Dr. Taylor. perdas Naſum © Aures. But the Emperour Aurel:an is 
ſaid to have, puniſhed it in one of his Souldiers, for com- 
mitting it with his Hoſteſs, in a way of Cruelty little 
inferiour to that practiſed by the Jaid Earl of Flngers ; 
tor he commanded the heads of two Trees growing 
nigh together to be bowed down, the Souldiers Legs 
to be fait tied thereunto, then to be ſuddenly. let go ; 
whereby 
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whereby he was torn 1n-two parts, the one hanging on 
the one Tree, the other on the cther,' and *ſo*t6 remain 
as a terrifying Spectacle to his Army. Buc, Chron, Not- 
withſtanding what was firit abovelaid in reference to 
what Juriſdition the cognizance hereof did-'anciently 
belong in the'daies of King IK anute, viz. Thx the Offen- 
der ſhould make ſuch ſatrsfatiow as the 'Biſhis ſhould 
enjoyn ; yet it 15-.evident that after this, v/&.-in the 
Conquerors time, Fornication and Adultery were pu- 
niſhable in. the- Kings. Temporal Court, -and'the-Leets 
eſpecially. (by the name of Letherwite,.) aifd'the Fines 
.of Offenders atjefled rothe King, though now4rmeerly 
belongs to the:Church, a Preſident whereof 'we have in 
the Church of Cor:mh, which by St. Pauls Command 
procecdediagainſt the Tnceſiuons perſon ; 'but as toa 
:Rape; there'being' force and violence1n"'the caſe, the 
Femporal' Court and -Conmmon Law *Cwere'*there no 
Statute in the-caſe )) hath the'beſt Right to the trial and 
puniſhment thereof... By...the Congueror's Eaws the pu- 
niſhment of Adultery was only pecumary, Leg.14. Quz 
.Deſponſatam alteri wvitiaverit, foryfaciat Weram ſuam 
Domino #0."  Yetinſome caſes itiwas Capital, zccord- 
.ing to the daid Congnerors Laws,' #&in'Leg! 37; $1 Pa- 
ter deprehenderit filiam in Adulterio in domo ſua, ſeu 
in domo generti (ut, bene licebit et Oure (lege forſan Oc- 
cire, Occidere) Adulterum. Lambert. Ye Praſen Angl. 
Legibus. | Ni £5, 01 IRE 

---Foraſmuch as Baſtard and'matters' of Baſtardy are 
, within the cognizance of the. Eccleſiaſtical Juriſdiction, 
ſome notice 1s taken thereof in the nexr/-place of this 
-Abridgment. By. Baſtard we commonly underſtand 
prolem ex illictto concublty procreatam.-. Fhe moſt Fa- 


mous ofthis kind that wemeet with in-Hiſtory,, and- 


that concerns us, was Willzam the Conqueror, of' whom 
SJrmeon Monachus Dunetmenſis in his Hiſtory ſays, That 
An. 1035. Ob1it Robertus Dux Normandorum, cut ſuc- 
ceſſit Willielmus Baftard fil:us ejus in puerili tate. 
Of whom alſo Radulphus d- Diceto in (us Abbrevia- 
tionibus Chronicorum on th: year 1036; ſays That 


Ob1it 


Wera h.e.preti- 
um Nativitatis 
hominis, 


Baſt avis, 
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Obie ROBERTUS Dax NORMANNIEXA 
FtraterTertiRICHARDI,46JEROSOLYMIS 
rediens, apud NICEAM Crunmatem.- - Cnt fucceſjut 
WILLIELMUS BASTARD flwns ens in pue- 
rili etate,qui ANGLIAM poſtea conguiſtuit ; pater 
WILLIELE MI Regs RUFI, GHE NRICL 
It is frequent\in Hiſtory to find W2//;am the Congueror 
Sirnam'd the Baftard ; nor did_bimſelf in the leaſt dif- 
dain to ſtyle himſelt by that Addition ; for in his Epiſtle 
to Alanus Earl of Britannia Minor, we find him thus 
ſtyling himſelf, Ego Willielmns cognonzeento Baftarans. 
And no woader( ſays the Glofſographer on the ſaid Hiſto- 
rians)when the Title or Name of Baſtard in thoſe days 
was uſed by ſome as a mark of Honour; the which he is 
the rather induced to believe, torthat(vocs derrvationern 
K1iliatam ampletFens) ſcil. a beſtxarrd, that is; optimia 
indotes ſfoe uatura, there is no'cauſe of being aſhamed 
thereof: Tllegiiimo enim'(ſays he) iS furtivo concubitt 
procreati, antmo plerunque junt alacrs © etato, mgento 
ſagaci, & jidicio exatto : hanc ( inquam ) voct origi- 
nationem potius probarem, cum mceters mlla fit glc- 
riandi cauſa. By the Canon Law a Ba#tard is prohi- 
bited from taking Orders, as alſo from having an Ecele- 
ſiaſtical Benekce. c. 1. & pey tot. De filrs Presbyt, The 
ſaid Prohibition is grounded by that Law on Dent. 23. 
Non ingredietur Manzer, hoceſt, de Scorto Natus, in 
Fecleſiom Domint uſque ad decimam generationem. Yet 
the Pope doth uſually diſpence with that Canon, fpe- 
cially where ſuch Illegitimates live commendably, and 
follow not the, vicious praQtice of = $3 In ills 
uz paterna Vitia non [equuntur, ut ſuſfragari viy- 
—_ gue inducent Rs Pontehrem ad Diſpeiſen. 
dum, fi morum honeitas eos Commendabiles reddat. 
c. Presbyterorum 56. Deſtin. And leſt ſuch ſhould 
conceive themſelves cauſleſly injured by that Prohibi- 
tion, the Canoniſts aſſign three Reaſons for it.; the one 
is the Dignity of the Clergy and the Sacraments, which 
ought not to be committed to Inftamousperſons : Ano- 
ther is in deteſtation of their Parents Crime, which 
cOm- 
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commonly extends alſo to their Children : The third is 


the Parents Incontinency, and becauſe the Children dor 


for the moſt part inherit their Parents Vices. ----cap. S; 
ens Angelorum. 56. Diſtin. Yet a Modern Hiſtorian 
peaking of Pope Leo the Seventh, Ar. 935. ſays (out 

of Luitprandus) that Bozon Biſhop of Placentia,Theo. 

bald of Miſlain,and another great Prelate, were all the 

Baſtards of Hugo King of Italy by his three Queens Be- 

Sola, Roſa, and Stephana, whom he termed Venus, 

Juno, and Semalo. vid.Prideaux's Compend. Introdut?.of 

Hiſt. p. 106. Edit. 5. 

Next follows the matter of D:vorce, which is the 
ſeparation of Married perſons by force of the Sentence 
of an Eccleſiaſtical Judge qualified to pronounce the 
ſame. Adultery in either party is the common, though 
not the only cauſe of Divorce. Some there are ( it 
ſeems) of great Reputation in the Church ( for this is 
Ougſtio tam _ quam Furs ) who poſitively con- 
demn it as unlawful for a Man or Woman to live with 
their Husband or Wife reſpedtively.if either of them be 
notoriouſly guilt of Adultery. Of which Opinion was 
St., Hierom, ſaying, That a man is Sub maled:itFione /+ 
Aaulteram retineat. And St. Chryſoſtome, Fatuus 
iniquus,qui retinet Meretricem ; Patronus enim Turpie 
tudinss eſt, qui celat Crimen uxoru. So that it was 
none of Cato's wiſdom,nor any great piece of kindneſs 
done his Friend Hortenſezs,to lend him his wife Martza, 
whoſe Chaſtity deſerv'd a better requital. Jocrates al- 
ſo is reported to be as kind-hearted in this matter, as 
ever Cato was ; and they are both ſaid to lend their 
Wives as freely as a man lends an Utenfil : As theſe 
Wiſe men were beyond the reach of a D:vorce, ſo they 
were more ſerious than to bluſh at Cornutiſm, the com- 
mon Fate of ſuch Philoſophers. St. Ba/ was of Opi- 
nion, That it was lawfal fora Woman ſtill to cohabit 
with an adulterous Husband ; to which purpoſe he made 
a Canon, and commanded it to be done in his Church, 
as appears in his Epiſtle to Amphilochins,r Can.g.t9 21. 
This alſo was the Sentence of St. Auſtin to Pollentins, 

; [ and 


Divorce. 


In Matth. 19. 
Cauſ. 32. 4. I. 


c, Sicut. _ 
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and in his Book de Adulterins Conjugit.David recerved 

his wife Michal, who had l:ved with another man. 

St. Baſil it ſeems, though he be of opinion that the 

Vid. Dr. Tzlor Woman ſhould (till live with the Adulterous Husband, 

_ of = et does not think it fir, that the man ſhould be fo ob- 

TY iged as to his Adulterous Wife. The Council of Elibe- 
rs refuſed to give the Sacrament to a Clergy-man, that 
did not inſtantly expel from his houſe his Wife whom he 
knew to commit Adultery : And by the Council of Neo- 
Ceſarea he was to be depoſed from his Dignity in the 
ſame caſe. In the Council of Trext there was a Canon 
made, having an Azathema added to it, which eon- 
demned thoſe that fay, That the Bond of Marriage « 

"rene. Goncil. difſolved by Adultery, and that either of the parties 

kib.8. 1553 may contratt another Matrimony whilſt the other 
liveth : And by the Fifth ——— of that Coun- 
cil, 22 Fuly 1563. were condemned Drvorces allowed 
in Juſtznean's Code : which Anathematiſm was added 
at the inſtance of the Cardinal of Lorain, to oppoſe 
the Opinion of the Calviniſts., In the ſame Council 

Father Sets, upon the Article of Divorce, it was ſaid by one of the 
Fathers there, that the Matrimonial Conjun@ion was 
diſtinguiſh'd into Three parts ; the Bond, the Cohabi- 
tation,and the Carnal Copulation : inferring, that there 
were as many Separations alſo : and that the Eeccleſiaſti- 
cal Prelate had power to ſeparate the Married, or to 

Coneil, Trex. ive them a Divorce in reſpeA of the Two latter, the 

lib. 7. atrimonial. Bond ſtill ſtanding ſure, ſo that neither 
can marry again. Yet the Goſpel admits but of one 
cauſe of Divoree, viz. Fornication, which ſhould ſeem 
to be underſtood de Vinculo, becauſe Divorce in the 
other reſpets may have many Cauſes. 

Deſamatien, Of all Perſonal Actions within the Eccleſiaſtical Cog- 
nizance, that of Defamation ſeems. to be of the ten« 
dereſt concern, if thatbe obſerved which So/omon ſays, 

P;oy.22-1» That a Good Name # to be choſen before great Riches ; 

where by Name, nothing-can be underſtood other than 

a mans Credit, Fame, and Reputation in the World : So 

that. the Inference is clear, a Defamer # the worſt of 


Thieves, 


A I. 
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Thieves, the Sacrilegions ones excepted; yet were it 
not for the ſweetneſs of Revenge, and the encourage- 
ment of the Law, ſuch Actions might be better ſpar'd 
than what it coſts to maintain them; and ſuch ill- 
ſcented Suits do favour worſe being kept alive in a Tri- 
bunal, than they would by being buried in Oblivion, 
ſpecially if the Defamedconſidered, that to forget In- 
juries is the beſt uſe we can make of a bad Memory. 
This Defamation is not properly that, which we call 
Detrattio, for Detrattio in its proper ſignification is 
aliens fame occulta & injuſta violatio ; but Defama- 
tion, though it be an #njuſt, yet it is not an occult vio- 
lation of another mans Fame or Reputation ; they have 
indeed both the ſame end,but they do not both take the 
ſame way to that end : they both aim and deſign the 
extinguiſhing or diminiſhing the Credit and Repute 
which one man hath in the mind and good opinion of 
another ; but the one doth it more openly and publickly, 
at leaſt not in ſo clandeſtine way as the other. This 
Defamatio is of near affinity to that which we call 
Contumelia, which is an unlawful violation of a perſons 
Honour and Reputation by undecent and Falſe Speeches, 
Geſtures, or Actions, on purpoſe to diſgrace him : 
only in this alſo they differ, that Defamatio may be of 
one man to another in the abſence of the Defamead'; but 
Contumelia is not but to the party preſent, vel abſent: 
tanquam preſenti, that is, in the preſence of ſuch as 
have a relative repreſentation of the perſon Contume- 
liouſly ſo reproached. . ago Adctons of Defama- 
tion there are two Queſtions raiſed, rather by the Ca- 


ſuiſts than Canoniſts ; the one, Whether the Heirs of the 


Defamer be obliged to make reſtitution of Dammage 
to the Defamed, in caſe the Defamer died before ſatiſ- 
faction made ? the other, Whether ſatisfaQtion for the 
dammage done by Defam:tion, be to be made to the 
Heirs of the Defamed, in caſe he died before ſuch dam- 
mages were recovered by him ? Although both theſe 
Queſtions are anſwered in the Negative by that known 
Kule in Law, A&io perſonals moritur cum + 
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Sacriledge. 


An. 694. 


'eg. C. C.Cant 


the Reaſon being, becauſe the Obligation ariſing thence 
is meerly Perſonal, £9 yon eſt ad alzquid dandum, ſed ad 
aliquid agendum ; yet Navar. Adrian. and others, 
who hold the contrary, will not be ſo anſwered ; tor 
though they agree the Rule of Law, yet they deny the 
foreſaid reaſon of that Rule to hold in rhis caſe, for ( [ay 
they)the obligation in this caſe 15 not purely and meerly 
Perſonal, as 15 commonly ſuppoſed, but dotii quodam- 
modo affet the Eſtate of the Defamer, whether alive or 
dead : He gives an Inſtance, Aman ſets by Neighbours 
Houſe on fire, and dies; hu Heirs ſhall make good the 
dammage done by that fire: A mans Good Name and 
Reputation « far more precious than his habitation : he 
that conſumes that Good Name and Credit without cauſe, 
ſhall refund the dammage out of hu Eitate, and death it 
ſelf ( before ſatiufaftion made ) ſhall not excuſe his 
Heirs. vid. Navarr.c.18, nu.45. © Adrian quodlibet 11, 
So likewiſe as to the other Queſtion, trum defuntfo 
fit Fama reſtituenda? there are who hold it in the Aﬀr- 
mative, Quia Fama eſt bouum, quod homo etiam poſt 
mortem cenſetur poſſidere. But when all is ſaid ( for 
ſome will ſuperaboud in their own Judgments) the ſaid 
Rule of Law muſt ſtand void of all Exc-ptions, and 
hold good and applicable to the Premiſes, That Ao 
Perſonals meritur cum perſona. 

Among all thoſe horrid Offences whereby the Church 
is or can be violated, that of Szcri/edge ſeems to look 
with the blackeſt face ; which, though as a Felonious 
at, may fall under a Temporal cognizance, - yet the 
Canon Law concludes it as a thing 1n its own nature 
properly ſubjefted to the determination of the Ecclefj- 
aſlical Juriſdition. It is naw nigha Thouſand years 
ſince IWiithred King of Kent conven'd a Synod, wherein 
Brithwald Archbiſhop and Primate of all Britain was 
Preſident : In which Synod it was fo long ſince declared 


Fx MSin Col- 1n theſe words, viz. Horrendum eft heminibus Deum 


- VIVUM expoliare, tunicamque ens © hereditatem ſcin- 


Clrons%-1197* Jeye. By theLaws of Alured King of the Weſt-Saxons, 


Leg. 7. the Sacrilegious perſon was to loſe that hand 
where- 


- 
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wherewith he did the Fact, $7 quz in Ecclefir furetur 
aliguid, amputetur manus de qua furatns eſt. Inthe 
time of Queen E/:zabeth there were a Sacrilegious kind 
of Church-Plunderers,who under pretence of aboliſhing 
Superſtition, demoliſhed ancient Fombs, raz'd the Epi- 
taphs and Coat-Armours of moſt Noble Families, and 
other Monuments of venerable Antiquity,took the Bells 
out of Churches, and uncovered the Roofs of Churches 
by piucking off the Lead ; but theſe Birds of Prey had 
their wings ſoon clip'd by the faid Queens: Proclamati- 
on, which was effeCtually put in Execution for the re- 
ſtraint of ſuch Sacriſegious Rapines: King Guthred, 
who by St. Cuthberi's Command was in Childhood ta- 
ken out of a Servile eſtate and made King of Northum- 
berland about the year 890. made ſuch an Edict againſt 
the Sacrilegious perſons as thunder'd them all into Hell, 
Grawviſſing maledittions Anathemate percuſſit, ut cum 
Juda Proditore Domini, diamnations ſententia feriqn- 
tur. Simeo. Hiſt. de Dunelm. Eccl. Nor are Korah and 
his Confederates the only perſons whom the Earth in- 
terr'd alive for their Rebeilion againſt the Sacerdotal 
Function ; for ( if you will credit Tradition ) the like 
hath ſince happened in the caſe of Szcri/ezge to. the 
Scotch Army, which in the ſaid Guthred's time had no 
ſooner (according to their Modern Practice) fleec'd the 
Church of Zindsfarne nigh Tweed,to tunick their Loxg- 
ſhanks, but the Earth greedily opened her mouth, and 
devour'd theſe Devourers, at that very inſtant when 
they were all ready to engage 1n a Battel'with the ſaid 
King of Northumberland, dift. Sim. ibid, But not to 
rake up Antiquity for diſcovery of what Legends and 
Romances lie under the Aſhes thereof ; this is as well 
True as Chronicled, That King William Rufus was 
Gaſu fortuito;non voluntarie,darted to death inſtead of a 
Stag by a certain Franck, one Walter Tyrell, in the ſame 
place, which his Father the Conqueror had Sacrilegroully 
diſeccleſiated for more than 3o Miles, to Foreſt it into 
Speluncas latronum & liftva ferarum. This was 2 
real Sacriledge in a Victorious Monarch, which added. 
| little 
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little to the Credit of his Congueſts ; but that in Pope 
Boniface the Seventh ( it Hiſtorians donot bely him ) 
was _ Sacritedge, who when he underſtood 
that the Roman Citizens conſpired againſt him, took 
with him all the Jewels of the Church of St. Peter and 
{led to Conſtantinople, where he converted the ſame in- 
ro money tor the proper uſe of his SacriJeg:ons Holi- 
nels. 

Another grols offence, and little inferiour to the for- 
mer, within the cognizance of the Church, is S:zmony, 
or that Art Magick whereby Parſons, ſcarce worth the 
name of Perſons, as the Devil did into our Natural Mo- 
ther inſenſibly, ſo they Serpentine themſelves into our 
Spiritual Mother, the Church viſible, inviſibly. Hilde- 
brand, or by an alias Pope Gregory the Seventh, Con- 
ven'd a Synod General againſt Church-purchaſers and 
buyers of Eccleſiaſtical Livings, and againſt ſuch Bj- 
ſhops as from the hands of Kings or Emperors receive 
the inveſture of their Biſhopricks per traditionem An- 
nuli © Baculi ; he ſaid, That Oailqui Epiſcopatum 
mercatur, contra SJpiritum Santtum, qui donum Dei 
dicitur, factt. Helikewiſe made a Decree in the year 
1074. That not only the Bayer and Seller of any Eccle- 
ſiaſtical Office , but whoever alſo that is conſenting 
thereunto, ſhall be damned with $:»0 Magnus. Simeon 
Dunelm. Hzſf.de Geſt. Reg. Angl.. It is unavoidable, for 
the Pope, who hath the Keys of Hell by his girdle, hath 
ſo Decreed it. But Pope Ge/aſzus was in this matter 
better natur'd by far, for he left ſome place for Repen- 
tance, and proceeded not an inch beyond a Reverſable 
Anathema ; Si gquw vendiderit, aut emerit vel per ſe, 
vel per alum, Epiſcopatum, Abbattam, Deconatum, 
Archidiaconatum, Presbyteratum , oh , 
Prebendam, Altaria, vel gquelibet Eccleſiaftica 
Beneficia, Promotiones, Ordinationes, Conſecrationes, 
Dedicationes Eccleſiarum, Clericalem tonſuram, Sedes 
in choro, aut quelibet Eccleſraſtica Officia, 9 wen- 
dens © emens Dignitatu © Officit ſui ac Beneficiz 
periculo ſubjaceat. Quod miſireſipuerit, Anathemath 
mucrone 
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mucrone perfoſſus, ab Eccleſia Dei quam leſit, mods 
omnibus abſcidatur. The like was Ordain'd by a Coun- 
cil of 300 Biſhops Conven'd at Rowe, Pope Calixtys 
the Second beingPreſident,viz.Ordinar:i quemquam per 
pecuntam in Eccleſia Deivel promovert auttoritate Se- 
du Apoſtolice modus omnibus prohibemus. Oi quis vevo 
in Eccleſiz Ordinationem vel Promotionem taliter ad- 
quiſierit, acquiſita careat prorſus drignitate.dif?. Simeo. 
ubi ſupra. The ſame in terminis you have Ordain'd 
at a Synod Conven'd at Weſtminſter An. 1 126. in the 
Reign of King Henry the Firſt, Honor:# the Second de- 
ing then Pope, viz. Santforum Patrum veſtigits inhe- 
rentes,quenquam in Eccleſia per pecuniam ovainars ate 
Horitate Apoftolica prohibemus.----161d. And at another 
Council Conven'd at Weſtminſter in the year x 175. un- 
der the jou, of King H. 2. it was Ordain'd, that all 
Simoniacal Patrons ſhould be deprived of their Righeof 
Preſentation for ever ; Nulli liceat Eccleſiam nomine do- 
talitii ad aliquem transferre, vel pro Preſentatione 
alicujus perſons pecuniam vel aliquod emolumenturm, 


patto interventente, recipere. Quod ſi quis feeerit, 


in jure vel convittus vel Confeſſus fuerit, ipſum tam 
Regia quam noſtya frets aufforitate Patvecinio ejuſ- 
dem Eccleſie in perpetuum — Statuimus. Can. $ 
vid.Chron.Gervaſ.de Temp. H.z. Itis Reported of the- 
Emperour Henry, Son of Conradus, that in his youth 
he accepted of a Silver Pipe from a certain Clerk on 
this Promiſe and Agreement, That when he ſhould be 
made Emperour he ſhould beſtow a Biſhoprick on the 
ſaid Clerk, the which he after did accordingly when he- 
became Emperour ; but not long after the Emperour- 
being ſurpriz'd with Sickneſs, and Tis Diſeaſe increaſing 
he lay ſenſleſs and ſpeechleſs for three daies, and ſoraps 
as it were out of the Body, that he lay as one dead, t 
Biſhops appointed a Three days Faſt for the Emperours: 
Recovery, which having obtain'd,he doth immediately 
by a Decree of the Council degrade the Biſhop whom he 
had S:moniacally ſo made for a Silver Pipe; for it was- 
confeſſed by all that heard hereof, That he Co 
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the Devilsduring the ſpace of all thoſe Three daies 
wherein he lay as dead, thoſe Devils all that while dart- 
ing fiery Flames through a Pipe into his mouth, where- 
by his whole body became but as one Firebrand, in 
compariſon whereof our Material Fire here on Earth 
was but as congeled [ce to it, ©c. As you like this, ſo 
you may have more out of the ſame Infallible Author, 
Viz. Jo. Bromton. in Chronico ſuo. At a Council Af- 
'ſembled at Mantua by the Emperour Henry the Fourth 
in the year 1066. by the Third Canon of that Council 
it was Ordain'd, That whoſoever was admitted to a 
Church ors willingly and wittingly by a Simoniack 
perſon, ſhould be removed from hs Order : And by the 
Sixth Canon of the ſame Council it was likewiſe Or- 
dain'd, That no Eccleſeaſiical Office or Benefice ſhould 
be ſold for Money, but freely given. Allo by the Se- 
venth Canon of the Council ag Rome, confiſting of 180 
Biſhops in the year 1180. under Pope Alexander the 
Third, it was Ordained, That no Reward be taken for 
admitting men to Spiritual Offices, and that no money 
be taken for Bleſſing them that are Married, or for 
Adminiſtration of any other Sacrament : For at this 
time Marriage was counted a Sucrament of the Roman 
Church. He that $:7mon:acallyenterson an Eccleſiaſti- 
cal Living, aim'd at ſomething worth money ; he can- 
not be ſuppoſed to intend principally the Miniſtry of 
Souls, who comes to that Office inſtructed only with a 
bag of Money. In Ireland there is a Cuſtome of re- 
ceiving Oblations at the Baptiſm of Infants ; but if the 
Prieſt thall retuſe to Baptize the Infant till he be ſecured 
of his Money, he is a dire S$;»en:act, for then he 
ſells the Sacrament at a price certain. ; 'Ft is Recorded 
in Hiſtory of Henr:icus Auceps, that! when-he fought 
_— the Husgarians, he made a Vow. to God, That 
it he would give him Victory, he would purge his 
Countrey of $:;#z0vy. Epiphanins. 
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The precedent Evils of Sucr:Jedge and S:mony are no 
further puniſhed than as they are reduced into a& and 
prattice ; but Hereſie, which in the method of the ſub- 
ſequent Abridgement next follows, and as within the 
Eccleſiaſtical Cognizance,is more ſpeculative, havingits 
Seat more in the Head than 'in the Hand, and conſe-. 
quently of the more pernicious quality, in regard of its 
poyſonous venom in theſe more noble parts, the Head 
and Heart : Nor is it only the poyſon of the Soul, fatal 
in whom it is; but it is alſo the plague and Leprofie of 
the Soul, dangerouſly infeQtious toothers in whom but 

very lately it was not. This Here/ſie may be defin'd to be 

a Publiſh'd Opinion, repugnant to the Principles of our 
Chriſtian Faith, obſtinately maintain'd aud peri din 
by ſuch as profeſs the Name of Chriſt ; and ſo Hereticks 
are diſtinguiſh'd from Atheiſts and Infidels, properly fo 
called, albeit in a ſenſe they have ſomewhat of both the 
other in them : He ſeems to give it an adequate defini- 
tion, that made one for it by the true interpretation of 
the Greek word, Hereſis Grece, Eleffio Latine, ei? 
ſententia humano ſenſu Elefta, Scripture Sacre contra- 
ria, palam dotta, pertinaciter aefonſa : Andhe ſeems 

to give the Heretick an apt. compariſon, who made one 
for him by the Mole, which is a Beaſt blind, with a 
black, but ſmooth outſide, lurking in holes, working un- 
der ground, and ſpoiling the bett Land. In. the black. . 
Liſt or Catalogue of Hereticks, which you meet with in 
its proper Chapter of the enſuing Abridgement, you 
will not find all thoſe Hereſies mentioned by Epiphani- 
us, contr.Hereſ. 116.2. being purpoſely omitte Gr bre- 
vities ſake, becauſe they were like abortive Births, and 
continued not long; to diſturb the Peace of the Churctp. 
Hereſies of old, as of late daies, . have ever crept into 
the Church under a double pretence ; the one, - of zeal 
to the glory of God; the other,” of a! deteſtation of 
Sith ;' the: Devil-would ceaſe to be the O14 Serpent, if 
after;ſo many thouſand; years-experience he were now 
to-learn how to wheedle. and ,deetive. the Nations. 


.It is obſervable, that whenever ,and whereſoever the 
= 


Light 
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Light of the Goſpel hath appeared in any more than 
ordinary luſtre and purity, there immediately the De- 
vil hath exerted the utmoſt of his power and policy to 
obſcure that Light, by cauſing Clouds of Error to gar 
ther in that Element where the Goſpel fo increaſed in 
purity and ſplendor; and whenever he deſfſts|from this 
raice, let him no more be ſtyled The Prince of 
Datel; whence, it $/m0s Magus were ( as ſome 
fay ) the Father of Heyeticks, you may gueſs who 
their Grandfather is; for according to the infernal ge- 
nealogy, the Farber of Lies ruſt needs be the Grand- 
father of Hereſies. | 
Bluſpbemy. In this enfuing Abridgment therefore you have one 
Chapter of Bl/aſphemy and Hereſie, as being alſo within 
the ſphear of Eeclefiaſtical Cognizance ; they are plac'd 


her-; formany-of them are Co/in-Germans, but one 

ec of a Lie removed, or rather are Brethren 

Iniquity, for they have both the ſame Father, 7z are of 

Joh. 8. 444 our Father the Devil, &c. he abode not in the Truth 
(ſays our $S2v/or of the Jews that believed not ;) ma- 
ny of whoti Blaſphemoully faid of hia, Th.ut he bad a 
Devel, and was mad : Others of them. were foretold 
of by St. Peter, That they privily ſbould bring in dam- 
2 Pet. 2. 1. & nate  Hereſies, even denying the Lord that bought 
3-16. them, Bec. wreſting the Scyiptures wnto their own de- 
fPrafton. Badrpmuay , Blaſphemare, that is, convitiss 
inceſſere, to ſpeak reproachtully and wickedly of God, 

to aſcribe'to the Creature what belongs only to. God, 

vel ab eo removere quod illi conventt, fays St. Ambroſe, 

or to preferr a Falſe god before the True God, Rev.13.r. 

This kind -of B/aſphemy  referrs chiefly to God the Fu- 

they. There is Blaſphemy likewiſe which referrs to 

God Fhe Sor? ;Auch was the Blaſphemy of the Phariſees, 

when they ſaid of Chr:ft, That he was a man glutton- 

Matth. 11. 16. 0185, and a Wine-bibber, &c. This they might probably 
ſay-out of their ignorance 'of his Perſon, and therefore 

a mach/inferiour Blaſphemy- to that againſt the 'Holy 

Ghoft, which is ever #gainſt Conſcience, :and out of 

Envy 


rageting, in-regard o6f thar affinity they have each to 
ot 
d 


Joh. 10. 20. 
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Envy and Malice. Bartolas is of opinion, That there is 
a Blaſphemy alſo which referrs to Men. Bart in 1. Item 
apud, 0d. ait Pretor. f de Injur. But this is not that 
laſphemy here intended, although that Opinion ſeems 
to be back'd with good Authority, Cor. 4.13.49 7;7.3.2. 
yet St. Auſtin, who underſtood this matter better than 
Bartol, was of another opinion, Eff autem Blaſphemia 
( fays he ) cum aliqua mala dicuntur de bonu. T[taque 
Jam vulgo Blaſphemia non accipitur, niſi mala verbs dg 
Deo dicere. De hominibus namque dubitari poteſt : 
Deus vero fine controverſia bonus eſt. D. Augult. :z# 126. 
de Morib. Manicheor. y 11. It is but a weak illuſtra- 
tion of the matter, to ſay Q9d in homines eſt Contu- 
melia, hoc in Deum eſt Blaſphemia. It may formally 
be defined tobe an Injurions and Contumelions Speech 
againſt God : It is diametrically oppoſed to Divine 
Praiſe ; and both thefe may be as well Interzal, of the 
Heart, as External, of the Mouth, for in Gods Omni- 
ſciency there is the language of the Heart, as well as of 
the Lip; and there may be Blaſphemy in the one, as 


well as of the other. By the Levitical Law the Blaſs Levir. 24. 


phemer was to be ſtoned to death. By the Ciwz/ Law 
he was likewiſe to die for it. Authen. ut non Luxurien- 
tur, in fin. But this Penalty in thoſe daies by reaſon of 
a defect of Religion and Juſtice is not inflicted, ſays 
Lucas de Penna, in L. omnes. C. de Delatorib. & Jul. 
Clarus. $. Blaſphemia, nu. 3. yet wn ,-9"9e4 of the 
higheſt rank are at this day put to death in ſome places, 
in others they are condemn'd to the Oars,in ſome places 
they are Baniſh'd, in others they have their Tongues 
cut off, or an hole bored through with an hot Iron, «z 
refert Clarus. By the Canon Law ſolemn Penance was 
anciently enjoyn'd to Lay-Blaſphemers..c. z. 4& Maled.. 
But this 1s not now in uſe. The Councilof -Lateran un- 
der Pope' Leo the Tenth, Commanded that ſuch BJaſ- 
phemers ſhould not be: abſolved 7» foro Conſciente es 
abſque gr av1 ſana penitents a, diff. Goncil. Seſſ.g. $. Ad 


aFolendum. There are ſome who would have Hereſ/te uw:7e. 


to be a kind of Bl/aſphemy ; doubtleſs there are ſome 
K 2 Here- 
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Hereſies that are very Blaſphemons ; but Hereſie in ſui 
natura is quite another thing ; for as Blaſphemy is de 
Deo male dicendo, fo Hereſie is de Fide Catholica male 
eligendo; for the word Hereſis isderived 4m 74» aigicuay, 
Eligo, whence they are underſtood as Heyetzcks, who 
departing from the true Catholick Faith of Chriſt a/zam 
fettam Eligunt. Some there are, who would have all 
Hereticks to be divided into the Major and the Mzrnoy ; 
by the Major they will have to be underſtood all thoſe 
qui nominatam hereſm predicant, ſuch of old were the 
Manicheans, Arrians, Eutychians, Samaritans , 
Ophites, Donatiſts, Priſcilhaniſts, and the like : By 
the Minor, thoſe gui hereſin innomnatam defendunt. 


Droſeus in Method. Fur. Thus the Philoſophers of 


old had their Sets alſo among them, & unuſqur/que /ibi 
aliquod genus diſcipline ac Sette proprium elegtt ; 
there were various Factions among them, which by the 
Greeks were termed Hereſzes, but by the Latins, Sets. 
Among the Anctents this word Here/ze was not ſenſed 
in that 04:zum as now with us,nor the word Sea among 
the Latins ; St. Paul himſelf ſpeaks of it in one place 
as in a ſenſe almoſt indifferent, Act#.26 5. Notwithitand- 
ing it is well known, that the Holy Scripture generally 
underſtands and ſpeaks of it zn pe /ſſimam partem ; ſo in 
Tit.3.10. A manthat & an Reretick after the firit ind 
ſeco»d Admonition rejef : And in 1 Cor. 11. 19. There 
muff be Herelies among you, that they which are ap- 
proved, may be made manifeſt: Andin Gal. 5.20, He- 
refies are numbred among the works of the Fleſh : And 
in 2 Pet. 2. 1. they are called Damnable Herefies. By 
the C:v1i/ Law an Heyetich can neither make a Teſta- 
ment, nor receive any benefit by a Teſtament, LZ:fin.C. 
ae Heretics., Andif you will belicve Thomas Aquinas 
( asin this you very ſafely may ) all Heretrcks by rob- 
bing the Holy Scriptures of the Trath go eſtabliſh their 
rnicious Lies, are guilty of a kind of Sacr:ledge; and 
y Fathering ſuch Lies on God, tacitly of Blaſphemy. 
Aquin. ar. 2. 
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In the One and fortieth Chapter of the eniuing Trea- Co:zci!s. 

tiſe you have a brief Catalogue of the Councils accord- 

ing to our computation, here you have them more ſuc- 

cinAly according to the Rom:2u account : . Sebaſtus, a 

Judge in Theſſzlon:ca, in the time of Conſtantinus Her- 

menopulus ſays, That ſome of the Eccleſiaſtical Canons 

were of the Holy Apoſtles, others of the Seven Oecume- 
vicatCouncils, others of particular Synods, and others 

of certain * Fathers of the Ghurch; to ſay nothing of * If ty cyr2a;n 
the Papal Decretals ordered to be compiled by Pope F#""s of the 
Gregory the 91h. The Firſt Oecumenical Council was mor 
Conven'd at Nice under Conſtantive the Great, again{t Popes , objerve 
Arius, who held the Son of God to be a meer Creature : _ B. Taylor 
This Council conſiſted of 318 Biſhops, by whom Ars trifing Conſe : 
was Anathematiz'd, and his Hereiie condemned. The ran (lays 
Second was atConſtantinople under Theodeſtus the Great, pay 7b 
againſt the Preumtomachiſts, who denied the Divinity Law was ts 
of the Holy Ghoſt: This Council conſiſted of 150 Bt- ® CP and 
ſhops, by whom theſe Hereticks tog<ther with their cp mom 
damaable hereſie, was accurſed. The Third was at der the 14ira, 
Epheſus under Theodoſius the Leſs, againſt Neſtorius  vilbypaag Gra- 
and Celet11us, whoheld that Chriſt was only Man : At cone Low, * 
this Conncil were 200 Biſhops,by whom theſe Hereticks 752 $1.74. 
were likewiſe cenſured as the former. . The Foxrth was ane - gs 
at Chalcedon under Mirciams, againſt Drioſcorus and unduly Blifieg 
Eutyckes, who held that the Two natures of the Word, - r:ſt were 
12. of Cod and Man,were after the Union reduced into gontfac. 8. 
one Nature; for which they were Anathematiz*d by Clement s, 
630 Biſhops there Convened. The F:71h was at Con- = __ 
ftaminople under Fuſtinianus the. Firſt, where 160 Bi- Gas 6 
ſhops were preſent, who confirmed the Decrees of the 7 inc. 
Fourth Synod, and condemned Or:gen and all other Ay ie 
Hereticks The S7xth was alſo at ( ou/iurtinople under ence. lib.3. C-4. 
Conſtantinus Barbatus, where were Aflſembled 170 Bi- 2% 4 fol- 647. 
ſhops, who pronounced theSentence of Anathema againſt 
all thoſe quz unam in Chriſto voluntatem © tmam azends 
vimtraidehimnt. The 79h was at Nice under Conf. antine 
and his Mother Ireze,where 367 Biſhops were ailemtled 
againſt the Adverſariesof T;ages, whom they ſubjedted 
[405 
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to their Anathema, (2) Of Particular Synods, one was 


held in the Temple of the Apoſtles in Conſtantanople un- 
der the Patriarch Phot:us, which was called the F;r# 
and Second: Another under Leo and Conf?antine in the 
moſt Famous Temple Sant7s Det Sapientie, or Sante 
Sophie, which confirmed the Seventh Synod : Another 
at Ancyra, more ancient than the firſt Univerial Synod : 
Another at Ce/area, more ancient than that at Aucyra : 
Another at Gangra, after the Nzcene, againſt Euſtuchi- 
4s, who deſpiſed Marriage, and taught things not con- 
ſonant to Eccleſiaſtical Tradition : Another at Antioch a 
City in Syrza, wherein truth were two Synods,the one 
under Aurel:anus againſt Paulus Samoſatenus, who 
ſaid that Chr:ſt was meer Man; the other under Con- 
intius Son to Conſtantine the Great : Another at Lao- 
dicea, ſcituate in Phrygia Pacatiana : Another at Sar- 
dica, that when Conflantins embraced the foreſaid Sect, 
his Brother Conſtans, Emperour of Old Rome, by his 
Letters threatning him with a War, it he would not de- 
iſt from perverting the Church ; his Anſwer was, That 
he ſought no other Dottrine, than what was moſt agree- 
able to the Catholick Faith ; whereupon by their and 
the Biſhop of Romes appointment 341 Biſhops wereCon- 
ven'd in a Synod, which having eſtabliſhed the power 
and authority of the Ncene Synod,did conſtitute divers 
Canons for the Church: another at Carihage under Theo- 
doſius, where 217 Biſhops were allembled, and with 
them the Popes Vicegerents; this Carthage was part of 
Charchedon, and that a Province of Africa. (3) The 
Canons of the Fathers are taken ( according to the Ro- 
man computation out of the Epiſtles partly of D:ony/ens 
Alexanarinus,partly of Peirus Alexandrinus,partly of 
the Wonder-working Gregor:us : partly allo out of the 
Epiſtles of B2=:/or Ba/ltus the Great:partly out of the 
Fpiſtle of Gregory or Gregorius Nyſſenus to the B.of Me- 
11a: partly cut of the Reſponſes of Tzmotheus Alexai:- 
drinus: partly out of the Reſponſes of the Conſt.intinopo- 
11tan Synod to certain Monks, N:chotzus the Patriarch 
bang Preſident ; partly out of the Epiſtles of Cyrz/ or 
Cyrillus : 


UN 
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Patriarch. (4)The Canons of the Holy Apoſtles(a book 
falily aſcribed to the Apoſtles )are in number 8g. accord- 
ing to a modeſt Compuration, it you have any Faith to 
ſpare, at leait enough to believe the Church of Rome, in 
that as in other Points, infallible. But the Canons n- 
deed of the Apoſtles, which are of Order and External 
Government, do oblige ( as Dr. Taylor ſays) the Conſc:- 
ence, by being accepted in ſeveral Churches not by therr 
firft Inſtitutcon; and were futed only to Times, and 
Places, and preſent Neceſſities: For ( ſays he ) he 
Apoſtol:cal Decree of Abſtaining from Blood was ob- 
ſerved by more Churches than thoſe of Syria and Cilicia, 
to which the Canon was direfted ; and the Colledge of 
Widows or Deaconeſſes,derived it ſe into the manners 
o the Weſtern Churches. And the Apoſtles in thety firft 
reaching and Converſation in Jeruſalem znft:tuted a 
ccenobitick /zfe, and had all things 1n Common with Be- 
lievers : ( indeed noman was obliged to it.) Of the 
ſame nature were their Canons, Counſels, aud Advices. 
The Canon concerning Widows, Let not a Widow be cho- 
ſen under 60 years; and yet Juſtinian ſuffered one of 40 
years old to be choſen. Novel. 123. Cc. 12,13. And the Ca- Anonym. The 
non of the Apoftles forbidding to eat things ſtrangled, Hitory of the 
4 no where obſerved in the Weſtern Churches WE Cl. pr ne 
ſtendom. In 'the beginning of the Fourth Century, 
above 130o years lince, we hind our Biſhops, Brztih Bi- 
ſhops, at the Councils of Ar/es, Nice, Szrds, and Ari- 
minum; a clear Evidence of the flouriſhing ſtate of 
Chriſtianity ſo long ſince in this Tfland. Ar Arles in 
France, conven'd touching the Donatzſts, appeared for 
the Britains, Eborius Biſhop of Tork, Reſtitutus Bi- 
ſhop of London, Adelfius Biſhop of the City called the 
Colony of London, which ſome bo {c to be Colcheſter, 
others Maldon in Eſſex ;, Sater Jos, a Prieſt both by 
Name and Office ; Arminins, a Deacon, Av. 313. At 
the Synod of Nzce in Pythinig, An.325. to fupboeld Ar- 


riantſm,were Britiſh Biſhops preſent, 2s A:hana/ius and 
Hilary Biſhop of Poif;crs affirm: 


At the Counci! of 
Sard:s 
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Sards in Thracia conven'd by Conſtant! ins and Conſlans, * 


Sons to Conſtantine the Great, the Br:tsſh Biſhops were 
likewiſe preſent, when the Arr:ans were condemn'd,and 
Athanaſius acquitted. And at the Council of Ar:minum 
in Italy the Br:tiſþ Biſhops were alſo preſent ; who (ac- 


cording to Athanaſins ) were about Ar. 360. ſummoned jo 
to divers Forein Councils in remote parts.As alſo here at | 


home in and after the SeverthCentury were diverspar- 
ticular Councils and Synods,the firſt whereof (according 


to Stapleton out of Bede ) called The firſt of the Engliſh 


Nation, was conven'd at Hertford by Theodorus Arch- 
biſhop of Canterbury,who ſucceeded Dews-dedtt in that 
See ; in this Council the Obſervation of Eater was ſet- 
tled according to the Romi/ſh Rite; yet whoſoever will 
have this Counc.l tobe ( as aforeſaid ) The firi? of the 
Engliſh Nation, muſt underſtand it the Firſt, whoſe Ca- 
nons are compleatly extant. Bede 16.4. c. 5. About the 
year 740Ethelbald King of Mercia,with Cuthbert Arch 
biſhop of Canterbury, called a Council at Cliffe in Kent ; 
the acts of which Synod were 31 Canons, among which 
it was ow alia) Ordain'd, That Prayers ſhould pub- 
lickly be made for Kings and Princes. But ſome few 
years before this, the ſaid Theodorus held a Synod or 
Council of Biſhops at Hatfield,by authority whereof he 
divided the Province of Mercia ( which Sexwolphas 
then governed alone) into five Biſhopricks, v2. to Che- 
ter, Worceſter, Lichfield,Cedema in Lindſcs,and to Dor- 
cheſter. In the year 692 a great Council was held at Be- 
canceld by Withred King of Kent, and Bertuald Arch- 
biſhop of Br#tazn,wherein many things were concluded 
in favour of the Church. About the ſame time a Coun- 
cil was held at Berghamfeed by the ſaid Withred Kin; 

of Kent ; at which Council Fiſhop Wilfrid was —_—_ 
to Tork, whence he departed for Rome,upon the endea- 
vours which Theodoras Archbiſhop of Canterbury had 
uſed, to have that Dioceſs of Tork divided. In the 
year 801 Ethelard the Archbiſhop called a Synod at 
Cliveſhoin Kent, where by power from the Pope, he r1- 
vited ( thats the word ) the Archbiſhoprick into the 
City 
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City of Canterbury. There was likewiſe.at Ce/ichyth an 

eminent Council under Wolphred, who fuctceded. Erhe- 

Lird, Archbiſhop of Canteroury. But nigh one hundred 

years before this, 9/2. about the year 709, a Synod was 

aſſembled at Alnceſter in Wcrcefter ſhire, to promote the 

building of Eveſham- Abbey. And not long after another 

Synod was called at London,to introduce the Doctrine of 

Image-Worſhip into Eng/and, now firſt beginning to 

appear in the.publick practice thereof. Alſo, above one 

hundred years before that, vis. about the year 60r. 

Auguſtine by the aid of Ethelbert King of Kent, called 

a Council ot Saxon and ' &r:iti{h Biſhops to meet in-the 

Confines of the Merctans and Wef?-Szx0ns, in the bor- 

ders of Worceſter and Herefordſhire, under an Oak ; 

thereby tacitly reproving the Idolatry of the Pagan 

Britains, who acted their Superſtitions under an Oak ; 

as. the Learned Sr.H, Spelman obſerves. In the Tenth Spelm, Concil. 

Century King Edward the Elder, 'Son of King Alfred, 

called a Synod at _—_—_— where he confirmed the 

ſame Eccleſiaſtical Conſtitutions, which King Alured had 

made before. Many Councils were Conven'd during the 

Reign of King Athelſtan, as at Exzter, Fever/ſham, 

Thunderfield, London, and at Great Lea, which laſt is 

of moſt account in regard of the: Laws therein made, 

ſpecially that concerning the payment of Tithes ;. the 

which you may peruſe in the Learned Sr. H. Spelm. Con- 

cz, p. 405. During the Reign of King Eagar, Hoe! 

Dha held a National Council for all Wales at Tyquzrn, 

which was wholly in favour of the Clergy ; this Council 

was held when Dunſtan was Archbiſhop of Canterbury, 

in whoſe time there wereTwo other Councils conven'd, 

the one at Cart/age in Cambrideſbire, the other at Calyx 

in 1:1tſbre. . After this William the Conqueror. conven'd 

a Council of his Biſhops at Wincheſter, wherein himſelf 

was perſonally preſent, with two Cardinals ſent from 

Rome ; in this Council $t;gand Archbiſhop of Canter- 

bury was depoſed, and Fs a Lombard ſubſtituted 

in his room. During the Reign of King Henrythe Firſt, 

Anſelm Archbiſhop of Canterbury ſummoned a Council 
L at 
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at Weftminſter , which Excommunicated all Married 
Prieſts, half the Clergy at that time being Married, or 
the Sons of Married Prieſts. During the Reign of King 
Stephen, Albericus Biſhop of Hof? 2, IP Pope In- © 
nocent into England, convened a Synod at Weſtminſter, 
wherein it was concluded, That no Prieſt, &c, ſhould 
have aWife or aWaman in hu houſe, on pain of being 
ſent to Hell, Alſo that their Tranſubitantiated God 
ſhould dwell but Eight dates in the Box, for fear of 
being Worm-eaten or moulded. Under the Reign of 
King Henry the Second =_ diſclaimed the Popes au- 
thority, refuſed to. pay Peter-pexce, and interdidted all 

$s to Rome ) a Synod was called at Weſtminſter, 
wherein was a great Conteſt between the two Arch- 
biſhops of Canterbury and Tork for Precedency ; Tork © 
appeals.to Rowe, the: Pope interpoſes, and to end old | 
Diviſions makes anew diſtinRion, entituling 7or4 Pri= © 
mate of England, and Cautexbury Primatg of all Eng> © 
land. Under the Reign of King Henry the Fhird a © 
Council was held at Oxford under Stephen Langton © 
Archbiſhop of Canterbury, wherein many Conſtitutions 
were made, as. againſt Exceſs of demands for Procura» | 
$1045 in Viſitations, againſt Pluralities, Non-Reſidence, - 
"hl and other abuſesof the Clergy. In the Ninth year of 
"hf King Edward the Firſt, John Peckham Archbi of 
\ Canterbury, held a Council at Lambeth with his Suf- 
fragans, foe account whereof Walſingham gives us in 
theſe wards, viz, Frater Johannes Peckham, Cantua- 
rienſis Arcbsepiſcopus, ne nihil fecifſe videretur, con- 
vocat Concilium apud Lambeth, in quo nou Evangelii 
"Hf Regni Det pradicationem -impoſuit, ſed Conſtitutiones 
Wi'l: Othonjs & Ottobonis guandam Legatorum in Anglia 
lt 11novans, jwulſit eas ab annibus ſervari,{Et'. Walſing. in ' 
Ed.1. He then made Sixteen Eccleſiaſtical Laws, which © 
are inſerted among the Provincial Conſtitutions. After 
this he ſummoned another Council of his Clergy at 
Reading, wherein he #475 mr the drawing of all 
Cauſes / concerning Advowſons to the Eccleſiaſtical 
Courts, and tocut off all Prohi4itions from the Tem- 


poral. 
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poral Courts in Perſonal Cauſes ; but upon the Kings 
expreſs Command to deſiſt from it, this Council was dif. 
ſolved. Parker de Antiq.Eccleſ. Anglic fo.205. An.1290. 
During the Reign of King Herry the Fourth, Thomas 
Aries Archbiſhop of Canterbury conven'd a Synod at: 
$. Pauls Church London, wherein the King joyned with 
them in puniſhing all — of the Religion received. 
Fohn Truſſel. de vita H.4. Under King Henry the Fifth 
an Univerfal Synod of all the Biſhops and Clergy was 
called at London, where it was determined, That the 
day of St. George, and alſo of St. DwniFar, ſhould be a 
double Feaſt in holy Church. In the ſame Kings Reign 
was a Convocation held at London, conven'd by Henyy 
Chichley Archbiſhop of Camterbury,wherein were ſevere 
Conſtitutions made againſt the Lollards. In theReign 
of King Herry the Seventh a Synod was held at London 
by John Morton Archbiſhop 'of Canterbury, to redreſs 
the Exceſs of the London Clergy in Apparel and fre- 
quenting of Taverns.We had almoſt omitted the Synod 
in England Ar.1391.under the Reign of King Richard 
the Second, Simon Sudbury then Arclibiſhop of Cantey- 
bury; in which Synod it was Ordain'd, That whoſoever 
Appealed to Rome ( befides Excommunication ) ſhould 
loſe all hs Goods,and be Impriſoned during hu Life.vid. 

Hift. of the Chureh of Great Britazn, ----p. 117.. A 
Modern and Ingenious, yet unfortunate, Author well ob= 
ſerves a Fourfold difference or'diſtination 'of Syx0ds or 
Convocations in this Realm, in reference to the ſeveral 
manners of their Meeting, and degrees of their Power. 

The F:rſt,he ſtates in point of Time before the Congueſ?. 

The Second, ſince the Congneſt, and before the Statute of 
Premunire. The Third,after that Statute, but before 

another made in the Reign of King H. 8. The Fourth, 

after the 25th of the ſaid King. (1) Before the Congueſt 
the Popes power prevailed not over the Kings of Eng- 
l21d,whowere then ever preſentPeyſonally or Virtual) 

it all Councils, wherein matters both of Charch and State 


were debated and concluded, F Communi Conſenſi tam 
. . - . T Spelm. An. 
Cleri quam Populi, Epiſcoporum,Prccerum,Comitum,nec 50s. pag, 112, 
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non omnium Sapientum, Seniorum populorumque totins 
Regni. (2) After the Congueſt, but betore the Statute of 
Premunire, the Archbiſhops uſed upon all emergent 
Caſes,totries quoties,at their own diſcretions to allemble 
theClergy of their reipeiveProvinces, where they plea- 
ſed, continuing and difſolving them at their pleaſure ; 
which they then did without any leave from the Kzng ; 
whoſe Canons & Conſtitutions (without any further Ra- 
tification ) were in that Age obligatory to all ſubjected 
to their Juriſdiftion.Such (it ſeems) were all the Syxods 
from Lanfranck to Tho. Arundel, Archbiſhop of Canter- 
bury,in which Aruxzdels time the Statute of Prammnire 
was Enacted. (3) After which Statute(which much re- 
ſtrained the Papal power, and ſubjeQed it to the Laws 
of the Land) the Archbiſhops called no more Convoca- 
tions by their ſole and abſolute Command, but at the 
pleaſure of the King, by whoſe Wr:t and Precept only 
they were now and henceforthSummoned.Of this Third 
ſort of Convocations, were all thoſe kept by and from 
Thomas. Arundel unto Thomas Cranmer,or trom the 161th 
of R.2.unto-the 25th of King H.8. Theſe Convocations 
alſo did make Canons (as in Lindwoods Conſtitutions ) 
which were Obligatory,although confirmed by no other 
Authority than what was meerly Jyzodzcal. (4) The 
laſt ſort of Convocations,fince the ſaid Statute, called the 
25th of King H. 8, That none of the Clergy fhould pre- 
ſume to attempt, alledge, claim, or put in ure, any Conſt i- 
tutions, or Ordinances Provincial,or Synodals, or any 
other Canons, Conſtitutions, or Ordinances Provincial 
( by whatſoever Name or Names they. may be called) in 
their Convocation in time coming, (which alw.tes ſhall 
be aſſembled by the Kings Writ) unleſs the ſame Clergy 
may have the Kings moſt Royal aſſent and Licenſe to 
make,promiſe and execute ſuch Canons,Conſtitutions and 
Ordinances Provincial, or Synodical, upon pain of eve- 
ry one of the ſaid Clergy dozng the contrary to thu At, 
and thereof pats ph luffoy Impriſonument, and mas» 
ting Fine at the Kings will. Since this year,from Arch- 
biſhop Crarmer to this day,all Convocations are to _ 
the 
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the Kings leave to debate on matters of Religion ; and 
their Canons (beſides his Royal atlent) an Act of Parlia- 
ment for their Confirmation. And as to the General 
Councils, there are not any of them of uſe in Erglans, 
except the firſt Four General Councils, which are eſta- 
bliſhed into a Law by King and Parliament. 

The Learned Biſhop Pr:deaux in his Synopſes of Coun- 
cils gives us the definition of Synoaographre, and ſays, It 
is ſuch a Methodical Syzop/cs of Councils and other Eccle- 
ſiaſltical Meetings,as whereby threre may be a clear dil- 
covery to him that doubts, how any Caſe may be enquired 
after,and what may be determined concerning the ſame. 
And then immediately after gives us the definition of a 
Council, which he calls a Free PublickEccleſiaſtical Meet- 
ing,eſpectally of Biſhops,as alſo of other Doctors lawful- 
ly deputed by divers Churches,tor the examining of Ec- 
cleſiaſtical Cauſes,according to the Scriptures, and thoſe 
according to the power given by Common Suffrages, 
without tavour of Parties to be determined, in matters 
of Faith by Canons,in caſes of Practice by Preſidents, in 
matters of Diſcipline by Decrees and Conſtitutions. Of 
theſe Councils he obſerves ſome to, have been Fudaical, 
others Apoſtolical,others Oecumenical, ſome Controver- 
ted,others RejefZed, and ſome National, to all which he 
likewiſe adds —_ (1) Under the Title of J- 
daical Councils he comprehends the more ſolemn Meect- 
ings about extraordinary affairs for the Confirming, Re- 
moving, or Reforming any thing,as the matter required. 
Such he obſerves to have been at $:chem under Joſuah 
and Eleazer, Joſh. 24. At Jeruſalem, the firſt under 
David,Gad and Nathas being his Aſſiſtants, r Chro. 1}. 
At Carmelita under Ahab and Elias, 1 King.18. At Je- 
ruſalem, the Second under Hezekzah, 2. Cro.2.9. At Je- 
ruſaiem,the Third under Joſiah and Hilkiah,z King.z 3. 
2 Ghyo, 34. At Jeruſalem, the Fourth under Z orobabe! 
and Ezra, and the Chief of the Jews, that return'd 
from the Captivity of Baby/on. And laſtly, that which 
is called the Synod of the Wiſe under John Hircas 
as. Genebraud. Chron. 1.2, p.197. (2) The Apoſtolical 
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Councils he obſerves to have been, tor the ſubſtituting of 
Matthias in the place of Judas, Atf.1. For the Election 
of Seven Deacons, A. 6. For not preſſing the Cere- 
monial Law, Af#.15.11. For the toleration ot ſome Le- 
gal Ceremonies for a time , to gain the Weak by ſuch 
condeſcenſion, Matth.21.18. For compoſing the Apoſtles 
Creed. For obtruding to the Church 85 Canons under 
the notion of the Apoltles authority, concerning which 
there are many Controverſes. Laſtly,tor the Meeting at 
Antioch, where among Nine Eanons, the Eighth com- 
manded Images of Chr: to be ſubſtituted in the room of 
Heatheniſh Idols ; the other ptonus Canons being deſti- 
tute of the Synods authority. vid. Bn. Tom.1. p.1g. & 
Longum. þ.147. (3) Of Oecumenical or General Coun- 
cils, ſome were Greek or Eaſtern, others were Zatimor 
Weſtern. The more Famous of the Oecurnenical Greek 
Councils were, the N:cene, the firſt of Conftantinople, 
the firſt of Epheſus, the firſt of Chalcedon. Of Conſftan- 
tinople, the ſecond of ConiZantinople, the third. The 
- Ncene the ſecond. The more Famous of the Oecume- 
nical Latin Councils were at Ariminum : the Latev an : 
at Lions : at Vienna: the Florentine : the Lateran the 
fifth ; and laſtly at Trent, (4) Of Controverted Coun- 
cils (if that diitintion be admiſlable, according to the 
Claſhs thereof digeſted by Belarmine)the Computation 
is at Conſtantinople the Garth : at dards : at Smyrna : 
at Quzniſext : at Francfort : at Conſtance ; and at Baſil. 
(5.) Of Rejefted Councils (whereby are intended ſuch 
as either determine Heretical Opinions,or raiſe Schiſms) 
the Computation is at Antioch : at Milan : at Seleucia: 
at Epheſas the ſecond : at Conſtantinople : at Piſa the 
firſt ; and at Pſa the ſecond. (6) Of National Synods, 
which comprehend the Provincials of every Metropolis 
tan or Dioceſan Biſhop, the diſtribution is into Iralan, 
Spaniſh, French, German, Eaftern, African, Britain. 
(7) To theſe may be added Eccleſiaſtical Conferences, 
which were only certain Meetings of ſome Divines, 
wherein nothing could be Canonzcally determined, and 
therefore needlels to be here particularly inſerted. 9:4. 
B.Prideaux.$y:op/. of Counc.verſ.fin. The 
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The grand Cenſure of the Church, whereby it puniſh- E 


ca 


eth obſtinate Offenders, is by way of Excommunecation, 
which though the Canoniſts call 77a4:tzo Diabolo, or 
giving the Devil as it were Livery and Seizin of the 
Excommunicate perſon, yet the Romaniſts have a FTra- 


dition,that S.Hernard Excommunicated the Devil him- 


ſelf, Sanus Eernardus, plenus virtutibus, quadam die 
preſentitus Eprſcops, clero, & populo, Excommunica- 
vit quendam Diabolum Incubum, qui quandam mulit- 
rem #1 Britannia per ſeptennium vexabat ; &© [ic Libe- 
rata eft ab eo. Chron. o.Bromton. de Temp. H.r. 
A miraculous Excommunuication, and a Sovereign Re- 
medy againſt Diabolical incubations. The Excommu- 
nication which St.Oſwald pronounced _ one, who 
would not: be perſwaded to be reconciled to- his Adver- 
fary, had nothing ſo good though a more ſtrange effect, 
for that Excommunicated him out of his Wits, and had 
# not been for Wo/ffan, who as miraculouſly eur'd him, 
you might have found him, if not in Purgatory, then in 
Bedlam at this day ; 1; cujus es (ſays Santtus Ofwal- 
dus) Te commendo,&© carnem $Sathane tam trado. Sta- 
tim ille dentibus ſtredere, ſpumas jacere , caput rotare 
incipit. Qui tamen 4 Wolſtano- ſanatus, cum Pacem 
adhuc recuſaret, iterum © tertio eft arreptus ſimili 
modo, gquouſque ex corde injuriam remitterer & offen- 


ſam. If you have not faith enough to believe this on 


the Credit of Abbot __ who Chronicled from 
the year 588, in which St. Auſt; came into England, to 
the death of King Rzchayd the Firſt, which was in the 
year 1198. it you have not (I fay) faith enough for 
the premiſles, you are not like to be ſupplied with any on 
this ſide Rome, unleſs you have it from Henry de _ 
tou Canon of Leyſfter, who wrote the Chronicle De 
Eventibus Anglie, from King Edgars time tothe death 


of King R:chard the Second, for he in his Second Book - 


de Temp. W.2. doth put it under his infallible pen for an 
undeniable Truth. And indeed is much more probable, 
than what the ſaid Abbot reports touching St. Auftins 
raiſing to life the Prieſt at Cumpton in Oxferdhire 1.50 


years; 
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years after his death, to abſolve a penitent Excommuni. © 
cate,that at the ſame time roſe alſo out of his grave, and ** 
walked out of the Church at S. Auſtins command, That © 
no Excommunicate perſon ſhould be preſent whilſt he ? 
was at Maſs, having in his lite-time been Excommuni« 3 
cated by the ſaid Prieſt for refuſing to pay his Tithes. 3 
vid. Cron. diff. Bromton de Regn. Cantix. Excommu- © 
nication is of ſuch a large extent, that this World is too 2 
narrow to contain it, therefore it extends it felt to the # 
next World alſo, and that not only in reference to the ® 
Soul, but alſo to the Body ; inſomuch that the interr'd 3 


Bodies of perſons dying under Excommunication, have 


often been inhumanely exhumated and taken out of their 
Parochial graves, to aſlociate with the rotten Carkaſes 3 


of bruit Beaſts, a Preſident whereof you have in King 


Edward the 1 hirds time, when the Pope by his Bull to F; 


the Biſhop of Lincoln commanded, : That the Bodies of 


all ſuch -Excommunicates as in their Life-time had ad- , 
hered to the Lady J/ake,in the Conteſt between her and 
the Biſhop of £/y touching a Mannor, ſhould be taken * 


out of their Graves, and caſt out of the Church-yard. 


This is much worſe than to be denied the honour of a | 


Chriſtian burial, which by the Council at Rome, An. 
1180. was the puniſhment of ſuch Lay-perſons as tranſ- 
ferr'd the right of Tithes to other Laicks, without de- 
livering them to the Church ; yet by the Sixth Canan of 
that Council it is Ordain'd, That no man ſhall be Excom- 
municated or ſuſpended from his Office, until he be le- 
gally and duly ſummoned to appear and anſwer for him- 
ſelf, except in ſuch caſes as deſerve ſummary Excommus- 
nication. It was a ſtrange Excommunicarion,as to the 
new and inſolent Form thereof, wherewith Pope Theo- 
dorus Excommunicated Pyrrhus Patriarch of Conſtan- 
tinople, who having been infefted with the Hereſie of 
the Monothel:tes, and thereupon Excommunicated, and 
upon his Recantation abſolved, relapſed into the ſame 
Error, whereupon the ſaid Theodorus Excommunicated 
him the ſecond time, but in ſuch a way and manner, 
as never had a former Preſident or ſecond Practice : 
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For he infuſed ſome drops of the conſecrated Cup into 
Ink, and therewith writ a Sentence of Anaithema 
againſt Pyrrhus. Hiſt: Mag. Cent. 7. cap. 39. Whether 
the Dead may be Excommunicated £ was the firſt 
Queſtion moved in the Fitth General Council at Cox+ 
ftantinople, An. 551. under the Emperour 7uitinian-; 


To which Eutychins anſwered, ; That as Joſiah opened 
of the Dead, and burnt their Bones : 2 Ring. 23.15. 


the Sepulchres o 
So the Memorials of ſuch might be accuxſed after their 
death, who had injured the Church in their life ; for, 
which pertinent Anſwer the {ſaid Emperour made hin, 
Biſhop of Conſtantznople ; ſo that he ſucceeded Menas, 
who about the ſame time had departed this life ſud- 
denly, fſitring the Council. That worthy Prelate, who 
affirmed, That it was certainly 97 647 anc EMxcommus 
nicate any man for not paying the Fees of Courts, is 
ſcarce ſo generally credited in his Law, ;as he may des. 
ſerve to be in his DofFrines, eſpecially when his Rea- 
ſon for that Afſſertion, 22. That. a Contumacy there 
( ſpeaking of. Courts Eccleſiaſtical) # an Offence againſt 
the Civil Power, is duly weighed and conſidered ; and 
more eſpecially, when ſuch Fees are not paid, not- 
withſtanding the Orders and. Decrees of ſuch Courts 
for the payment thereof :: Contempts of which kind 
might paſs wholly unpunifhed, if Eccleiiaſtical Cenſures 
ſhould not take place in ſuch caſes. Many are the Pre- 
judices which enſue upon Excommunication, ſome 
whereof ( in caſe of abſtinar erſiſtency ) . reach us as 
Men as well as Chriſtians, and feem, as it were, to un- 
man us, as well as wnchriſtian us; extending ( per 
brachium Seculare ) as well to our Czvil Liberty, as 
( per cenſuram Eccleſiaſticam) toour Chriſtian ; having, 
a dreadful influence both on Body and Soul, and that. 
in both worlds. Rebuffus enumerates no leſs than 
above Thrceſcore of theſe penalties,for ſo he calls them, 
Peng contra Excommunicatos. Rebuff. de Excom. now 
vitand. Such perſons as are.extra Communionem Ec- 
cleſig, or Excommunicates with us, 'were apud He- 
breos anciently called Apoſynagogi, as caſt out of the 
M Synagogue, 
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Synagogue, and for their Contumacy Extorres, to be 
ſhunn'd of all men until they repented. O/d. Such as 
are Anathematizdand under the greater Excommuni- 
cation,are as it were expell'd out ot all Humane Societ 

and baniſh'd from 'Mankind ( underftand it of tho 

within the Churelt;') ſuch an Arathema may be ſome- 
what compared to'that Puniſhment, which the Romans | 
of old called Inter ditto ignu & aguz, borrowed from * 
the Grecians, which their great Legiſlator Draco ena» 
Red as a Law to the Athenians, and which Puniſh« © 
ment in truth was ſecond to none; ſave that which is 
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Capital, : : 
ci-:ufpete © Towards the cloſe of this Eccleſtaftical Abridgment F 
Agatis, you have ſome mention made of tlie Statute of C:rcum- © 


ſpefte Agatis : In the Thirteenth year of the Reignof 

King Edward the Firſt, 47.1285.the Bounds and Limirs © 
of both Juriſdiftions Sprr:tnal and Temporal were fix'd ©? 
by Parliament, by a Statute under that Title, the Eng- 7 
liſh whereof ttanilated from the : Latin out of the Re- © 
cords runs thus, v1=. | | 

The King to his Fudges ſendeth Greeting. Tſe your 

* cumoſdrs ſefuts crreumſpettly in all matters Concerning the * Bi- ©: 
be William ſhop Þ of Norwich, and his Clergy, not an; tin them, 
vucdtero = #f they hold Plea in Court Chriftian, of ſuch things as © 


f Norwich. OE : ; s 
An Example in be neerly Spiritual, viz. of penance enjoyned for © 
—_— © deadly Sin, as Fornication, Adattery, ad fach like: 
al, '* for the which many times torporal penanre or pecuni- © 
ary ts enjoyned, (pecially if x Freeman be comvift of © 
ſuch things. £ 

Alſo if Pretates dopuniſh for leaving Church-yards © 
ancloſed, or for that the Church is uncovered, or mot © 
corventeitly decked ; in which caſts none other penance 
can be enjoyned. bt pertriary. wt : 

Item, If a Parſon demand of his Pariſhioners Ob- 
tations and Tithes ane and accuftomed; or if” any per- 
ſor plead again? another for Tithes, more ov leſs, ſo 
that the Rave part uf the value of the Benefice be not 
drmanded. | | 


Item, 


bk. ws 


Theta 


Item, If'a Parjon detand Mortwaries ir places; 
where a Mortuary hath uſed to have beef .gruty, 

Item, If @ Prelate of a Chmch, or of .a' Patyon 
demand a Penſion due to theeſelves, all ſwch demands 
are to. be made 144 a- Spirttunl Court,” 14 fob Juyi)i 
violent hands 01.4 Preeft, and incaſe of\ Kos | 
it hath been granted already, that' #t ſhall bOtwie dint: 
Yong 6 Court, when _— pr = but 

ing done fer. punijbment of Sin, « autl Vikewiſe for 
rh e [87.6 In all caſes \fove \pebaah[2 04 
Spiritual Judge ſhall have power to take knowledge, 
notwithfanding the Kings *Prohibition. vid. Lindw. 
Conſtit. lib. 2. Tit. De Foro Competenti. Vid. Full. 
Chur. Hiſt. lib. 3. p. 79. 

Now whereas =o doubt hath heretofore been, whe- 
ther this were indeed an Act of Parliament, or any 
thing more than a Conſtitution made by the Prelates 
themſelves, or only a meer Wr:t iſſued out from the 
King to his Judges, Sir Eg. Coke. Inftit. par. 2. pag. 487. 
wr". Jo it in expreſs terms thus, viz. Though ſome 
have ſaid, that this was no Statute, but made by the 
Prelates themſelves ; yet that this is an Aft of Par- 
liament, it is proved, not only by our Books, but alſo by 
an Aft of Parliament. : 

By this Statute of C:rcumſpette Agatis, the Eccleſi- 
aſtical Court might proceed to puniſh the Offender, 
wh _ violence to a Prieſt ; the which de jure it 
fi o by proceeding Ex & Officzo pro ſalute anime, 
Dammages on an Af:on of Battery in the caſe reſerved 
to the Common Law. 

To conclude ; The Proteſtation which Bellamera the 
Canoniſt, in the Proeme to his Lecture on the Glemen- 
tine Conſtitutions makes, ſhall (as to this Repertorium 
Canonicum, Furiſve Anglico-Eccleſiaſtici Compendium) 
be mine, Id ſubmittens correFfiont & determinationt 
tam Canonum Eccleſiaſticorum, quam Statutorum, Tu- 
rumque Publice Forenſium ® Secularium, & cujultbet 
melius ſentiemis, Proteftans, quod ji in preſenti Opuſ- 
culo ae lapſu calami, aut inadvertentia, vel forte 

M 2 ex 


T be Introdu@iton. 


ex ignorantia aliqua jam Scripſero, id preter in 
zentionem ſcribere me contigerit : $i etiam aliqua 


Scripſero, que errorem ſaperent, aut male ſonarent, © 
ia ex nunc Revoco, © wolo haberi pro non Seri. | 


wh v1 
4 a. 


ptis ; Determinatiouibuſque Eccleſie Anglicans, ts 7 
diffi Furss —_ Oraculis ſemper, & in omnibus © 
wolo fiare, Et. banc Proteſtationem volo pro Repe- 
tita haberi in quolibet Ditftorum meorum, & etiam © 
condicendorum, ut ſi reprobantur difta, Aftor noz © 


propter hoc 'reprobetny. 
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CHAD. 1. 
Of the Kings Supremacy. 


1, A Deſcription thereof, or what it ts. 

2, The Eſtabliſhment thereof by Statute Laws. 

3. The Oath of the Kings Supremacy ; when firſt Enatted ; the cauſe 
thereof. 

4, The 7 ing in his own Dominions, Dei Vicarins, 

5. The King Supream Governonr ( under God) of the Church in 
England, Cc. 

6. Impugners of the Kings Supremacy how cenſured by the Canon, 

7. In matters Eccleſiaſtical the King hath here the ſame power de jure, 
which the Pope formerly exerciſed by Uſurpation. 

8. The Kings of this Realm anciently made their own Canons and Eccle- 
ſraftieal Conftitutions without the Popes Authority, 

9. The King Lex viva, tin ſome boy may diſpence with ſome Canons. 

IO, Proviſce of Some Statutes in right of the Kings Supremacy. 

11. No Canons or Eccleſiaſtical Conſtitutions to be made, or to be of 
force to oblige the Subjett without the Royal Aſſent. 

12, The Regal Supremacy aſſerted by the Eccleſiaſtical Injunitions of 
King Ed. 6. 

13. The ſame further aſſerted by other Eccleſiaſtical Powers aud Autho- 
rities, 


14, The Regal Supremacy aſſerted in the Reign of Queen Elizabeth. 
a FT: Eccleſiaſtical Abridgment begins with the Regal 


Supremacy, a Point which cannot be touch'd with 

too much terderneſs; fuch of the Church of Rome 

as queſtion the validity thereof, may be preſumed 

not to have conſulted that Learned Canoniſt of their own, 7o. 
Quintinus Hadeus, where he fays, That IVemini dubium, quin in 
Pr; 
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7 Quint, Hd. 


Reper, in c. 
Novit, De Ju- 
dIC, Nu. -14 5+ 


Vid, B. Spar. 
Collc&. Edit. 
1575. 


(4) Co. Inſt, 
Is 4+ C. 74 


Primitiva Eccleſia de rebus C> Pevſonus Eccleſiaſticis Principes jus dixe- 
rzint, The Emperours were all Secular Princes, who by thoſe 
Laws which they ettabliſhed rouching Perſons and Things Eccle- 
ſiaſtical, proclaimed to all the World their Supremacy therein : 
The Thirteen firit Titles of the Firſt Book of the Emperour 
Fuſtinian's Code, being the Conſtitutions of divers Emperors, do 
treat and judge of Things and Perſons meerly Feeleſiaſtical yea, 
the Emperours 4rcadixs and Honorius ejected a Biſhop as well out 
of his Title of Eccleſiaſtical Dignity as out of his Epiſcopal See, 
and commanded him to be Panſhed for diſturbing the Publick 
Peace. /. quicungue, C, de Epiſc. & Cleric. By this word [ Sr 
premacy | is here underſtood, that undoubted Right and ancient 
Juriſdiction over the State Eccleſiaſtical within theie his Majeſties 
Realms and Dominions ( with the aboliſhing of all Foreign and 
Uſurped power repugnant tothe ſame )) which the Laws and Sta- 
tutes have reſtored to the Crown of this Kingdom, and now in- 
veſted in the Kinp, as the higheſt power under God within theſe 
his Majeſtics Realms and Dominions, unto whom all perſons 
within the ſame, in all Cauſes and Matters, 2s well Fccleſi- 
altical as Temporal, do owe their Loyalty and Obedience, be- 
fore and above all other Powers and Potentates on Earth what- 
ever. 

C2.) By the InjunCtions of King F4. 6. to the Clergy, all per- 
ſons Eccleſiaſtical having cure of Souls, were Four times a year 
to preach in vindication of the Kings Supremacy, and in oppo- 
ſition to the uſurped power of the Biſhop of Rome inthis King- 
dom. There were divers Laws made in the time of King #. Y 
for the extinguiſhment of all Foreign Power , and for the re- 
ſtoring untothe Crown of this Realm the ancient Rights and 
Juriſdictions of the ſame; which is the ſubſtance of the Pre- 
amble of the Statute of 1 Elzz, cap. 1. The expreſs Letter and 
meaning whercof is, as Sir Edward Coke obſerves (a), to reſtore 
and unite to the Crown the Ancient Juriſdiction Spiritual or 
Eccleſiaſtical, where. ( as he ſays )) the Firſt clauſe of the Body 
of the Act, being to let in the Refticution of the Ancient 
Right and Juriſdiction Eccleſiaſtical within the Realm, doth 
aboliſh all Forcign Juriſdiction out of the Realm. And then 
followeth the principal Clauſe of Reſtitution and uniting of 
the ancient Juriſdiction Eccleſiaſtical, being the main purpoſe 
of the At, in theſe words, wiz. Be it Enatted, That ſuch 
Turiſdjttion Spiritual or Eccleſtaſtical , as by ary Spiritual 
Power or Authority hath heretofore been, or lawfully may 
be exerciſed or uſed for the viſitation of the Eccleſiaſtical State 
and Perſons, and for Reformation, Orair, and Correttion of 
the 
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the ſame, and of all manner of Errcrs, Hereſies, Schiſms, Abuſes, Offen- 
ces, Contempts and Enormities , ſhall for ever by Authority of this Par- 
liament , be united and annexed to the Imperial Grewn of this Realm, 
This Act by a former Clauſe thereof doth Repeal the Statute of 
1and 2 Ph.&+ Ma.c.s. whereby the Acts of 26 H.8.c.1. and 35 H.S. 
c.3.were repealed ; ſo that the Act of Repeal being repealcd;the ſaid 
Acts of H.8. were implicitly revived , whereby it 1s declared and 
enacted, That the King his Heirs and Succeſſors , ſhould be taken and 
accepted the only Supream Head in Earth of the Church of England, and 
ſhould have and enjoy , annexed to the Imperial Crown of this Realm, 
as well the Title and ſtyle thereof , as all Honours, Dignities , Prehemi- 
nencies , Turiſdittions, Cc. to the ſaid dignity of Supream Head be- 
longing , &e. By which Style, Title and Dignity the King hath all 
Eccleliaſtical Juriſdiction whatever (b); And by which Statute the 
Crown was but remitted and reſtored to its Ancient Juriſdiction, 
which had been formerly uſurped by the Biſhop of Rome (c). And 
this is that Supremacy which is here meant and intended, 

(3.) The ſaid Statute of 1 El:z.c.1.doth not only repeal the ſaid 
Stat, of i and 2 P. & M.c.8. but it is alſoa reviver of divers As 
aſſerting ſeveral branchcs of the Kings Supremacy, and re-eſtabliſh- 
ing the ſame 3 it doth likewiſe not only aboliſh all Foreign Autho- 
rity , but alſo annex the Eccleſiaſtical Juriſdiction tothe Crown of 
this Realm , with power toaſlign Commillioners for the exerciſe of 
Eccleſiaſtical Juriſdiction: And then further Enafts to this effect, 
viz., That all Eccleſiaſtical perſons of what degree ſoever , and all 
and every Temporal Judge, Juſtice, Mayor , or other Lay or Tem- 
poral Officer or Miniſter , and every other perſon having Fees or 
wages from the Crown, within this Realm or the Dominions there- 
of , ſhall upon his Corporal Oath teſtifie and declare in his Conſci- 
ence, That the Kings Majeſty is the only Supream Governour of this 
Realm , and of all other his Majeſties Domimions and Countries , 4s 
well in all Spiritual or Eccleſiaſtical things or Cauſes, as Temporal ; Aud 
that no Foreign Prince, Perſon, Prelate , State or Potentate hath cr 
ought to have any Turiſaittion , power » ſuperiority , preheminence or 
authority , Eccleſiaſtical or Spiritual , withinthis Realm ; And there- 
fore doth utterly renounce and forſake all F ortign Furiſdiflions , powtrs 
Juperiorities and authorities ; and doth promiſe that from henceforth 
he ſhall bear Faith and true Allegiance to tbe Kings A fajcft 6 his Heirs 
and lawſul Succeſſors , and to his power ſhall aſſt und 4 end all T- 
riſdiftions , priviledges , preheminencies and authorities granted 0 
belong ing to the Kings Majeſty , his Heirs and Succeſſurs, or united or 
annexed to the imperial Grown of this Realm, The practices of the 
Romaniſis in the 4 th ycar of Queen Elizabeth, and the danger 
thereby threatning both the Queen and State, occaſioned her to call 
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minions, By which Statute was enatted The Oath of Supremacy, 
as alſo what perſons were obliged to take it » and who ſhould have | 
power to adminiſter the fame : And this was both the original and 
the cauſe of that Oath. By the ſaid Statute of 1 El. c. 1. appears 
alſo what the penalty is for refuſing to take the ſaid Oath as alſo 
the Penalty of maintaining a Foreign Authority , as likewiſe wheat E 
other perſons than the fore-mentioned ſhall be obliged to take the 
faid Oath; which was aſterwards again further ratified and eſta- 
bliſhed by the Statute of 5 Elzz.c.1. pz : 
(4.) The King within his own Territories and Dominions . is 
' _ (accordingto Bratton) Dei Vicarins tam mm Spiritualibus quam Tem» Y 
(4) Braft.de poralibus (d). Andin the Eccleſiaſtical Laws of Edward the Con- 
Leg. & Con- feſſor the King is ſtyled , Vicarius ſumm Regis, & Reges regunt Ec- 
ſuetud. _ cleſiam Dei , in immediate ſubordination to God (e): Yea the Pope 
ns himſelf, Elmtherius, An. 169, ſtyled King Lucius, Dei Vicarins 
Spelm.Conc. #n Regno ſuo ( f ). : | 
(7) Spelm. tb. (5.) The Supremacy which heretofore the Pope did uſurp in this 
Kingdom , was in the Crown originally , to which it is now legally 
reverted. The Kings Supremacy in and over all Perſons and Cauſes 
Eccleſiaſtical , within his own Dominions , is eſſentially inherent in 
him; fo that all ſuch Authority as the Pope here once uſurped, 
claiming as Supream Head, did originally and legally belong to the Þ 
Crown, and is now re-united to it by ſeveral Statnres as aforeſaid (g). 
(2)26H8.1, On this Supremacy of the King , asSupream Head,Sir. Edward Coke 
: El.1. El. 1, grounds the power of granting a Commiſſion of Review after a Þ 
vid.co.inftit. Definitive Sentence in the Delegares(h), for one Reaſon that he | 
P 4-c.74+ _pives, Is, becauſe after a Definitive Sentence the Pope,. as Supream 
—_ _ Head by the Canon Law , uſed to grant a Commilſion Ad Reviden- 
3 wa dum : And ſich Authority as the Pope had, claiming as Supream 3 
Head, dothof right belong to the Crown z Qua ſicur Fontes com- 
municant aquas fluminibus cumulative , non privitive: ſic Rex ſub- 
ditis furs Turiſaztionem communicat in Cauſis Ecclefiafticis ( vigore 
Starutt in hujuſmodi Caſu editi ) cumulative, non priviteve (3), 
(6.) By the Second Cznoxn of the Eccleſiaſtical Conſtitutions of the 
Edit.An+1603, Church of England it is ordained , That whoever ſhall affirm that | 
the Kings Majeity hath not the ſame Authority in Cauſes Eccleſi- 
altical, that the godly Kings had among the: Fews and Crhiſtian 
Empcerours in the Primitive Church, or impeach in any part his Re- 
gal Supremacy 1n the ſaid Caſes reitored tothe Crown , and by the 
Laws of this Reaim therein eſtabliſhed ;, ſhall be Excommuanicated 3 
zpſo fatto, and nat be reitored but only by the Archbiſhop after his 
xepentance and publick revocation of thoſe his yicked Errors. M 
(7.)The if 
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(7.) The King being next under God Svpream Governovr of 
the Church of England, way Qua talis redreſs as he ſhall ſee cauſe, 
in all matters of Spiritval and Eccletaltical Juriſdiction for the 
con{ervation of the Peace and Tranquillity of his Realms( k). The (b) Vid.Star, 
Pope,as appears by the Stat. of 25 X. >. c.21, claimd full power to ſupradi&t. 
diipenie with all haman Laws of all Realms in all Cauſes, which he 
called Spiritual : Now the King as ſupream hath the ſame power 
in himfelf within his own Realms legally, which the Pope claimed 
and exerciſed by Uſurpation. Eadem preſumitur mens Regis , que 
et Juris. The Kings immediate,perlonal, ordinary, inherent power, 
which he executes or may execute Authoritare Regia ſuprema Eccle- 
ſiaſtica , as King and Supream Governour of the Church of 
England, 1s one of theſe Flowers qui faciuut Coronam (1), Nor 1s {1)colt and 
the Kings immediate power reſtrained by ſuch Statutes as authorize Glover againſt 
inferiour perſons: T he Lord Chief Juſtice Hobart aſſerts , That the Biſhop of 
although the Stat. of 25 #. 8. 21. doth ſay, Thatall Diſpenſations rrp 
&c. ſhall be granted in manner and form following, and not other- yyj.gep. 
wiſe, yet the King is not thereby reſtrained,but his power remains 
full and perfect as before , and he may ſtill grant them as King) for | 
that all Acts, of Grace and Juſtice low from him (-m). By the 0”? id. 
Eighth Canon Cnſ#lis Calchuhenſis held under Pope Aarian the 
Firſt, A». 787. the Pope had power to grant what Immunities and Concil.ca/- 
Priviledges he pleaſed in Church-matters, and they were by the chuth.c.8. 
ſaid Canon to be duly obſerved: Whatever Authority the Pope pre- 5*'»- 
tended toin this Kingdom in ſuch matters by way of Uſurpation, 
the ſame may the King, as Supream Governour of the Church next 
under God in his own Dom:nions, uſe and lawfully exerciſe by his 
Regal Authority , ex juſta plenitudine Poreſtatis ſue, Likewiſe Pope 
Agathon, An.680.in Concilio Romano-Britannico, exerciſed his Papal 
Authority , in the time of Lortharixs King of Kent, not only touch- 
ing the Reformation of Errors and Hereſfies then in this Church, 
but alſoasto the compoſure of differences and diſſentions that then 
were among the Clergy of this Realm. Such Preſidents of the u- 
ſurped power of the Papal See exerciſed in this Kingdom, are now 
of no further uſe, than to illuſtrate or exemplifie the Legal power 
inherent in the Kings of this Realm in ſuch matters of Eccleſiaſtical 
Juriſdiction ; for the moſt High and Sacred Order of Kings being 
of Divine Right, it follows that all perſons of what eſtate ſever, 
and all Cauſes of what quality ſoever , whether Eccleſiaſtical or 
Civil, within his Majeſties Realms and Dominions, are ſubordinated 
tothe Power and Authority of the King as Supream. It is not Can.1.ofthe 
only acknowledged, but alſo conſtituted by way of an Eccleſiaſtical Synod held 
Canon , That the power of Calling and Diſſolving Councils both * "— 
National and Provincial, is the true Right of all Chiſtian Kings Aid 
within their own Realms and Territories. N 2 , 8, The 
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(8) The Eccleſiaſtical- Legiſlative power was ever in the King 
of this Realm within their own Dominions;, That in Ancien® 
times they made their own Eccleſiaſtical Laws , Canons and Cow 
ſtitutions, appears by ſeveral Preſidents and Records of very great 
Antiquity, which were received and obſerved within their own 
Territories without any Ratification from any Foreign power, 
One inſtance ( among many ) may be given of the Eccleſialtical Lay 
of Alured Mag. Regis Anglorum, An.887, This they did de jure, by 
virtue of their own inherent Supremacy. And therefore when 
Pope WNicholas the Second, A.1066 in the Bull;wherein he ordainec 
Weſtminſter to be the place for the Conſecrations of Kings , ga 
power to Edward the Confeſſor and his Succeſlors, to conſtitute ſuch 
Laws in the Church, as he ſhould think' fit , he gave him thereit 
no more than was his own before : For the Kings of Engla 
might ordain or repeal what Canons they thought fit within thei 
own Dominions in right of their Regal Supremacy, the ſame being 
inherent in them Fure Divino, non Papali, For we find that ut 
King Etheldreds days, An. 1009. in Gnſilio Enhamenſi General 
the Canons then made, and afterwards cauſed by King Kanumwty* 
be Tranſcribed , were called the Kings Canons, not the Biſhop 
En bujus Confilii Canones , quos in ſuas Leges paſſim tranſcripfit K 
Canutus , Malmsburius Ftheldredo Reg: , non Epiſcopis , tribuit 
And the Peers of this Realm per Synodum Landavenſem were und 
excommunicable , nf: prixs Conſulto Rege , aut ejus precepto. Whid® 
is a plain demonſtration , that the Kings of England Antiently hal? 
the Supremacy and ſuperintendent Eccleſiaſtical power and Juriſ”? 
diction inherent in themſelves excluſively to all other, cither hom 
or Foreign powers whatever. of 

(9) It is by good Authority aſſerted , That the King as Supreant®# 
is himſelf, inſtead of the whole Law, yea, that he is the Law it 
lelf , and the only chief Interpreter thereof, as in whoſe Breaſt re 
ſides the whole knowledge of the fame, And that his Majeſty bi 
communicating his Authority to his Judge to expound the La 
doth not thereby abdicate the ſame from himſelf, but that he 
allume it again unto him, when and as oft as he pleaſes. Dr. Ri 
View , p. 2.c.1,8Set,7, Conſonant whereunto is that which Bo 
hath , Principum Placita Legis habent vigorem , & eatenus vim Leyi 
obrinebunt , quatenus fuerint cum hontſtate conjunita, Borel. de 
giſt .Edif.1.2.c.4.G Roland. aYVal.Conſ.91.nn, 54.v0.2, And Suarez 
us, That Princeps eft Lex viva, C& reipſa precipit, ut Lex per ſeri 
turam, Of which Opinionalſo is Alexander, Imola , and many 
thers. Suar,Alleg.9, nu.13. Thegrant of Diſpenſations is a peculis” 
and very conſiderable part of Eccleſiaſtical Juriſdiction. the which 
eminently in the Crown , and by the Stat. of 25 #. $. the Arc 

biſhop”? 


Circa An. $50. 
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biſhop of Canterbury may grant Diſpenſations: Archiepiſcopus poſit 
diſpenſare comra Staturum Provinciale per ſe editum ; Et qu poteſt 
Jus condere , poteſt illud tollere, Linw. de Cler, Conju, c, 2. gl, ult. 
Extr. de Elett, c. Significaſti , © c. Intonuit. And inanother place, 
Epiſcopus in quibuſdam Caſtbus Diſpenſare poreſt contra Canones, Conſt. 
Otho.de Cler, gl.ver. Meritis, 

10, TheLaws and Statutes of this - Realm have been tender of 
the Kings Supremacy ever {ſince the Foreign power over the Statc 
Eccleſiaſtical was aboliſhed ; In the Statute of |13, Car. 2. cap. 12. 
there is a Proviſo, That nothing in the ſaid aft ſhallextend to a- 
bridge or diminiſh the Kings Majeſties Supremacy in Eccleſiaſtical 
matters and affairs. And in the Stat. of 22 Car, 2.cap.1. there is 4 
Proviſa, That not any thing therein contained ſhall extend to in- 
validate or avoid his Majeſties Supremacy in Ecclefiaſtical affairs , 
but that his Majeſty , his Heirs and SucceſloFs , may from time to 
time, and at all times hereafter, exerciſe and enjoy all Powers and 
Authority in Eccleſialtical affairs, as fully and amply as any of his 
Predeceſſors have or might have done. 

11, As no Convocations for Eccleſiaſtical Conſtitutions , or for 
correction or reformation of Abufes in the Church , can be Con- 
ven'd without his Majeſties Writ for that end and purpoſe : ſo be- 


ing Conven'd , no Canons or Conſtitutions that ſhall then be agreed - 


on, can have any effect in Law , or be in force to oblige any of his 
Majeſties Subjects untill his conſent thereunto be firſt -had and ob- 
tained, anduntil they ſhall have the power of Eccleſiaſtical Laws ; 
by being ratifiedand confirmed by the Supream Authority. There- 


wt —————_—_—_—— 


fore the Arcſhbiſhop of Canterbury may not hold a Council for his Never-uſed to - 
Province without the Kings leave ; for when ſuch Council was held be held but_ 


by Hubert Archbiſhop of Canterbury , it was prohibited by Fitz- 
Peter Chief Juſtice, for that he had not the Kings Licenſe therein, 


by Sovereign 
permittance 
Hoveden. 


but he would not obey (»). And 13 E. 3. Rot. Parl. 24, 1.there was (m)*1:ed 538, 
a Writ for a Convocation of the Clergy ofthe Province of Cantey- 1 2. 


bury and Pauls, and another for the other of York, vid. Star. 25, 
H. 8. c. 19. where the Clergy of England acknowledge that the 
Convocations of the ſame Clergy are , and always have been and 


ought to be- allembled only by the Kings Writ. The Convocation Roll. Abridg:. 


is under the power and Authority of the King. 21 E. 2. 45.b. 


verb.Preroga— 


(12) After the Reign of King #. 8. this Supremacy in the {#-* LitX. 


Crown was fignally exerciſed by King E4. 6. ſtyling himſelf, Su- 
pream Head (under Chriſt) of the Church of England and Tre- 
land, in the Preface of his Injunttions,given as well to all the Clergy 
as Laity of this Realm ; the Cloſe whereof is as followeth , +:z. 
All which ſingular Injunttions the Kings Majeſty miniſtreth wito his 
Clergy and their Succeſſors , and to all his lovins Subjetts ; ſtray 
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Vid.the In- 
jun&tions in 
Biſhop $».1- 
rows Colicct. 
of Articles, 


Biſhop Sp- 


YYwws Collett. 
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Art. 37. 
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charging and commanding them to obſeyye and keep the ſame, upon pain 
of Deprivation , Sequeſtration of Fruits or Benefices, Suſpenſion z Excom- 
munication , and ſuch other Coercion , as to Ordinaries or others,having 
Eccleſiaſtical Furi/dittion , whom his Majeſty hath appointed for the due 
execution of the ſame , ſh«ll be ſeen convenient: Charging and Com- 
marding them to ſee theſe lnjunCtions ol:jerved and kept of all perſons, 
being under their Turiſdittion , as they will anſwer ro his Majeſty for 
the contrary ; And his Majeſties pleaſure is , That every Fuſtice of 
Peace (being required ) ſhall aſſiſt the Ordinaries andevery of them for the 
ane execution of the ſaid Injunctions. 

(13.) The Three firlt Articles tobe enquired of at the Viſitations 
within the Province of Canterbury in the ſecond year of the Reign 
of the ſaid King Edward the Sixth , were as followeth , wv:z, 
(1.) Whether Parſons, Vicars and Curates, and every of them have 
purely and ſincerely , without colour or diſlimulation , four times 
in the year at the leaſt , preached againſt the Uſurped power , pre- 
tended Authority and Juriſdiftion of the Biſhop of Rome? 
(2.) Whether they have preached and declared likewiſe four times 
intke year at leaſt , that the Kings Majeſties power , authority and 
preheminence, within his Realms and Dominions , 1s the higheſt 
power under God ? (3,) Whether any perſon hath by writing, 
cyphring , preaching or teaching , deed or aCt obſtinately holden), 
and ſtand with toextol, ſetforth , maintain or defend the authority, 
juriſdiction or power of the Biſnop of Rome , or of his See hereto- 
fore claimed and uſurped , or by any pretence, obſtinately or mali- 
cioully , invented any thing for the extolling of the ſame , or any 
part thereof? Likewiſe by the Articles of Religion , agreed on by 
the Convecation held at London , and publiſhed Av. 1553. by the 
Authority of King E4. 6. it isdeclared , That the King of England 
is Supream Head in Earth next under Chriſt of the Church of England, 
cc, and that the Biſhop of Rome hath no Juriſdittion in this 
Realm. Thelike you have in the Articles of Religion agreed on 
by the Archbiſhops and Biſhops of both Provinces , and the whole 
Clergy , in the Convocation held-in London, Ar. 1562. and pub- 
liſhed by the Authority of Queen, Elizabeth , That the Queens 
Majeſty bath the chief Power in this Realm of England , and other 
her Dominions, unto whom the chief Government of all Eſtates of this 
Realm , wherher they be Eccleſiaſtical or Civil , in all Cauſes doth ap» 
pertain , aud is not , nor ought to be ſubjett ro any Foreign Turiſditton. 
Which Articles ( being the Articles of the Church of Ezgland) 
were afterwards ratified and confirmed by his Majeſty , King 
CHARLES I. of ever Bleſſed Memory, by his Royal Declaration 
thereunto prefixed , in which Declaration you have as followeth, 
viz. That we are Supream Governour of the Church of England z and 
that 
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that if any difference riſe about the External Policy, concerning the In- 
qunttions , Canons , or other Conſtitutions whatſoever thereto belonging, 
the Cler;y in their Convocationis to order and ſettle them, having firſt 
obt ained leave under eur Broad Seal ſo to do: and We approving thely 
ſaid Ordinances and Conſtitutions , provided that none be made Con- 
trary tothe Laws and Cuſtomes of the Land. Likewiſe in the firſt of 
the aforclaid Injunttions of King, Ed.6. as alſo in the firſt of the 7- 
junttions given by Qs Elizaberh , concerning both the Clergy and 
Laity of this Realm,publiſhed Ar». 1559.being the firlt year of her 
Reign, it is enjoyned, that all Deans, Archdeacons, Parſons, Vicars, 
and all other Ecclcſiaſtical perſons , ſhall faithtully Keep and obſerve, 
&c. all and ſingular Laws and Statutes made for the reſtoring to the 
Crown , the Ancient Juriſdiction over the State Ecclcſialtical,and 
abolliſhing of all Foreign power repugnant to the ſame,&c,By the 
Statute of 25 H.3.c,19. Appeals to Kome are prohibited ; and it is 
Ordained;that in default of Juſtice in any of the Courts of the Arch- 
biſhops of this Realm, it ſhall be lawful to appeal to the King in his 
Court of Chancery,and thereupon a Commillion ſhall be granted,&c. 
And by a Proviſo towards the cnd of that Statute an Appeal is given 
to the King in Chancery upon Sentences in places exempt , 1n the 
ſame manner as was before uſed to the See of Rome. And as by the 


{aid Statute there may be an Appeal tothe King in Caancery, when Vid.zol.Abr: 
the Suit is in the Archbiſhops Court , or ſome Peculiar exempt : ſo ver. Preroga- 
inſome Caſes the Appcal may be to the King generally as he is Su- Y-L1t.6-232, 


pream head of all Eccleſiaſtical Juriſdiction within the Realm ; for 
by the Statutes made in the time of King Hey. 8. the Crown was 
only remitted and reſtored toits Ancient Juriidiction, which had 
been uſurped by the Biſhop of Rome : 33 Ed. 3. Fiz. Aid del Roy 
103, Reges ſacro oleo wits . Spiritualis Furiſdittionis ſunt capaces, 
Rex eſt Mixta perſona cum Sacerdote, Et cauſa ſpiritualss Committs 
poreſt Principi Laico. Caſſan. in Catal. glo. mund.p.5. Confid. 24, The 
King of England, &>c. 1s Perſona Sacra + mixta cum Sacerdote, and 
at his Coronation , by a ſolemn Conſecration and UnCtion becomes 
a Spiricual perſon, Sacred and Eccleſiaſtical, andthen hath ram YVeſtem 
Dalmaticamgas an emblem of his Royal Prieſthood, quam Coronam 
Regni in reſpect of the Regal power in Temporals , and is Supream 
Governour inall Cauſes and over all Pertons;as well Ecclefiaſticel 
as Civil, The King 1s Supream Ordinary by the Ancient Common 
Law of Englana,betore the Statute of 24 H. $. cap. 12: for a Reſigna- 
tion might be made to him (4 );he might make a Grant of a Church 


5 
to a man to hold to his own proper uſe;. (b) he might not only (6) 7 E. 3. 
exempt any Eccleſiaſtical perſon out of the Juriſdiction of the Or- Fitz.Q.Imp. 
dinary,(c) butalſo give him Epiſcopal Juriſdiction ; he might Pre- 151425 E. 


{cnt to Free Chappels (indefault ofthe Dean } by Lapſe, and that as 
Ordinaxy, 


Of The Kings Supremacy, 
Ordinary, and in reſpect of his Supream Eccleſialtical Juriſdiction; 
(a) he might deſpenie with one not lawtully born , to bea Preilt, 

* (e) albeit rhe Eccleſtaltical Laws allowed within this Realm do 


(9) 27 F.2.84 
F N.B.34t. TY : ! ! 4 - 
(5)11 H.7. 12, prohibit it ; butthe reaſon 1s , for that it is not alum in ſe,but 


(f) 19 E.3. Adalum probibitum, In a word, All that the Pope was wont io do 
hays <5 in ſuch caſes within this Realm, as Proviſions,(f ) Appeals to Rome, 
non 41» 7* (g), holding Plea of Spiritual things thence ariſing (þ), Excom- 


vid. Stat. 25. TY ſs by : 
E.3.De b.,2 munications by his Bulls (z), and the like > were no other than U- 


ſoribas. ſurpations and Encroachments on the Dignity and Prerogative 

(z) Vid.Pre- Royal, | 

amvle of the (14.) In the Reignof King H. 8. Ar. 1539. the Abbots of Col- 
Stat.of 24 H. | . | | 

"es cheſter, Reading, and Glaſtonbury, were condemned and executed un- 

(b)> E.4.3. der colour(fothe Author expreiles it) of denying the Kings Supre- 

E.N.B.44.-h. macy; and thcir rich Abbics ſcized on, as Conthications to the ule 

(4)30 Ail-pl of the King (k&): Bur when the Act of Supremacy came to be debated 

- 'F Dr.r-\/;.; 11 thetime of Queen Elizaberh, it ſeemed a thing ſtrange in Nature 

, Heylins . 

Hiſt.Eccl. Re. and Polity , Thata Woman ſhould be declared to be the Supream 

ſtaurar. p.1o, Head on Earthof the Church of England; but the Reformed par- 

ty not ſo much contending about Words and: Phraſes , as aiming, to 

ou'!t the Pope of all Authority within theſe Dominions , fixed the 

Suprcam power over all Perſons and Eſtates, of what rank ſoever, 

inthe Crown Imperial , not by the Name of Supream Head , but 

tantamount, of the Supream Governeſs, In Queen Mary's time there 

was an Act of Parliament made , declaring , Thar the Regal power 

was in the Queens Majeſty as fully as it had been in any of her Prede- 

cefors, In the body whereof it is exprelled and declared , That the 

Law of this Realm 1s , and ever hath been , and ought to be underſtood, 

That the Kingly or Regal Office of the Realm, and all Dignities , Prero- 

garrves Royal, Power, Preheminences, Privileages, Authorities and Tu- 

riſdictions thereunto annexed; united or belonging, being inveſted either 

in Male or Female, are, be, audonght to be, as fully wholly, abſolutely 

and entirely dcemed, adjudged, accepred, inveſted and taken inthe one 

as in the other,  Sothat whatſoever Statute or Law doth limit or ap- 

point, that the King of this Realm may , or ſhall have, execute and do, 

any thing As King EC, the ſame the Qucen (being Supream Go- 

verneſs, Poſſeſſor arid Inberitcy to the Imperial Crown of this Realm)may 

by the ſame power bave and execute, to all intents, conftruttions and 

purpeſes , withou doubt , ambiguity , queſtion vr ſcruple 5 any Cuſtome 

1:ſe , or any other thing to the contra; y notwithſtanding . By the tenor of 

which Act made in Queen fary's Reign is granted to Queen Eliza- 

beth as much Authority in all che Church-Concernments, as had bcen 

excrciſed and enjoyed by King H.8. and K.E4. 6.according to any 

Act or Acts of Parliament in their ſeveral times. Which AQs of 

Parliament(as our loarncd f.2ivyers on theſe occalions have declared) 

Woe 
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were nor to be:confidered as Iroditlorymof t new tower, whictt 
was not inthe Crown: before; buronty Declavareyry of 2m old; which 
raturally belonged to all Chriſtian Princes, and amongſt others to 
the Kings and Queens of the Realm of Engiard, And whereas ſome | x 
Seditious perſons had deſperſed a-rumour , that bythe Act for re-' bo 
cognizing the Queens Supremacyzthere was ſomething further aſcri- 
bed untothe Queen , her Heirs and Succeſſors.,, (viz.)a power of 
adminiſtring Divine Service in the Church ; which neithcr by any 
equity or true ſenſe of the words could from thence be gathered, 
ſhe thereupon makes a Declaration to-all-her Subjects, That nothing 
was , or Could be meant or imended by the ſaid At , than was achnow- 
ledgedro be due to King H.8S, and;King. Eds. And further decla- 
red , That ſbe neither dothtron\will "chal re by other Authority by the 
ſame , than was challenged and lately y. rhe Jaid' Two Kings, and 
was of Ancient time due mito the Imperral Grown of this Realm, that 
&, under Ged to have the Soverexgney: and Rule over all* perſons' born 
in her Realms and Dominions ', of. what eftate (eirher Eovvldſiaſti- 
cal or Temporal ) ſoever they be , ſo as no other Foreign Power" ſhall, or 
ought to have any re”. over them, Which Declaration pub- 
lithed in the Queens Injunttions , An. 1559. not giving that general 
{atisfaCtion to that groundleſs Cavil , as - wasexpected and inten- 
ded'; the Biſhops and Clergy i their Convoeation of the year »562, 
by the Qeens Authority and Conſent,declared more plainly, v#z.That 
they gave not to their Princeſs by wereue of the ſaid' AP or- otherwiſe , 
cirher the miniſtring of. Gods Word or Sacramems- but” that" only 
Prerogative which they ſaw to have been given always" to-all' gbdly Priv- 
ces in holy Scripture by God himſelf; that ts to ſay , rhat <r4 ſhould 
Rule all Eſtates and Degrees committed to their charge. by God, whe- 
ther they. be Eccleſiaſtical or Temporal , and reftyain' with the Coil 
Sword the ſtubborn and evil doers, And laſtly , to:conchnde this 
tender point, There is inthe faid Act, forthe better exerciſing and 
cnjoying, of the Juriſditionthus recognized tothe Crown; an Oath 
(as aforeſaid) for the acknowledgment and defence of this Supre- 
macy., not only in the Queen; but alſo her Heirs and Succeſlors. Like- 
wiſe a power given to the Queen,her Heirs and Succeſlors, by Lex- 
ters Patents under the Great Seal of England , To Aſſign and Authg- 
1124, Cc, as ſhe and they. ſhall think: fit , ſuch Perſons being natural 
= born Subjetts , to exerciſe, uſe aud occupy. under her and them , all 
\ manner of Turiſdittions , Priviledges and Preheminencies in any wiſe, 
touching or Concerning any Spiritual or Eccleſiaſtical Turiſdittion with- 
in the Realms of England or Ireland , or any other her Fighneſſes Do- 
minons or Countries , and to viſt, reform, wepreſs order correft and 
amend all ſuch Errors , Hereſies, Sehs/ms, Abiſes, Offences, Contemprs 
and Enormities whatſoever , which by any manner of Spiriqual or 
O Eccle- 


—— 


=. 


Eccleſiaſtical Power , Amboxity or Furiſdiction 2» ar £an or? maylawfally: 
be fg ordered, rearefſed , comretted, reſtrainedz or phanc/or to " A, 


Haſtenus Dr. pleaſure of © Almighty God, ce, This was the Foundation of the 
Hezlin ubi ſu- High-Commillion Court , and from hence iſſued that Commiſſion, 
pra,p.280. Y which -the Queens Miniſters proceeded in their Viſitation, in the 
—m—_— irſt year of her Majeltics Reign. , 


CHAP. 1I, 


Of Archbiſhops. þ 
. A Deſcription of thar. Diguity here in'England ; the Antiquity, 
Precedency , —_ and Style of the Archbiſhop of Canterbu- 
ry ; with the Precintts of that See. 
2, The Antiquity, Precedency, and Style of the Archbiſhop of Yorh 
with the Precintts of that See. | | pM 
3. What difference berween Archbiſhop «nd Metropolitan ; amd why" 
; called Metropolitan. »R £ '® 
4. Three Archbiſhops in England and Wales, anciently. : 
5. Theviciſſuudes of the Chriſtian Religion Anciently in this Iſland of 
Great Britain. # 
' 6. How the Third Archbiſhop came to be loſt. q 
7, Thegreat Antiquity of an Archbiſhop in London. ith 
8. The Original of the. Style, Primate and Metropolitan. Fj 
9. What the difference Anciently berween the Two Avchbiſhopricks of ©: 
Canterbury aud York ; certain RO of the larrey. | 
10, Whether an Archbiſhop may call Caſes to his own cognizance,nolen- 
te ordinario. , | 
1, 1n what Caſe the Clerkss to be Inſtitmed by the Archbiſhop, where the © 
Inferiour Ordinary bath right-to Collate ; Alſo his powey of Diſpen- © 
ſations. "7 
12, ACaſe at Common Law, relating tothe Archbiſhops Furiſdiftion,  Þ 
13. Certain ſpecial Priviledges of the Archbiſhop of Canterbury. f 
(1.) RCHBISHOP | ab archos,. Priniceps, & Epiſcopus , Super- 
Dicuurur Patyes A imtendens | is that Spiritual perſon Secular, who within 
propter bonores that Province whereof he is Archbiſhop , hath next 
#5 exbibendes. and immediately under the King, Supream power, Authority and 
Juriſdiction in all cauſes and things Eccleſiaſtical. Of ſuch there T 
are only two in England; ene of the. Province of Canterbury ; (ſtyled 7 
Metropolitanus & Primas Totins Anglie ; the'other of York ,, ſtyled T7 
Primas & Metropalitanus Anglie, Under the two. Archbiſhops-are Z 
twenty 


Y 
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twenty fix Biſ-opricks (whereof twebry: cewoikiithe Province of 
' Conterbury 41: and four inthe Provihce" of Forks! forhatibefides'the 


q 
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two Archbiſhops  - thereare» twenty four: Biſhopss '* THe Chriſtian 
Religion in England took root firſt in the See of' Canterbiry 3 - St. 
Auſtin , who firſt preached the Goſpel to the one,wasthe firit Arche 
bilhop of the other, ' Camerbury, once the Royal City .of the Kings 
of Kent , was by King Erhelbert ,-- on his Converſion”, 'heſtowed 
on St, Auguſtine the Archbiſhop and his Succeſlors for ever'zandſo'the 
Chair thereof became originally fixed in that City of Canterbury , 
Cantyarienſes Archiepiſcopi > Dorovernenſes antiquitus" difti ſunt : = 
quia totins Anglicane Eccleſie Primates” & PAletropolitani fuerunt. —_— £ 
The Archbiſhop whereof , | being ſtyled Promace and' Metropolitan ? 


. of all England z 1s the firſt Peer of the Realm, /and:hath P#efedenc; c 7 


not only; beforeall-the Clergy - of the Kingdony” of Emptand ;"''but 
alſo (next and itnmediately after theBlood Royat:) beforeall the 
Nobility of the Realm. Sr. Edward Coke fays'more; andletsus to 
underſtand, That in Ancient time they had'great Precedency, even 


. before the Brother of. the King (4); as appears by the Parliament (a) co. Toft, 


Roll of, 18. E.- i. and many others , whichcontinned unzill it was par:4-cap-77+ 
altered by Ordinancerin Parliament in the Reign'of H.6.- as a 

pears by a Roll of Parliament of that Kings Reign,  entred'in the 

Back of the Parliament Roll. The Precedency in Parliament-and ©- 

ther Places of Councilatthis day is, That the 'Two Archbiſhops 

have the Precedency of all the Lords Temparal ; and every other Bi- 

ſhop inreſpect of his Barony:,/ hath place! of all the Barons'vf the 
Realm ,, and -under the Eſtate oÞ Viſcount and'other- Superiour Dig- 

nities z; And at this day 41 in all 'Acts;: Ordinances and Judgements 

&c, of Parliamenty it is ſaid the Lords Spiritual and Temporal.Fhe 

Biſhops (among themſelves) have this Precedency, (1.) The Bi- 

ſhopof London, (2.) The Biſhopof Dureſme, (3.) The Biſhop of - 
Wincheſter (b.) | The Archbiſhop of Canrerbury ,  as- he hath the (4) ro.mia; 
Precedency of all the Nobility ,- ſo 'alſo of 'all the great Officers of - 
State. Hewrites himfelf Divina Providentia, whereas other Bi- 

ſhops only uſe Divina Permiſſione, - The Coronation of the Kings of © - ſtyled 
Englany belongs to the Archbiſhop of Canterbury , and” it hath wk 9-4 
been formerly reſolved , that whereſoever the Court was , the Kizg Red to bim. 
and. Queen were Speciales & Domeſtici - Parochiani Domini Archi- Dri gratia Ar- 
epi/copj. He had alſo heretofore this: Priviledge of ſpecial remark , ©?!/*opo 
Ehat ſuch as held Lands of him-z* were liable for Ward(bip to him ©9071 
and to Compound with him» for the fame', albeit they held other (4) Dr.Hey/ins 
Lands : Chief of our Sovereign Lord the King (4). All the Bi- Holp to Hil. 
ſhopricks in England ( except Dureſme, Carliſle, Cheſter and the ve!b-Canterbs- 
Iſie of Man , which are of the Province of York) are within the 7) Per 


Province of Canterbury (e). The Ar chbiſhop whereof hath all Par. 4-cap.”7 4» 
| O 2 a | 


a peculiar Juriſdiction inthirtecen Pariſhes within the City of Lox- T7 
don, andin other Dioceſſes, &c;Having alio an Ancient Priviltedge, 
That wherever any —_—_— Advowſons do belong to his See, * 
they forthwith become exEmpt from the Ordinary, and are reputed 
Feeuliars , and of his Diocets of Canterbury, If you conſider Can- Þ 
terbury as the Seat of the Aerropoliran , it hath under it twenty one 
Suffragan Biſhops , whereof leventeen in Exglazd, and four in Wales, 3 
But if yon conſtder 3t asthe Sear of a Drocefar, fo it comprehends 7 
only ſorne part of Kent , 'wiz. 257. Pariſhes { the: reſidue being, IF 
in the Dioceſs of Rocheſter ) together with ſome other Pariſhes dif- 3 
perſedly ſcituate in ſeveral D:oceſles : it being (as aforeſaid) au 3 
AncieatPriviledge of this Sec y. that theplaces where the Arch- 
bilbop bath: :any Mannors or Advowſons , are thereby exempted 
from the Ordinary and are become Peculiars of the Nioceſs of 
Cenerbury., properly belonging to the Juriſdiction of the Arch- #7 
buhop of Carreriyey whoſe provincial Dean is the Biſhop' of © 
Loudon whoſe Chancellor is the Biſhop of Winchefter ,, whoſe 
Vice-Chancellor anciently was the Biſhop of Lincoln, whoſe Pre- © 
#entorthe Biſhop of Salſbary ,, whoſe Chaplain the Biſhop of - Wor- © 
cefter , and the :Bilbop of R ( whentime was ) 'catriel the © 
Grof hefore- him. Lind. Conſt. de Rani , gl, ibid, c. 1, ver. ran- 


wy The Metropolitan :See of Tork had its original at the firſt 
reception of the Goſpel in England, when king Lucius eſtabliſhed ®* 
v the firſt; Archbiſhopthereof:'Not long after the Converſion © 
of the Sax#rs ,: Panlinus by Pope Gregory's appointment was made © 
Archbiſhop thereof,” 4». 622. "This Province of Tok anciently © 
claimed and had a Metropolitan Juriſdiction over all the Biſhops © 
of Scotlend , whence they had their Conſecration , and to which © 
ſ) Rejtin.ubi they ſwore Canonical Obedience (f)). The Archbiſhop of York 
fe ſtyles himſelf , Promete and Metropolitan of England, as the Arch- 
Tork. biſhop» of Canterbury , Primare and Merropolitan of all England, ® 
About two hundred years fince. viz. Ar. 1466. when George | 
Nevil was Axchbithopof York, the Biſhops of Scotland withdrew 
themſelves fromtheir obedience to him, and had Archbiſhops of 
their own. The Archbiſhop of York hath precedency before all & 
Dukes,not being of the Blood Royal.as allo before all the Great Officers © 
of State, except the LordGhancellour (g ). Of this Province of York, & 
are the Biſhopricks of Dureſme, Cefter,, Earliſle, and the Iſle of Man, T 
who writ themſelves Eboracenſes, or Eborum. The Dioceſs be- 
longing to the See of York, contalns the two Counties of York 
and Netingham , and inthem 581. Pariſhes whereof 336. are Im- 
propriations, " 
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(3.) It hathbeenqueltion'd , whether there beany difference be- 
tween Archbiſho Metropolitan; the DD. herein ſeem to be 
divided , ſome cMceiving that there is ſome difference between 
them » others aſſirming that they are both one ; the Canon Law 
ſcems\n a ſenſe to favour each of theſe Opinions , faying in one 
place , | that the Archbiſhop as Preſident hath the charge and over- 
ſight of the Metropolitans and other Biſhops, 21. Diſt, Cleros, Ll 
another place , that Archbiſhop and Metropolitan are but one and 
the ſame indecd and intruth , alrhough they differ in Name. Wil- 
hel. in Clem. ult. de Privileg verb, Archiepilcopo verſ. fix. AMerropolita- 
mus > Archiepsſcopus idem ſunt. Sed Metropolitanus nomen trahit 
a numero Eccleſiarum, viz. a | metro | menſwra , + | pokes | 
Gritas, Otho gle. in verb, Archiepiſcopus , De Offic. Archiepiſe. He 
is called Archiepiſcopus , quaſs Princeps Epiſcoporum, in reſpect of the 
other Bilhops whereof he is chief - and AMetropolitanus , in reſpect 
of the number of the Cities or Cathredral Churches where the Bi- 
ſhopricks are. Lind.ubi jupr. gl. tb. ver. Metropolitanum. For the 


» word | Gvitas | doth lignifie with us,as it doth in other Kingdoms, 


uch a town Corporate as hath a Biſhop and a Cathredal 
urch. Yet Crompton in his Juriſdittions, in his Com 
tion of our Cities , doth omit Ely, though it hath a Biſhop 
and a Cathedral Church. Thus Weſtminſter is calied a Giry, and ac- 
cording]ly there 1s mention made of a Biſhop of Weſtminſter in a Sta- 
tute made during the Reign of King Henry 3. But by Letters Pa- 
tents, dated 2 1. 2 Eliz, ( in purſuance of an Act of Parliament 
of 1 Eliz, not printed ) the Revenues of that late Monaſtery 
were veſted inthe Dean and Chapter of the Collegiate Church of 
Weſtminſter , which hath cauſed Ercors in the Pleadingsof ſome Cafes 
by ſtyling it the Cathedral , for Collegiate Church of Weſtmunſter. 


Caſſaneus , who wrote as welt De Gloria Mundi in general, asof c,f;n. de 
the Cuſtomes of Burgandy in particular, ſaith, That Fraxce hath with- Conſuer. 8uw- 
in 1ts Territories 104 Cities , and gives this Reaſon , becauſe there £14. pag. 15: 
are ſo many Seats of Archbiſbops and Biſhops. Yet Sir Edw. Coke --—— 

. gh it Mich. » La 
does not evidently appear that it ever was an Epiſcopal See= And _ __ 


obſerves Cambridge to be a City by ancient Record , althou 


8 = Stat. of 11 F,7.c.4. it is there called the Town of Cam- 
47 

(4.) In Englandand Wales there were Anciently three Provinces, 
and over them Three Archbiſhops , whoſe Archbiſhopricks were 
founded above 1500years ſince ; For ſoon after- the Converſion 
of King Lucius (who began his Reign over the Brirains, An. 170.) 
being prevailed with to embrace the Chriſtian Faith by the perſwa-- 
hons of Elvanus, who had been brought up at Gl ok 


Vines 


and of (bc ap. gr. Hifts. 
Medwanus , both Britains (h), an therein con rmodiby the Di- = 
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(i) Malmsh. 


(b) Leland. in 
Allerr. Attur. 
fo. 36. a. 
Malmsb. Ant. 
Brit. 

B. Goa'w. St. 
Davids 1n 
Walts. 
Sp.f0.79.0u,18. 


rain for that end and purpoſe (z); Ihefaid Ki ing by them bap- 
tized, thefalſe Religion of the Druids with their Idols was ſoon abo- 
liſhed, Heathen Temples purged, and then conſecrated to the ſervice 
and worſhip of the True God, and in the place of twenty eight 
Flamins were Biſhops conſecrated, the Three Archbiſhops whereof 
were founded in the Three chief Cities of the then Three Pro- 
vinces, crefted by the Romans where Arch-Flamins had formerly 
been maintain'd, viz. at London, the Metropolis of Britannia Pri- 
ma : at York, the Metropolis of Maxima Ceſarienſis ; and at Caerle- 
gion in Wales, which is ſaid to be Caerleon upon Vſke, formerly 
called 1ſca in Monmouthſhire, the Metropolis of chief City of Bri- 


vines ywhich Eleurherizs (who became a ſen {ent into Br i- 


 tannia Secunda, or under Urbs Legionum, Cambria ( k,). Gildas 


antiquiſſimus enter eos, qui fide digns ſunt, Britannicarum rerum ſcrip- 
ter, tradit Pritannos ab ortu Evangelis Chriſtianam ſuſcepiſſe fidem. 
Art. Erit. ubi ſupr. Ac primum, Paulum ipſum, cum alits Gentibus, 


tum nominatim Britannis, Evangelium nunciaſſe poſt priorem ſuam Rome : 


incarceritionem. Theodoret. l. 9. de Crrand, Grecor, affett, Ori- 


gines , qui proximis fuir poſt Apoſtolos ſecutis , reftarur Britanviam® | 


in Chriſtianam conſentire Religionem, Orig. Hom. 4. inFech.. Lu- 
cius, Rex Britanniz, An. 179. Baptizatns, Adv Eleutherio, Ponts- 
fice Romano, reformationem Angle peritt, Epiſcop. 29, ordinavit. Ant, 
Brit. fo. 4, 5, 7. Before the coming of the Saxons into England, the 
Chriſtian Britains had three Archbiſhops, viz. of London, York and 
Caerleon in Wales, The Archiepiſcopal See of London, was by the 
Saxons placed at Canterbury for St. Auftins ſake, where he was buried. 
That of Cacrleon being tranſlated to St. Davids, and after ſubjected 
to the See of Canterbury, 

(5.) From this time to Diocleſians Perſecution (which though the 
Tenth and laſt, yet the firſt which the Brzrazns felt ) Chriſtianity 
flouriſhed in this INand, which by that Perſecution was almoſt extir- 
pated out of the Land, till Gnſtanrive the Great wore the Imperial 
Crown, in whoſe time it revived tiil the beginning of the next Cen- 
tury, whenit was 1ntected with the Pelagian Herefie, till the con- 
demnation thereof in the Council of Carthage and Mela,and happily 
ſuppreſſed by Germarrs Biſhop of Auxerre, and by Lupus Biſhop 
of Troys in Campeigne, who at the requeſt of the Engliſh Catho- 
licks were ſent by the French Biſhops into England ; as at the 
ſame time, and for the ſame end, Palladins was by Pope Cileſtine 


(1) Proſp.Anaſt. ;nto Scotland (1). And now the Chriſtian Religion flouriſhed 


Gild Polyd. 
Buch. Hunt. 1.3. 
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again till thetime of the uſurping Tyrant Vertzger, who after he had 
ſlain Yodinus Archbiſhop of Londen ( m ), was himſelf burnt ina 
Caſtle beſieged by Aurelius Ambroſe, having firſt ſorrendred Kent, 
Suffolk, and Norfolk, to the Infidel Hergiſt, who with his Saxons 
almoſt 
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almoſt deſolated the Land; inſomuch that Theanns Biſhop of Lo#- 

don, and Theodiceus Biſhop of York, were forced to flie into Cornwat 

and Wales, until St. A:2ſf:1e5 coming hither ( where he then found 

only one Archbiſhop an! (ever Biſhops) be ng with forty others as 

Aſliſtantsto him, ſeat hic..cr by Pope Gregory to Convert the Na- 

tion (#); whom Ethelvert K'17 of Kent kindly received, and ſeat- (x) pede. 1. 2. 

ed him ( as aforeſaid ) in 2 anon in Canterbury, the Metropolis c. 23. 

of his Kingdom (0 ), and aſligned him a place to creCt a Biſhops H#nt-l.2,. 

See, who afterwards fixed his Seat at Canterbury, which ever ſince = 7 qe 

hath continued the Metropolis of this Kingdom : And thusSt. Az- ,, TindeL 

ftin upon his Entrance into England, by the favour and bounty of c. 25. 

the ſaid King Ethelbert, having fixed his Scat at Canterbury, the Arch- 

biſhops thereof have,by a continual Serzes or Succellion, coatinued An. $56. 

as Metropolitans of all England. 

 (6.) And whereas there were (as aforeſaid ) anciently Three 

Archbiſhopricks in Three diſtinCt Provinces within this Kingdom, 

whereof that of Cazrleon upon Uikein Walrs was one, and whereof 

Dubritius in the year 456 was Archbilnop, who having his Seat at 

Landaff, became fox his integrity Archbiſhop of all Wales, and was 

upon Reſignation in his old Age ſucceeded in the Archbiſhoprick by ,, .. 

his Diſciple David, Uncle to King Arthur (p), by whoſe conſent he (ÞYcamba. Bale 

removed the See to Menevia, of which place he ſtill retaineth the ex Leland. 

name of, Epiſcopus Menevenſis, and the Town it ſelf thereupon called B. 60d». 

Twy Devi,or St. Davids, as taking its denomination from his Name ; 

yet it afterwards ſo unhappily happened, that Sampſon a ſucceeding 

Arehbiſhop, upon a great Plague raging in Wales, went to Dola in 

Little Britain, and thither-carricd the Pall with him, whereby St. Da- 

vids for ever after loſt the dignity of an Archbiſhop. And in the 

time of #H. 1. both that See, and thereſt in Wales became ſubject to 

the Archbiſhop of Canterbury, as at this day (q). (4) Camb. 
(7.) Inthe time of King Lucius, London had an Archbiſhop to 

whoſe Juriſdiction at that time the greateſt part of England was 

ſubject ; This Archbiſhop was that Theanus torementioned, who 

was the chief Founder and Builder of St. Perers Church in Cornhill, "CE 0s 

London, which was the Cathedral of his Dioceſs till King Ethel- | <a I 

bert built St. Pals Church. Inthis See continued the Dignity of an 

Archbiſhopaboye 180years ; but by reaſon of the Saxon Perſecu- 

tion ſtood void, till that Ten years after the coming of St. Auſtin, 

Aelitus was conſecrated Biſhop of that. See, and ſo it continued 

ever after asa Biſhoprick ( which in the days of King Lucius was 

an Archbiſhoprick, as aforeſaid ) till St. Auguſtine in the year 598. 

took on him the Tit of Archbyhop of Englard, ſettling his See at 

Canterbury. 


(8,) Upon 
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(8.) Uron the atrcgating of the I cpes pewer in Fn;lerd by 

King H. 8. inthe Severth year of his Reign, 1t was concluded,that 

the Archbiſhop of Carrerbryry ſrould no more be ſtyled the Popes 

Legate , but Primate and Metropolitan of all England ; at which 

time Tho, Cranmer , Fellow of Jeſus-Colledge in Cambridze, who 

pronounced the Divorce from Queen Katharine of Spain, upon his 

24vice given the King to leaverhe Court of Rome, and to require 

the Opinionsof Learned Divines; being then in Germany , procured 

ijuch fayour with the King , that he cauſed him to be clected tro this 
See of Canterbury , aud was afterwards , with the then Bithop of 

(?) Ant. grit, Duareſme , made Tutor to King Edward the S:xth (yr). 

(9.) The Archhiſhop of Camerbury was ſuppoſed to have had a 

- concurrent Juriſdiction in the inferiour Dioceſſes within his Pro- 
vince ; whichisnot denied in the cale of Dr. James (s), only jt 

Oo Be Jands isthere ſaid, That was not as he was Archbiſhop , but as he was 
—— 4 , indeed lo h betore the time of 
Rep. Legatus Natus tothe Pope, as indeed ſo he was before the tine 0 
King, H.8. (as aforelaid)) by whom that Power (together with the 
Popc) was abrogated , and o it ceaſed ; which the Archiithop of 

(:)Caſe ibid, Tork, never had , nor ever claimed (7), as appears inthe forecited 
Caſe , where it is further ſaid, That when there is a Controverſie 

- 4 On between th? Archbiſhop and a Biſhop rouching Juriſdiction,or be- 
Archbiſhop of tween other Spiritual Perſons , the King is the different Arbitra- 
York, ix the tor in all Juriſdictions as well Spiritual as Temporal, and thar isa 
time of Hz, Tightof his Crown to diſtribute to them , tharis , to declare their 
to be inſtall'd Bounds; Confonant to that whichis afſerred in a Caſe of Commen- 
a _ dam, in Colt and Glovers Calc againit the Biſhop of Gventry and 
Son ) with Ticbficld > where isis declared by the Lord Hobart Chief Juſtice , 
proſeſing any That the King hath an immediate , perſonal , originary, inherent 
ſubjetion to Power , which hecxecutes,or may execute , Authoritare Regia Su- 
the Seo prema Eccleſuuſtica, as King and Sovereign Governour of the Church 
—_ - _—_ of Enzland,, whichis one of thoſe Flowers , q# faciunt Coronam, 
| which make the Royal Crown and Diadem in force and vertne 
(y)Michro, (#)- The Archbiſhopof Canterbury, as he is Primate over All Eng- 
Jac.rot.2642, 147d » and Metropoliran , hatha Supereminency, and ſome power 
Colt 2nd G!o- evenover the Archhilhop of Tork ; hath (under the King Jpower 
ver verl.Bp. to ſummon him to a National Synod , and Archiepiſcopus Ebora- 
LichGag, and confis venire debet Cum Epiſcopis ſuis, ad nutwn tjus , & tjus Cuno- 
Hob.Rep, nicis diſpoſitionibus Obeazens exiſtat. Yet the Archbiſhop of York. 
had anciently not only divers Biſhopricks in the North of England, 

under his Province ; but for a long time all the Biſhopricks of 

Scotland, untill little more than 200 years ſince, and until} Pope S:x- 
tus the Fourth, An. 1470. created the Biſhop of St. Andrews Arch- 
biſhopand Metropolitan of all Scotland. He was allo Legarus Na- 
z15 , and had the Leganrine Office and Authority aancxed to that 
Arch- 
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Archbiſboprick ; he hath the Honour to Crown the Queen,nd to 
be her perpetual Chaplain : Of the forementioned Dioceſles of his 
Province. the Biſhop of Durham hath a peculiar Juriſdiftion, and 
in many things is wholly exempt from the Juriſdiction of the 
Archbiſhop of York ; who hath notwithſtanding divers Priviled ges 
within his Province; which the Archbiſhop of Currerbury hath 
within his own Province. 
(10.) The Archbiſhop is the Ordinary of the whole Province ; 
ye. it is clear, That by the Canon Law he may not, as A4trropolitan, 
exerciſe his Jurjſdiction over the Subjects of his Suffragan Biſhops ; 
but in certain Caſes ſpecially allowed in the Law,whereof Hoſtzenſis 
enumerates one and twenty (x). The Juriſdiction of the Archbi- (#) Heſ:en/- 
ſhop is opened ſometimes by himſelf,olente Ordinario,as in theCaſe $5 el ng 
of his Viſitation z and ſometimes by the party,in default of Juſtice ,;,:;. 
in the Ordinary,as by Appeal,or Nultities. Again,it may ſometimes 
be opened by the Ordinary himſelf, without the party or Archbi- 
ſhop,as where the Ordinary ſends the Cauſe tothe Archbiſhop; for 
although the Caron Law reſtrains the Archbiſhop to call Cauſes 
from the Ordinary,Nolente Ordinario, fave in the ſaid 21 Caſes; yet 


'the Law left it in the abſolute power of the Ordinary, to ſend the yz;q, caſc 


Cauſe tothe Archbiſhopabſolutely at his will, without aſſigning 7oxe; ver. 

any ſpecial reaſon ; and the Ordinary may confult with the Arch- Zones, Ho. 

biſhop at his pleaſure, without: limitation. Notwithſtanding KeP- 

which, and albeit the Archbiſhop be Judge of the whole Province, 

tamen Turiſdittio ſua eſt ſignata, & non aperitur nift ex cauſis. Nor is 

the Subject hereby to be put to any fach trouble as is a Grievance; 

and therefore the Law provides, that Nemnem oporter exire de Pro- 

vincia ad Provinciam, wel de Civitate ad Civitatem, niſi ad Relationem 

Tadici:, itaut Aftor forum Rei ſequatur ( y ). (y) Bald. Cauf, 
+ 31.) If the Archbiſhopviſit his Inferiour Biſhop, and Inhibit 3.e.6.c.penutr. 
himduring the Viſitation, if the Biſhop hath atitle ro Collate to a Er 5y%0%. 
Benefice within his Dioceſs by reaſon of Lapſe, yet he cannot In- Rom 

ſtirnte his Clerk ; but he ought to be preſented tothe Archbiſhop, _ 
and he is tolnſtitute him, by reaſon that during the Inhibition his ,_ Trio, 13 
power of Juriſdiction is ſuſpended (z). - It was a point on a ſpe- (4) ZR. 7aew 
cial Verdict in the County of Lincolnand the Civilians who: argued nadſer & Lynn, 
thereon ſeemed toagree thererein 3: but the Caſe was argued upon (4) Intrar. 
another point, and that was not reſolved (a). Likewiſe, by Tr. 11 _ 
the Statute of 25 #, 8.c.21, the Archbiſhop of Canterbury hath _— 
powerta give Facultiesand Diſpenſations,. whereby: he can” ( asto prientmenr, 
Plarality ) ſufficiently now Diſpenſe de juxe, as Anciently the Pope lit. C.p 357, 8 
did-in this Realm de fatta, , before the making of that Statute; lit- Z- 357- 
whereby it is enacted, That all Licenſes and Diſpenfations (not re- 

pugnant to the Law of God) which heretofore were ſued for in 
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(b) Brownt. 


Rep. p. 2. Caſe 


Lynche ver(, 
Porter. 

CF) Trin. 

9 Jac. C. B. 
Jones verl. 
Boyer. 


Erownl, bid. 


(d) Patriarcha 
was 4 cbirf Bi- 
Þop over ſeve- 
r& Kingdoms 


the Court of Rome, ſhould be hercafter granted by the Archbiſhop 
of Canterbury and his Succeſlors. ; 

(12.) By the Conſtitutions and Canons Eccleſiaſtical, Edie, 1603, 
Can. 94. It is Ordaincd, That no Dean of the Arches, nor Official 
of the Archbiſhops Conſiſtory,ſhall originally Cite or Summon any 


rſon which dwelleth not within the particularDioceſs orPeculiar 


of the ſaid Archbiſhop, &c. without the Licenſe of the Dioceſan 
firſt had and obtained 1n that behalf, other than in ſuch particular 
Caſes only, as are expreſly excepted and reſerved in and by the Sta- 
tute of 23 H. 8. c. 9. on pain of ſuſpenſion for three months, © 
In the Caſe of Lynche againſt Porrer,tor a Prohibition upon the ſaid 7 


Statute of 23 H.8. c. 9. it was declared by the Gwvilians in Court, © 


That they uſed to Cite any Inhabitant of and in Zondor to appear, 7 
and make Anſwer in the Archbiſhop of Canterbury's high Court of ©: 
Arches originally : And Dr. Martyn faid,lt had been ſo uſed for the | 
ſpace of 427 years before the making of the Statute z and upon 
complaint thereof made to the Pope, the Anſwer was, That any 
man might be Cited tothe Arches out of any Dioceſs in England: 
Alſo, That the Archbiſhop may hold his Conſiſtory in any Dioceſs 
within his Juriſdiction and Province : That the Archbiſhop hath 
concurrent Juriſdiction in the Dioceſs of every Biſhop, as well as 
the Archdeacon : and, That the Archbiſhop of Canreybury preſcribes 
to hold Plea of all perſons in England. But as to his power of ha- 
ving a Conſiſtory inthe Dioceſs of every Biſhop, this was in this 
Cale denied,but only where he was the Popes Legate,whereof there 
were Three forts: ( 1. ) Legates 4 Latere, and theſe were Card;- 
nals, which were ſent a Laterefrom the Pope. (2. A Legare born, 
and theſe were the Archbiſhops of Canterbury,York, and Mentz,&c. 
( 3.) A Legare given, and theſe have Authority by ſpecial Commil- 
ſion from the Pope (6). Likewiſe, in the Caſe of Zones againſt 
Boyer,C.B. it was alſo ſaid by Dr. Martyn,T hat the Archbiſhop hath 
Ordinary Juriſdiction in all the Dioceſles of his Province, and that 
this isthe cauſe that he may Viſit (c). 

(13,) The Archbiſhop of Canterbury Anciently had Primacy as 
wellover all Ireland as England, from whom the 1r: Biſhops re- 
ceived their Conſecration,for Ireland had no other Archbiſhop un- 
til the year 1152, For which reaſon it was declaxcd in the time of 
the Two firſt Norman Kings, That Canterbury was the Metropoli- 
tan Church of England}Scotland and Ireland, andthe Iſles adjacent : 
the Archbiſhop of Canterbury was therefore ſometimes ſtyled a 
Patriarch ( 4), and Orbis Britannici Pontifex,inſo much that Matters 


recorded in Eccleſiaſtical Aﬀairs did runthus, viz. Anno Pontifica- 


or Provincts ( as an Archbiſhop s of ſeveral Dioceſſes) and bad ſtueral 4 chbiſhops under bim. 
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tus Noſtri primo, ſecundo, cc. He was alſo Legatus Natus, that is, he 
had a perpetual Zegartine power annextto his Archbiſhoprick nigh 
a thouſand years ſince. And at General Councls he had the Pre- 
cedency of all other Archbiſhops abroad,and at home he had ſome 
ſpecial marks of Royalry,asto he the Patron of the Biſhoprick, as he 
was of Rocheſter )to coyn Mony, to make Knights, and to have the 
Wardſhips of all thoſe who held Lands of him Jure Dominiz, al- 
though they held s» Capire other Lands of the Kings,as was former- 
ly hinted. Heis ſaid to be /nthroned, when heis inveſted inthe 
Archbiſhoprick.And by the Stat. of 25 #.3.he hath power to grant 
Licenſes and Diſpenſations in all Caſes heretofore ſued for in the 
Court of Rome , not repugnant to the Law of God or the Kings 
Prerogative : Asalſo, to allow a Clerk to hold a Benefice in Com- 
mendamor in Truſt ; to allow a Clerk, rightly qualified , to hold 
Two Benefices with Cure of Souls; to allow a Beneficcd Clerk, for 
ſome certain cauſes , to be nox-Reſident for ſome time , and to Di/ſ- 
penſe in ſeveral other Caſes prohibited by the Letter of the Canor 
Law. Likewiſe the Archbiſhop of Canterbury Conſecrates other 
Biſhops 5 confirms the Elettion of Biſhops within his Province; 
calls provincial Synods according tothe Kings Writ, tohim ever 
directed ; is chief Moderator in the Synods and Convocations; he 
Viſits the whole Province appoints a Guardian of the Spiritualties 
during the vacancy of any Biſhoprick within his Province, whereby 
all the Epiſcopal Eccleſiaſtical Rights of that Dioceſs for thar time 
belong to. him; all Eccleſiaſtical Juriſdiftions,as Viſitations,Inſtitu- 
tions , &c. He may retain and qualihe Eight Chaplains, which is 
more by Two than any Duke is allowed by Statute todo;and hath 
power to hold divers Courts of Jadicatyre , . for the deciſion of 
Controyerſes pertaining to Eccleſiaſtical Cognizance. 


Biſhop, ſ«ppo- 


ſed from t be 
Saxon word, 
Biceop, and 
that from the 
Greek *Em» 


ExEmoe,  SPEcH- 
lator vel Super- 


intendens, 


CH AP, Ill 
Of Biſhops and Ordinaries, 


1, Biſhop, Whyſo called ; Not above One to be in one Droceſs, 

2. Why called Ordinary , aad what the Pallium Epiſcopale #s. 

3. 4% "hs originally Donative;, Kings of England the Fonndert 
thereof, 

4. The manner of Elettion of Biſhops ;, their Confirmation and Conſe- 
CYAron, 

5 Their Seals of Office ; in what caſes they may uſe their own Seals, 

6. What follows upon Eleition, to make them Biſhops compleat ; the grant 

of their Temporalties, 

7. The Conge d' Eſlire, and what follows therenpon.. 

3. Biſhopsicks were Donative, tl the time of King John. 

9. What the Intereſt and Authority ss, in hu ſeveral capacities. 

10, Epiſcopal Authority derived from the Crown. 

11. The Uſe and Office of Suſragan Brſhops. 

12. Whethey 4 Biſhop may give Inſtitution ont of his own proper Dioceſs, 
and under other Seal than in his own Seal of Office. 

13, Several things incident to 4 Biſhop qu2 talis. 

14. Ordinary, what properly he is, and why ſo called, 

15. In what caſes the O dinaries Furiſdiftionis not meerly Local, 

16, The Ordinarics power de jure Patronatus. pg 

17, Whether the Ordinary may cite a man ont of his own Dioceſs; Alſo 
his Right ad Synodalia. 

18, The Ordinaries power of Fiſtation. 

19, The Dignity, andtrue Precedency of the Biſhops in England. 

20, Temporal Furiſdittion anciently exerciſed by Biſhop in this Realm, 
The Statute of 17 Car, 1. againſt it, Repealed ; and they Reſtored 
to it bythe Stat. of 13 Car. 2. 4s formerly. 

21, The Aft made in the Reign of Ed. 6; concerning the Eleftion of 
Biſhops: the Endeavours thereby to take away Epiſcopal Furiſdittion ;. 
the Nomination of all Biſbops was Anciently Sole in the King. 

22, The Biſhops of London are Deans of the Epiſcopal Colleage, 

23, A Caſe at Common Law, touching 4 Leaſe made by one Biſhop 
during the life of another of the ſame Dioceſs in Ireland. 


(1.) IDISHOP, Epiſcopus, from #, ſupra, and gxexe;y » inten- 

dere, an Overſeer or Superintendent, ſo called from that 
watchfulneſs, care, charge, and faithfulneſs, which by his Place 
and Dignity he hath and oweth tothe Church ; A word which all 
An-- 
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Antiquity hath appropriated to ſignific the Chiet in Superinten- 

dency over the whole Church within his Diocels, wherein are di- 

yersinſeriour Paſtors, This overſight or Care the Hebrews call 

Pekudah (a). Of this Office or Ecclehialtical Dignity there can («) Num-3-32 

be but one ata time in one and the ſame Diocels ; whence it is that 

Cornelius Biſhop of Rome ( as Euſebius relates ) upbraided Novarins 

for his ignorance in that point (6), when he could but know (6) zuſeb. 1. r. 

there were no leſs than 46 Presbyters in that Church ; Oecumenins Hiſt. Eccl. 

and St. Chryſoſtome affirming alſo as many as Philipp: ;, For in this 

reſtrained ſenſe, as the word [| Biſhop] 1s now taken, it cannot be 

imagined that there ſhould be more than one in one City or Diocels 

at the ſame time 3 cnoſonant whereunto the Synod of Nice prohi- 

bized Two or more Biſhops to have their Sears at once in the ſame 

City. This Novatius aforeſaid was a Prieft of Kome 254 years after 

Chriſt; he abhorred Second Marriages, and was condemned as an 

Heretick in a Synod at Rome the ſameyear (c). Every Biſhop, {(c) Exſeb. ibs. 

many Centuries after Chriſt, was univerſal Incumbent of his Dio- cap- 42- 

ce(s, received all the Profits,which were but Offerings of Devoti- 

on, out of which he paid the Salarics of ſuch as Ofhciated under 

him, as Deacons and Curates in places appointed (a). (a) Sia. Hilt, 
C2.) Under this Name or Appellation of Biſhops are contained, - "3 wu 5. 

Biſhops,Primates, Metropolitans, Patriarchs,and Summus Pontifex. c.9.p.2.f0.253 

Diſt.21.c.1. And the Presbyters alſo, C. Legimus, $.1.Dit.g3.Spec, ; 

de Inſtr Edit. Seft, 14. ver]. de Epiſcopo, and for ſuch commonly uſed 

and taken in the New Teltament (e) : /. 14. c. de Epiſc. c Cler, In (2) Phil. 1. r. 

ſome Acts of Parliament we find the Biſhop to be called Ordinary $85 "- 

( f); and ſo taken at the Common Law,as having Ordinary Jurit- (J ) ow TO 

diction in Cauſes Eccleſiaſtical, albeit in the Civit Law, whence 31 8. 3. c. 17. 

that word [Ordinarins] is taken, it ſignifies any Judge authorized 22 H. 8. 5- 

to take Cognizance of Caules proprio fo jure, as he is a Magiſtrate, Co- Lir.fo0.344- 

and not by way of Deputation or Delegatiog(g).. The word { O;- (2 on _ 

dinery] doth chiefly take place in a Biſhop, aud other Superiours, 00h 

who alone are Univerſal in their Juriſdiftions ; yet under this word 

are comprized alſo other Ordinaries, viz. ſuch as-to whom Ordi- 

nary Juriſdiction doth of right belong, whether by Priviledge or 

by Cuſtome. Linaw. de Gonſtit, c. Exterior ver.Ordineris, The Pal- 

liz Epiſcopale, or Biſhops Pall,mentioned (as Sr.Ed.Coke obſerves) 

in ſome Statutes, and many Records aud Hiſtories, is a Hood of 

white Wool, to be warn as Doctors Hoods upon the Shoulders, 

with Four Croſſes woven into it, &c. for the form and Colours 

whereof vid. Antiq. Brit. Eccleſ. fo.1, This Pallium Epiſcopale is the 

Arms belonging to the See of Canterbury (bh) : wid, Caſlan. deplo, () Co. Inf 

mwnp.4. fo. 103. 4.26, Conſid, ubi multa legas de Palo. Henry Dean, P. 4+ C74. 

the 652b Archbiſhop of Grerbury, Av. 1502, had Palliam Archj- 1% 3% © 

epiſcopatus 
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epiſcoparus Inſig1.e ſent him ſrom Pope Alexander 6, by his Secretary 
Aarian;, which by the Biſhop of Lichfield and Covemry, Autho- 
rized thereto by the Pope, was preſented him at Lamberh in theſe 
words, viz. Ad honorem Dei Omniporentis, &c, Tibi tradimus Pal- 
linm de Corpore beati Petri ſumptum, plenitudinem wvidelicer Pontificalis 
Fe: Officit, &c. (k,), whereupon he ſwore Canonical obedienceto the 

þ: Og _ ,, Apoſtolical See of Rome, 
— a (3.) The Kings of England were Anciently the Founders of all 
(1) Co.p. s. the Archbiſhopricks and Biſhopricksinthis Realms(Z); and alſo in 
Cawdy's Cale J/ales, the Biſhops thereof were Originally of the Foundation of 
Sr. F Jac ©3* thePrincesof Wales. Biſhops in Englands originally were Doxative 
<8 Buy T7 per traditionem Raculi Paſtoralis & Annuli, until King Fohn by his 
Ring, mitbe Charter granted, that they ſhould be Elzgrble, Chart. 25. Jan. Ay. 
Crotier © Reg, 17, De Communi Conſenſu Baronum ; after which came in the 
Paſtoral S124. Conge d' Eftire. And at this day the Biſhopricks in Ireland are Do- 
-————odagy native: Rolls 242. The Patronage of all Biſhopricks is in the King, 
Advewlon ; 42. ſo as that he gives leave tothe Chapters to chuſe them (»»). In 
(=) 17 E. 3- Ancient times the King gave the Biſhopricks, and then afterwards 
90. b. gave leaveto the Chapters to chuſe them, as aforeſaid (7). The 
(n) hos: learned Serjeant Rollzin thar part of his Abridgment rouching this 
Subject, makes mentzon of 1 E, 1. Rot, Clauſo Memb. 11, in dorſo, 
where there is this Proteſtation made by the King, Cum Eccleſia 
Cathedralis viduatur, & de jure debeat, & ſoleat de Conſuetudine pre- 
videri per Eleftionem Canonicam ab ejuſmods poti(ſimum Celebrandam 
Collegits, Capitulis, Cr perſonis, ad quos jus pertiner, perita tamen prins ab 
Illuſtri Rege Angliz ſuper hoc Licentia & obtenta;, & demum Celebrata 
Eleftione, perſona Eletta eidem Regi babeat Preſentari, ut idem Rex 
contra perſonam ipſam poſſit proponere, ſi quid rationabile habeat contra 
eum, And the Proteſtation goes further, That in caſe the Pope 
(6) Vid.Simi/;- Make Proviſion without ſuch Canonical Election, the King ſhall 
ter 11 E,1, Nnotbeobligedto give him his Temporalties : yet of grace for the 
Rot. Finium. time preſent he gives the T emporalries to the Abbot EleCt of Car- 
M. 5. for the teybury (0). Thus the EleCtion of Biſhops by Deans and Chapters 
yo = began by the grant of the King ; but the Grant was to Ele after 
" wor Licenſe firſt had and obtained, as appears by the Stat. of 25 Ed.3. 
ec. Seeit Stat. de Proviſoribus. Raſtal. 325 d. And King John was the firſt that 
there at large. pranted it by his Charter, dated 15 Zan. An.16. ( p). William Ru- 
yo—_ . Po". fus K. after the * rchbiſhop of Canterbury's death;kept the See with- 
Da. 1. D=.n. > out an Archbiſhop for the ſpace of four years, and then aſſum'd di- 
. and Chaprcr, Vers Other Ecclefraſtical Promotions into his own hands that were 
Ferres, 46, & then vacant, putting to Sale divers Rights and Revenues of the 
Premanire $0+ Church (q). But King H. 1. madea Law againſt Reſervations of 
(4) Speed. 428+ Eccleſiaſtical Poſſeſſions vpon vacancies (7). In the time of Ed- 
(r) 1dem 453. W4rd the Conffſor the Prelates uſed to receive Inveſtiture from the 


King, 
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King, by giving them the Paſtoral Staff and a Ring (s): Andſo 
it was uſed inthe time of #.1. hut Swſragans were inveſted only 
by the Ring, without the Staff, for that they are not Biſhops ſo 1d{- 
ly and complcatly as the other (). 


(5s) Matth.Parii: 


(t) Dr. Fit'4 


(4.) Tothe Creation of Biſhops are requiſite, Eletion, Conhir- 148, 


mation, Conſecration, and Inveſtiture. Upon-the vacancy of a See 
the King grants his Licenſe under his Great Seal to the Dean and 
Chapter of ſuch vacant Cathedral,to proceed to an EleCtion of ſuch 


aperſon as by his Letters Miſſive he ſhall nominate and appoint 
to ſucceed in ſuch vacant Archbiſhoprick or Biſhoprick z which 
Election muſt be within twenty days next after ther receiving ſuch 
Licenſe or Letters Miſlive ; upon failure whereof they run the'dan- 
ger of a Premunire (v). Or it above twelvedaies after their receipt 
thereof the Election be deferr*'d, the King may by his Letters Pa- 
tent nominate or preſent to ſuch vacant Biſhoprick, to the Archbi- 
ſhopor Metropolitan of rhat Province wherein ſuch See ts void , 
or unto one Arrchbiſhop and two other Biſhops,or to four ſuch Bi- 
ſhops as his Majeſty ſhall think fit, in caſe upon ſuch Nomination or 
Prelentment by the King, the default of Election by the Dean and 


Chapter to be tothe Office and Dignity of a Biſhop : Otherwiſezif 


theyEleCt according to his Majeltics pleaſure in his Letters Miſlive, 
the Election is good ,, and upon their Certificate thereof unto his 
Majeſty under their Common Seal, the perſon ſo Elected is reputed 
and called Lord Biſhop Eleft ;; yet is he not thereby compleat Biſho 
to all intents and purpoſes, for as yet he hath not Poreſtatem Furi 
dictionis neque Orainis, nor can liave the ſame until his Confirmati- 
on and Conſecration (w) ; for which Reaſon it is, that if (after 
ſuch Election and before Conſecration)a Writ of Right be brought 
in the Court of a Mannor,belonging to ſuch Biſtoprick ; it is not 
directed Epi/copo, but Ballivis of the Biſhop Elet. The Order of 
making a Biſhop conſiſts chiefly in theſe Cight things, viz. 2. No- 
mination, 2, Conge d' Eſlire, 3. Elettion, 4. Royal Afſent, 5. Con- 
firmation, 6. Creation, 7. Conſecration, $. Inſtallation, Vid. Gren- 
don's Caſc in Plowd,& Trin. 17 Jac.B.R.Sobrean & Teige verſ..Kevan. 
Roll.Rep.par.2. (x); The Creation of a Biſhop is in this Solemn 
manner, viz. The Piſhops See being vacant, the Dean and Chapter 
of that Cathedral gives notice thereof to the King, humbly reque- 
ſting his Majeſties leave to chuſe another ; the King grants his 
Conge a Eſlire : Thereupon the Dean ſummons a Chapter ; they 
elect the perſon recommended by his Majeſties Letters; that Ele- 
Ction (after a firſt or ſecond modeſt refuſal) being accepted by the 
pany eleCted,is certified to the King,and to the Archbiſhop of that 
rovincez -hereupen the King grants his Royal Aſſent under his 
Great Seal, exhibited to the ſaid Archbiſhop, with Command to 
Confirm 


Co) Vid. Sr. 
25H. 8. 20. 

Sec. 3. Raſtall. 
vid.Co.par.12, 
Rep. 59. AC» 


(w) Mich. 22, 
Jac. Latch. 
Rep. 246. 


(x) F. N.B.r. 
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Confirm and Conſecrate him; upon this the Archbiſhop ſubſcribe 
his Fiar Gonfirmatio, withal giving Commiſſion under his Archi- 
epiſcopal Seal to his Vicar-General, to perform all the Afts requi> 
ſite for perfecting his Confirmation. Hereupon the Vicar-General # 
inthe Archbilhops name iſlues a Citation, ſummoning all Oppo- Z 
ſers of the ſaid Election to make their appearance at a certain time Z 
and place, then and there to offer their Objections, if they have 
any : This done by an Officer of the High-Court of Arches (uſually 8 
at Bow-Church, London ) by Proclamation thrice, and affixing the Þ# 
{aid Citation on thatChurch-door,an Authentick Certificate there- X 
of is by the ſaid Officer returned to the ſaid Archbiſhop and Vicar- 
General. At thetime and place aforefaid the Proctor for the ſaid 7 
Dean and Chapter exhibitsthe Royal Aſſent, and the Commiſſion 3 
of the Archbiſhop, to the Vicar-General, who after the reading 
thereof accepts the ſame; Then the Proctor exhibits the Proxy from 
the' Dean and Chapter, prefents the elected Biſhop, returns the Ci- 
ration, and deſires that the Oppoſers may be thrice publickly cal- F 
led ; whichdone, and their Contumacy accuſed, deſires that i pe- 
nam Contumacie the buſineſs in hand may proceed, which the Vicar- þ 
General ina Schedule by him read and ſubſcribed doth order. Then 
the Proctor gives a ſummary Petition, therein deducing the whole 
Proceſs of Election and Conſent,and deſires a time may be aſlign'd 
him to prove it, which the Vicar-General admits and decrees. 
After thus, the Proctor exhibits the Royal Aſlent again, with the ©" 
elected Biſhops Aſſent, and the faid Certificateto the Archbi- © 
ſhop, deſiring atime to be preſently aſſigned for Final Sentence; 7 
which the Vicar-Generaldecrees. T hen the Proctor deſires, that ®* 
all Oppoſers may again be thrice publickly called; which done, 7 
and none appearing nor oppoſing, they are pronounced Contu- 7 
maciou$,and a Decree made to procced to Sentence,by a Schedule 
rcad and ſubſcribed by the Vicar-General. Wherenpon the Biſhop F 
clect takes the Oaths of Supremacy,Simony,and Canonical Obedi- KF 
cnce. Afterthis, the Dean of the Arches reads and ſubſcribes the 8 
Sentence, Next aiterthe Confirmation, follows the Conſecration: ## 
of the elected Bilſhop,according to the Kings Mandate,which is fe+ IF 
lemnly done by the Archbiſhop, with the asſiſtance of two orher! FF 
Biſhops, according tothe approved Rights and Ceremonies of the 
Churchof Englad, and in conformity ro the manner and Form of 
Conſecrating Biſhops, accorcling to the Rule laid down in the* I 
Fourth Council of Carthage, about the year 470.generally received IF 
in all the Provinces of the Weltern Church. After the Pre- 
mites,there iſſues a Mandate from the Archbiſhop to the Archdex 3 
con of his Province, to inſtall rhe Biſhop Elected, Confirmed, and 3 
Conſecrated ; who ( or his Proxy, which is uſual ) being in pre- 
lence LF 


ſence of a Publick Notary introduced int the CathedraliChurch 
on any day,betvyeen the hours of 9 and 11;by the ſaid Archdeacon, 
doth heſt declare his alſent tothe Kings Supremacy, &c. Then the 
Archdeacon,wfth the Canons,C*#c, having accompanied the Biſhop 
to the Quire,and placed him in the Epiſcopal Seatydoth pronounce 
xfolloweth, viz. Ego amhoritgte mils. Cormifſa Induco Inthroms 
2.0 Rewerendum in Chriſto Patrem,. Dominurs ],S. Epiſcapum z Et Donu- 
114 Cuſtodiat ſunm introitum & exitum exthoc nune & mm ſaculum, cc. 
Then after the Divine Service proper forthe accafion, . the Biſhop 
being conducted into the Chapter-houſe;and there placed on ahigh 
Se the Archdeacon-andall the Prebehds, &ec. ! of the Church 
acknowledge Cangnical Obedience to him; Andthe Publick-No- 
tary, by the Archdgacans command, zecords the whale matter of 
Fattin this Afﬀajran an Inſtrument to remain as Authentick toPo- 
ſterity.; After all which, the Biſhop is introduced intothe Kings 
preſence to do-his Homage: for his Temporalties or Barony, by 
Kong inks Cheof Hae nad by rig aan Ocho to 
Kingaſitti p08 target hag, taking. a! ,to 
$451 faithful to his Majeſty, and that he bolds his '/Tempo- 
ralties of Zim. When Adath, Parker in the ſecond year of Queen 
Eliz.. 1559. elected to the Archbiſhoprick of Capterbury, had his 

tion-in the Court of Arebergaccording to the uſual form 
in that behalf; this being performed, an entertainment for the Vi- 
car-General, .the Deanof the Arches, and othet Officers of that 
Court (( whoſe. preſence was requiſite at this Solemoity) was pros 
vided at the Nagſhead Tavern in Cheapfute ;Lonrdony whereby occaſi- 
on was taken by the Koman Adverſaries maliciouſlyto report, That 
the Nagſhead Tavern'was the place of Conſecration: Hey!. The 
form or manner of making a Biſhop» and of Tranſlating him from 
onc Biſhoprick toanother, differs any wiithis, :that in the latter 
there needs na.Conſecration.  And.the Trauſlation of aBiſhopto 
an Archbiſhoprick,differs only in the Commiſſion, which isdiretted 
by his Majeſty to four or more Biſhops to'Canfirm him. 

(5-) Each Archbiſbop, every Biſhops -and their Officials have 
their Seals of Office reſpeCtively, which being affixed toa writing, 
makes the loſtrument Authentick,whereby the uſe and prattice of 
T abelions gr Pyblick Notaries ( as in Foreign parts) is with us 
much abated. 'For that of a T abelkon all by Authority to En- 

roſs and Regiſter private Contracts and Obligations, his Office in 
ome Countries did formerly differ fromthatof a publick Notary, 
but now they are as one andthe fame Office z Quoniam Tabellionwn 
uſu in Regyo Anglie propter quod magis ad Sig Ila Authentica creds 


eſp HECE!E, ht eoryun fACriens habeatur, Sratui in Sivillum habe- ( y)Matt.Pari(; 


ant non fohmn Archiepiſeaps & Epiſcops, ſed COrMM iales ( y). 
| Q And 
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(x) Srat. 1 Ed. 
6. 2. 


(a) Ibid. 


(+) Ibid. 


Biſhops have 
Precedency of 
all Temporal 
Barons under 
Vicount 5. 


(c) 41 Ed. 2-6, 
46 Ed. 2. 22, 
(4) B.N.B. 
acc. 


(t) 38 E.3.30. 
Par, Law, 
6a. Le 


Ef) St.r5 Ed. 
2-1 


And all Biſhops,/ Ordinaries, 'Arthdeacons, and all othersex- 
erciſing any Eccleſiaſtical” Juriſdiftion, ought to have the Kings 7 
Arms engraven on their Seal of Office ; but the Archbiſhop of Can. Z 
rerbury may uſe his own Seal (z.). And all Proceſs Fccletiaſtical, 
and Certificates into any. Court of Record, are to be in the Kings 
name, Teſte the Biſho G 

ing,and reforming of Chancellors,Commiſſaries, Officials, Advo- 
cates,ProCtors,and other Officers, Miniſters and Subſtitutes ; this 
the Biſhops may do in their own Names, and under theirown 
Seals (b). 

(6.) If one be EkCted, and the Temporalties granted to him, 
yet he is not Biſhop before Conſecration.s 1 E.3.6.46E.3.;32: Quere, 
For he-may refuſe to be _—_ after Eleftion,and before Confſecra- 
tion,but not after, 41 E.3.5. b. When upon vacancy of a Biſhop- 
rick the Dean and Chapter,by virtue of his Majeſties Licenſe,under 
the Great Seal of England,have proceeded to the Eletion of 2ncw 
Biſhop in purſuance of, and according to his Majeſties Letters Mif- 
ſive on that behalf, and Certificate thereof made 'unto the Kings 
Majeſty under their Common Seal 3 then fotlows the Confirmation, 
Conferration and Inveſtiture, by the Archbiſhop or Metropolitan 
6f that Province, wherein ſuch Biſhoprick was void the ſaid Ele- 
Ction having (upon fucheteCted Bifhops Oath of Fealty tothe Kings 
Majeſty ) been firſt ſignified to the Archbiſhop by the King, under | 
his Great Seal,wherebythe ſaid Archbiſhop is required'to Confirm © 
the ſaid EleCtion, and to-Conſecrate and Inveſt theperſon Elefted; 
And now he is compleat Biſhop, aswell into Temporalties as Spi- 
ritualties ; yet afterhis Confirmation,and before his Conſecration, 
the King may (if he pleaſe) ex gratiagrant himthe Temporalties 
(c). Bur after his Conſecration, Inveſtiture, and Inſtalment, he is 
qualified to ſue for his ——_— out of the Kings harids by the 
Writ de Reſtirutione Temptraliam(4). And yet it feemstheTempo- 
ralties are not de jure tobe'delivered to himyuntil the Metropolitan 
hath certifedthe time of his Conſecration, although the Freehold 
thereof be in him by his very Conſecrarion {e).” Bur if during the 
Vacation of Archbiſhopricks,or Biſhopricks;and while their Tem- 
poraltiesare in the Kings hands, the Freehiold-Tenants of Archbi- 
tops or Biſhops happen.to be attainted of Felony, the King by his 
Prevxogative hath the Eſcheats of ſuch Freeholders-Lands, -to dif- 
poſe thereof at his pkeaſure, ſaving to ſuch Prelates the Service 
that is theretedue andaccuſtomed (f ). Before the Conqueſt the 
Principality of Wales washeld of the King of England, and by the 
Rebellion andforfeiture of the Prince, the Principality came to 
the King of England, whereby the Biſhopricks were annexed to the 
Crown, and the King grants them their Temporalties. xo H.4.6. 

(7.) The 


a). ' But asto the making,admitting,order- Þ 
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and Riffs ale againſt Athwith, wherein it, was agreed, That 
when a Biſhop dics,or is T.ran{lated, the Dean and Chapter certifie 


the King thereof jn Rath and pray wp ofthe King to wake , 


Fedtion;, Thenthe King ['S ou vg6 4" Eſlwerwherenpos they 
maketheir Election, . "and 


alſo they*cetrifie it to the Archbilbop, | ” then the King by his 
Letters Patents gives his Royal Aſſent, and commands the:Archbi- 
ſhop to Confirm and Conſecrate him,. and. to,do.all other'things 

ythereunto ; w hereupon the. Archbiſhop examinesrheEle- 
ctionſ! andthe Ability of the party, and' thexeppon confirms the 


Hection 5 and afte 5 COpſeranes I according tothe yſgecupon a 


New-Creation':” And upon 2-Trauſaronall the ſaid Ceremonies 
are obſerved, faviog the cot-Bhers which isnot in that caſere- 
quiſire; for rhathe was Conſecrated before, | 


(8. Biſhopricks were Nanatives by the King, till the time of 
W. Rifus,, ſo.entil't e time of: King Fobn;\. Read for that the. 


of Eadmtins. Vid. Caſe Evans verfs Aſcombs wn fin. Caf. 
Noy's Rep. It hithrbeen | ener j held, That before the Conqueſt 


and after; tillche'rime of King John, Bi ſhops, were Inveſted by the . 
= or per, 'Bagulum & Annulum,, but at King fobn by bis Charter 
ted, 


'That there ſhould be 4 n with-T hree 
_ ictions': (1 AN lemebe TE __ Rf Fe SIGs (2.JHis 


SS of 25 E4.3. de ner WS | which 1 is confirmed by 


(5.) The.pnanner of 1 makings a Biſhops fullydeſcribed in Evnt 


yo 4 7th 15 NO 7 
and have his conſent ; Sl i er. the King in Chancery 


terwards,” be Sp au 3 he Temporal pointes ; 
e Vacatiot| of he Bin 44 mention'ismade 


erent of 13 R.2.c.2. ( 2)- Alſo. the af in ap poſitive (e) (e) Caſe of the 


the waking of all Pibops, by Elect 6 : 
onion Aﬀſent ; andhythe 254 Pa. evra fo r m_ n_— my 
cratid makes ith more certain :; thePope after the par. 3. 


ſaid Charter hay: uſe to Take any - eter He erin 


withour Election and Aſent of the King, it was but an Ufurpati-, 


on, and contrary to the T As _ reſtrained. by , 16 R. 2. and 
ee Anil after the 25 H.8. 


by-Poſtulation or any Tranſlation of 2; but byElection, as the 


ſaid Statute pteſcribes;; And the fo rin of ing'a Biſbop at this, 


day, 'isafter the ſame rhanner as aforeſaid,. and according to the 
ſaid Statute. 


* (9.) The lntereſt and Authority which 2 Biſhop Electhath, Is, . 


Thar he is EpyſCopas Nominis, non Ordinis, neque. F bs ; 
But by his Confirmation he hath Ponteem » Fed _—_ to 
Excommunicate and .Certifie the ſame, 8 


power of the Guardian of the Spiritualties rut _ m—_ ). "Bu (b) Dyer 350. 
Q 2 after 


neyer uſed to have a Biſhop, 


\ 


zo 


Th ; TFRITIY 


Aſcough's, 
Calc. Latch. 
Rep. 


(4 ) Tr in. 3, 
Car. B. R. 
Caſe # aber 
verl. Lambe, 
Jones Rep. 


(!) Ant:9. 
Brit, fo. 22, 


after Electionand Confirmation; he hath'Poteftarem Qrdinarionis, © 


G) Evans and venue; and this al{ohe hath upon his Confirmation (+). to Bi. & 


for then he may Conſecrate, confer Orders, cc. For a Biſhop hath 2 
Three Powers, ( 1. ) Ordinis, which he hath by Conſecration, © 
whereby he may take the Reſignation of a Church, confer Orders, 
conſectate Churches;z, And this doth not appertain to him quarem. 
Biſhop of this or that ;but is nniverſal yer the whole-World;. 3 
Sethe Archbiſhop of Spalaro, when he was here, conferr'd Oxders, 
(2.) Juriſaittionis, which is not Univerſal, but limited to a piace, 
and confin'd to his See 3 This power he hath upon his Confirmati- 
on. (3.) Adminiſtratio rei familiaris, as the Government of his Re-. 


ſhop acts either by his Eps Order,or by his Epiſcopal Zuriſdiktion 
By the former bo Ordains ons and Prieſts, (oh ike 
ſecrates Churches, Chappels and Church-yards, adminiſters Con 
firmation, &c. By the latter he acts as an Eccleſiaſtical Judge ig 
matters open, by waht _ 92 4 of pr. _ | 
10.) An. 1430.7 »mp.Reg.H.6. Hen.Chicheley Archiepsc.Cant, 
in Snodo Conſtirmtnon eſt, Ne TarifuifHonem Eceſuſtican ExL)T 
ret, niſi Furts Cooilis abr Claroh: grade em ab Oxonienſi vel Car 
tabrigienſi Academia accepiſſer. Amr. Brit. fo.284.n4.40. The power 
of the Biſhop and Archb is derived from the Cxown, as was 
held in Wakkeys Caſe againſt ; Where it wasalſo held, That 
the Grant of a Commilfat or Officialto ane was good, notwarhs. © 
ſtanding he were s Lay-man,and not aDoctar of Laws. but anlys © 


Batchelor of nh hederdiaenet That the Jurifdictic 

of the Biſhop atid Atchileacon is from the Crown by; nlage 
and preſcription 3 and = in it (elf, as it is coercive to puniſh 
Crimes, or to determine ap ome Oſa.and Þ of Te- 
ttaments; and granting of Adryniſtrations,heing Civil Cauſes ae 
derived from the or or not -inciderit ds mero ay 6d 


4 


ſhop; which appears by _ ws Caſe, par,g. Cavdry's Caf 
1.Ed.'6. c.2: the Sw. of 257 'Þ: and dfrers Other utharities, aud 


ſence of the BiſhoÞs ttyon Etvbaſſies,or in multiplicity of bukneſs) 
did ſupply theit places in watter 6 5, but not. 10 Zao/diftion 
(7). Theſe werechie the caſe of the Biſhops in the multi 


| pay © the 7 
Provinee; and toexecute futh Powerand Authority, aud receive © 
ſach profits as were Iimitett in their Commiſſions by the Riſhops © 
or Diocefans;whoſe Siffragansthey were. What Towns or Places * 
tg 
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to be the Sees of Biſhops Suffragans,. and how many to a Dioceſs, 

and in what Dioceſſes, appears by an ACt of Parliament made in 

the Reign of King #.8. Such Suffragan Biſhops are made incaſe 

the Archbiſhop, or ſome other Biſhop defire the ſame ; In which 

cale, the Biſhop preſents twoable perſons for any place allowed by 

che faid Act of Parliament, whereof his Majeſty doth chuſe one; 

but at preſent there are no Suffragan Biſbops in England. They were 

no other than the Chorepiſcops of the Primitive Times, Subſidiary 

Biſhops, ordained for eaſing the Dioceſan of ſome part of his bur- 

then,as aforeſaid : by means whereof they were enabled to perform x1. Hiſt. Ec-- 
ſuch Offices belonging to that Sacred Function,not liniedto time clel. pag. 294+ 
and place by the ancient Canons, by which a Biſhop was reſtrained. 

in ſome certain Acts of Juriſdiction to his proper Diocels.Of theſe 

there were 26 in the Realm of England, diltinguiſhed by the Names 

of ſuch Principal Towns as were appointed for their Titleand De- 

nomination. 'The Names and Number whereof, together with 

the Juriſdiction and preheminences proportianed to them, the 

Reader! may pexuſe in the” Act of Parliament made Ar. 26 #.8. 

(12.) According torhe Temporal:Laws of this Land, if a Bi- 

ſbop grant Letters of Inſtitution under any other Seal than his Seal 

of Office, and albeit it be out of his Dioceſs,yet it is good ; For in 

Cort's Caſe againſt the Biſhop of St. Davids and others, where the (») Hill. 8; 
Maintiff offered mevidetice Letters of Inſtitution, which appeared <=": B- R-Rov 
to be ſealed with the Seal of the Biſhop of Londen, becauſe the Bi- $549" verl- . 
Hopf St; Pevids had ner: his Seal of Office there, and which Let- David, os ati. 
ters were made alſo out of the Dioceſs; It wagheld, That they os, Cro. Rep. 
were good enough, albeit they were ſealed with another Seal, and @) Linwwde 
made out of the Dioceſs zfor that the Scal is not material, it being J”* P7216. 
an Act made of the Inſtitution: And the writing and ſealing is nj. __ 
but a Teſtimomalthercof, which may be under any Seal, or.in any (0)colt & 619- 
place. But of that point they would adviſe (m), , ver verl. Bp. 

(13.) A Biſhap, if he celebrate Divine Service in any Church of ff Coventry &+- 

his Dioceſs,way require the Offerings of that day (n). He may ſe- 7if4d Hob. 
queſter,ifthe King preſentnot; and 12 #.8.8. by Pollard, he muſt 054 H.9. 13. - 
ſee the Cureſerved, if the perſon fail, at his own Coſts(s). He 10H. 9. 18, 
may commit Adminiſtration, where Executors being cated, refuſe 7 E- 4-12. 
to prove the Will(p). He bath power of diſtribution and diſpoſing ****; 44 folks. 
of Seats, and charges of Repairs of the Churches within kis Dio- 2? ©. 
ces (4g). He may award his Fure Patrozatws where a Church is Li- Bally. CT 
r1910u5 between an Uſurper and the other ; but if he will chuſe the Kep- 

Clerk of either at his peril,he ought at his peril:to receive him that C), Lord Star-- 
hath Right by the Statute (7). He may Licenſe Phyſicians, Chi- 275 £0 
rurgions, Schoolmaſters, and Midwives (s), He may Collate by 15191 2 2. 
Lapſe.. He may take competent time to examine the ſufficiency (5) W.2.cap. 54. 
and 


. 
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and fitnefs of a Clerk. He may give convenient time to perſons”, # 
intcreſted to take notice of Avoidances. Heis diſcharged againſt 
the true Patron, 2nd quit of Diſturbance, to whom it cannot be, Þ 
imputed,if heteceive thar Clerk, that is in purivance of a Verdict 
(s) Sir ir. E!:45 after Inquelt in a Faure Patronaru (5). He may have Six Chaplains, } 
ver. Achbi- and every Archbiſhop may have Eight Chaplains (r). He may 
mM 1% uniteand conſolidate {mall Pariſhes; and aſliſt the Civil Magiſtrate 
=. by. in execution of fome Statutes concerning Eccleſialtical Afﬀairs, 
(t)Star.218.8, And by the Statute of 1 El:z. cap.2. any Biſhop may at his pleaſure 
c. 1g- joyn and aſſociate himlclf to the Juſtices of Oyer and Terminer,or to 
the Juſtices of Aſlize at the open and general Seſſions ro be holden 
at any place within his Dioceſs, in Cauſes of the Church, And the 
Statutemade 17 Cer.1,c. 27. forthe diſinabling of perſons in Holy 
Orders to exerciſe Temporal Juriſdiction or Authority, is Re- 
pealed by the Statute of 13 Car. 2. c.2. whereby they are now ena- 
bled to exerciſe ſuch Temporal Juriſdiction as formerly; andis 
commonly ſtyled the Ordinary of that Dioceſs, where he doth 
exerciſe. his. Epiſcopal Authority and Juriſdiction. In Parlia- 
ment, Biſhops, 'as Barons, .may be prefent and Vote at'the Trial 
and Arraignment of a Peer; only before Sentence of death, or loſs 
of Member, ' be pronounced, ( that they may have no hand in ' 
blood in any kind) they have by Canon Law the Priviledge and In-' F 
junction to abſent themſelves ; and by Common Law, to make: 7 
Proxies to vote for them. be 
( 14.) OR DIN ART, according ts the acceptation of the' 
| Common Law with us, is uſually taken for him that hath Ordinary' 37 
(uy Vid, Broo, Jurifdiction in Cauſes Eccleſiaſtical (x), immediate to the King,” 
bs; tit. He is in Common underſtanding the Biſhop of the Dioceſs, whois: © 
; the Superviſor, and for the moſt part Viſitor of all his Churches: © 
within his Dioceſs,and hathOrdinary Juriſdiction in all the Cauſes. © 
aforelaid for the doing of Juſtice within his Dioceſs 5 jure proprio. © 
& now per deputationem, and therefore it is his care to ſee that the © 
Church be provided of an able Curat, Haber enim Coram Curarum, 
and may execute the Laws of the Church by Eccleſiaſtical Cen-' 3 
{ures, and to him alone are made all Preſentations to Churches ® 
- "vacant within his Dioceſs. Ordinarius habet locum principaliter in” © 
Epiſcopo, C& alits Superioribus, qui ſoli ſunt Univerſales in ſuis Juriſs' 
dittionibms : Jed ſunt ſub eo alii Ordinarii, hi videlicet, quibus Comperits © 
Furiſaiftio Ordinaria de jure, privilegio, vel conſuetudine, Linw, cap." © 
Exterior. tit. de Conſtitution. ' 
(15.) The Juriſdiction of the Ordinary. or Biſhop, -asto the' 2 
Examination of the Clerk, or as to the Admiſſion or Inſtitution of ® 
him intoa Benefice, is not Local; but it follows the perſon of the. 
Ordinaryor Biſhop whereſoever heis: And therefore if a Clerk 
be "I 


» tl & 
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be preſented to the Biſhop of Norwich, to a Church which is void 
within the Dioceſs of Norwich, who is then in London; or if it 
be to a Biſhop of /reland, who is then in England, and in London ;, 
the Ordinary may examine the Clerk, or give him Admiſſion or 
Infticution in Zordon: And lo it was adjudged (c). 


Clerk of him that comes firit ; for as he may take competenttime to 


examine the ſucffiiency and fitneſs of a Clerk ;, ſo may he give con- path, 37 
venient time to perſons intereſſed,to take knowledge of the Avoi- C.B.in Ky 


(c)27 Eliz. 


. . : ; C.B. in Carter 
(16.)T he Ordinary isnot obliged upon a Vacancy to receive the = ny Caſe, 


3. 


Jac. 


olly's 


dance,even in caſe of Death;and where notice is to be taken,not gi- and Dobbins 


yensto preſent their Clerks to it. And perhaps,if he do receive the 
Clerk of him that comes firſt, yet he-may quit himſelf of a Diſtur- 
bance,becauſe he doth nothing therein but as Ordinary in Law.But 
if two or more Preſent, ſo that the Title is become LEitigious, then 
and in ſuch caſe be cannotreceive the Clerk of any,of his own pleca- 
ſure, except the Title be certain,but hath his way of fafety by Jure 
Patronatws;, and when he hath uſed the Fure Patronatus, and that 
finds for one party, yet he may ſtill receivea contrary Clerk if he 
will,for whocan let him ? but that muſt be at his own peril,and that 
is ata double peril, ( 1.) That the Title he the better : (2.) That 
the Patron, whoſe Clerk he hath received, will plead and defend 
that Title ; for otherwiſe he cannot do it. But though after Inqueſt, 
in Jure Patronatus, the Qrdinary may accept the contrary Clerk, 
yet it is againſt Juſtice and the intent of the Law ; For ſince it is a 
Proviſion meerly for the goodand fafety of the Ordinary, and he 
pretends Doubt 3 and therefore puts the Patron to thisenquiry to 
his charge and delay to fatisfie and ſecure himzhe ought idol and 
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Leon. 


receive the Clerk according to that Verdict. And thatisthetruc | 


meaning of the Books that ſay,that the Ordinary is ro.judge of the 
better Title, that is, not to prejudge of his own Will, but jecandwn 
allegata & probata,, upon Verdict of the Right given, and found ac- 
cording to the form of Law, to give Inſtitution -which.is his Judg- 
ment,and the Induction his Execution. And though it is but an In- 
queſt of effice,and therefore binds not ; True it is,it biadsnat but 
with a diſtinction) that is,it binds not the Patron itrhis Quare Impe- 
dit, but 1s Final, even to the true Patron, that he cannot impute di» 
{turbance tothe Ordinary, following that Verdict, and therefore it 
onght to bind himto follow it.Fer to theſe purrpoſes it is a full Ver- 


dict,never to be tried again. And if but one Pretent,if the Ordinary (© Paſch. 
at. Rot, 897, 


make doubt of his. Title, as in many caſes he juſtly may, being a 
{ranger toit, he may require ſatisfaction by Fure Patronatus (d). 


iT 


Sr. #'ill. Eluis 
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(17.) If it be demanded, whether the Ordinary can cite aman ſhop of work ,. 
out of his Dioceſs ? the Common Law anſwers it inthe Negative and others ; 
And fo it was held by Zones and Whitlock, Juſtices in Brown's Caſe, in Hob-Repy, 


where 


_—_—_— 


where they held, That at the Common Law a Biſnop cannot cite a 
man out of his Dioceis ; and there Whrelock held,that the Ordinas 
ry hath not any power of Juriſdiction out of his Dioceſs,but to ab- 
(4) Brown's {olvea perſon Excominunicated (e). If one in N, commit Adulte- 
Caſe, Latch. Ty in another Dioceſs, during the time of his Reſidence, he may be 
Kep. cited inthe Diocels where he committed the offence, although he 
© z-ownl.p. 1. dwell ont of the Dioceſs : by Coke, Warburton, and Winch*, And 
Caſesand Law jn the time of his Viſitation he hath Fu ad oy according 
to the Cuſtome more or leis, as in Gloncefterſhire, where the Im- 
propriation of Derehure. pays annually 7 5. 9d. pro Synodalibus & 
Procurarianibus ;, for this Syodal is not in this ſenſe here taken as 
in the Statute of 25 H, 5, cap. 19. for Synodals Provincial, which 
feem to ſignifie the Canons or Conſtitntions of a Provincial Synod, 
nor forthe Synod it te], which the word Syzedale doth ſometimes 
ſignifie 3 but 1t is here in the fame ſenle as rhe word Synodal in the 
Statute of 34 .5. cap. 16. for a Synodal is noother than aCenle 
or Tribute in money, paid to the Biſhop or Archdeacon by the In- 

teriour Clergy. [ 430 
Cf) Davis x. (3S.) EverySpiritual perſonis viſitable by the Ordinary (f ). 
Commend. So1s a Dean ae mero jure, for ine is Spiritval (g ). The Ordinary 
72 b. hath alſo power of Correction of a Parſon (hb). Andevery Hol- 
(e) D. 10. El, ral, beit Lay orSpiritual, is Viſitable (5). By the ancientLaw of 
(b)20 4.6, The Realm the King hath power to Vilit, reform and correct all 
45, Abuſes and Enormities in the Church (k,). Nor are'tlc Kings Do- 
(i) Co. 10. natives vifitable by the Ordinary (4); but property by theLord 
Suton's Holp- Chancellor ("). And the King may grant aSpecial Commiſſion 
HY Davis 1 EIS (). But asto Hoſpitals, if they be Spiritual, the | 
Proxies 4 Ordinary vilit them; if they be Lay-Hoſpitals;the Patron(s). 
(1) Davis 1 In the Stat. of 1 E/. cap. 2. there isa Proviſo, That al and fingular 
D. & C.de Archbſhops and Biſhops, and every of their Chancellours, Commafaries 
Ferns = Br. Archdeacons, and other Ordinaries, —_— any peculiar Eccleſiaſtical 
—_ ire 21. Jursſdiftion, ſhall have full and authority by virtue of this Aft, 
(m) Davis 1. 4s well ro enquare in their Viſutagions, $ ynods, and elſewhere within their 
46. F N.B. Turiſdiftion, or any other time or place, to take occaſions and informati- 
& BD 1.46. 995 of all and every therhings above-mentioned, done, comminted,' of 
- ag perpetrated within the Limits of their Furiſdittion-or Authority, and ro 
Suttons 31» Puzrifh the ſame by Admonition, Excommunication, Stequeſtrarion, or 
rtvation, and other Cenſures and Proceſi in like manney as hereto» 
fore bath been nſed by the Queens Eccleſiaſtical Laws, The Ancient © 
cuſtome was for the 3ſor to viſit in his own perſon, C& wviſitare Ec= 
cleſation, - ptr cuntlas Dioceſes parochiaſque ſuas, 10.9. 1.c. Epiſcopun 
E. Concil, Tolktan 4. ca. 35. This Viſitation is a ſpecial and pe- © 
cultardury belonging to every Biſhop, as derived from the Apo- ® 
6815, 16, ſtles, who themſelves were Y3ſrors, and for that end and purpoſe 
tf did 
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Of Biſbops and Ordmaries 


did pom e's Eccleſias & Urbes. The Biſhop hath his Triennials, 
per Archidiaconon Viſitatio poteſt fieri ſmgulis annis. Extr. de Offic. 
Archid. c. Mandamus, We find alſo, that Epiſcopms debet Viſtrare 
ſingulis annis Parochiam, niſt dimittat propter gravamen Eccleſiarum, & 


runs mittar Archidiaconum, &c. Ab Sic, ſuper 2. 1.de Offic. Archid.c. 


ut Archidiaconus 10.4.1.c, Decrevimus, &c. Epiſcopum. 


2, Cok. 15. 
D. Spe/m.Con- 


(19.) Every Biſhop hath his Cathedral-and Council, and the il. p. 238. 


Council and Biſhop there decide matters of Controverſie ; the Pre- 
bends have their names from the affording of help to the Biſhop. 
Ifany Clerk,after he hath ſworn Canonical Obedience,ſhould hap- 
pen to commit Epiſcopscide, he is guilty of Perty-Treaſon, and ſhall 
ſuffer as ſuch, hexeas heretofore the County of Glouceſter was 
a part of the Dioceſs of Worcefter, out of which it was taken by 
King H.8. when firſt made a Biſhoprick, the Dioceſs of Worcefter 
was in the time of King E4.6. laid to the See of Glouceſter. Dr.Hey- 
lin*s Hiſt.Eccl.p.101. Next untothe Two Archbiſhops;the Biſho 
of London, of all the other Biſhops, hath the Preheminence. Ei. 
copus Londinenſis ( ſays an Ancient Record ) ſpecials quadam Dig- 
mitate ceteris anteponendus,quia Eccleſie Cantuarienſis Decanus eſt Pro- 
vincials, The Biſhop of Dureſme ( who is next in precedency ) 
hath been a Count Palatine about ſix or ſeven hundred years, and 
hath at thisday the Earldom of Sadbeyg, long ſince annexed to this 
Biſhoprick by the King. Note, a Preſident hath been ſhewed at 
Common Law, That the Biſhop of Durham impriſoned one for a 
Lay-Caufez andthe Archbiſhop of York, as his Soveraign, cited 
kim to appear before him, toanſwer for that Impriſonment; and 
the Archbiſhop was fined four thouſand Marks. Go.par.1. The Bi- 
ſhop of Wincheſter was anciently reputed Earl of Southampton : All 
the other Biſhops take place according to the Seniority of their 
Conſecration, unleſs any Biſhop happen to be made Lord Chancel- 
lor, Treaſurer, Privy Seal, or Secretary of State, which anciently 
was very uſual. All the Biſhops of England are Barons and Peers of 
the Realm, have place in the Upper Houſe of Parliamenr,asalſo in 
the Upper Houſe of Convocation; The Biſhopricks were erected 
iuto Baronies by Wilkem the Congueror at his coming into England. 
And asa ſpecial remark of Honour, Three Kings, viz. of England, 
Scotland, and Semb-Wales, in thc year 1200. did contribute theit 
Royal ſhoulders for the conveyance of the deceafed Corps of Hugh, 
Biſhop of Lincoln, to his Grave. And nowonder, when Princes 
rhemſelyes, and ſuch as were of the' Blood Royal were anciently Bi- 
ſhops inthis Kingdom; they have been not only of the beſt Nobi- 
lity, but divers of the Sons and Brothers of ſeveral Engliſh K ings 
lince the Conguelt and before, hayeentred iuto Holy Ordeys, and 
became Eccleſialticks,as at this day :— — inthe molt of all 
| other 


, Ld 


10 Jac. Caſes 


in Law, & a 
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other Movarchies throughouttthe whole Chriſtian World.  Eche G : 
wolph, Son and Succeſlor to Egbert, ir{t{ole King of England, Gy F- 
Ods, © 


— 


cheſter. Geofry Plantagener, Son to King Herrythe Second, was Bi- : : | 
1u, And Henry de Beauford, Brother toKing Henry | y 


$414es, ib. 2. Mr. Selden proves ) continued above Four thouſand years, till © 
de Synedriis, Pope Nicholas theFirſt, about the Eighth Century, to exclude the 


Vid. Gret. ſpace of four or five hundred years, during the Reignof,theSaxym b; 


and - © be uſed by Spiritual perſons, &c. In which it was O- © 
daine 5 bat #4 
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and not by the Elebtion of the Deans and Chapters 7 That all their Pro+ 
ceſſes and Writings ſhould be made in the Kings Name only, with the Bi- 
p's Teſte 40itz 4nd ſealed withno other Seal than the Kings, 
or ſuch as ſhould be Authorized and Appoimed by bim. In the com- 
pounding-of which ACt there was more danger ( as Dr. Heyli:: 
Poerves) couched, than at firſt appeared. For by the laſt Branch 
thereof 1t was plain and evident ( ſays he) that the intent | of the Cau- 
trivers was, by degrees to weaken the Amthority of the Epiſcopal Orderg 
by forcing them from their ſtrong hold of Divine Inſtitution,and maki 

them no other than the Kings Meniſters only, or as it were, hu 
aſtical Sheriffs, ro execure his Will, and diſperſe his Mandates, And 
of this A# ſuch uſe was made (though pollibly beyond the true in- 
tention of .it-) that ( as the ſaid Dr. Heyl;n obſerves) the Biſhops 
of thoſe Times were not ina Capacity of conferring Orders, but 
as they were thereunto impowred by ſpecial Licenſe. The Tenour 
whereof ( if Sanders be to be believed) was in theſe words follow- 
ing, viz. The King to ſuch a Biſbop Greeting, Whereas all and all 
manner of Turiſdittion, as well Eccleſiaſtical as Civil, flows from the 
King as from the Supream Heud of all the Body, &c. We therefore give 
p<. | ant to thee fail power and Licenſe, to continue during our good 
es, for bolding Ordination within thy Dioceſs of N. and for pro- 
moting fit perſons unto Holy Orders, even ro that of the Prieſthood. 
Which being looked on by Queen A4zry, not only as a dangerous 
diminution of the Epiſcopal Power, but asan odious Innovation 
inthe Church of Chr:ft ; ſhe cauſed this Act to be Repealed in the 
firſt year of her Reign, leaving the Biſhops todepend on their for- 
merclaim, and to aCt all things which belonged to their Juriſdi- 
Ction in their own Names, and under their own Seals, as in former 
times. In whicheſtate they have continued without any Legal In- 
terruption, from that time to this. - But ( ſaysthe ſame Author ) 
in the Firſt Branch there was ſomewhat more than what appeared at the 
fir * (yr : For, though it ſeemed to aimat nothing, but that the Biſhops 
ſhould depend wholly on the King for their preferment to thoſe great and 
eminent places ; yet the true drift of the Deſwn was, to make Deans and 
Chapters uſeleſs & the time to come, and thereby to prepare them for 4 
Diſſlwion, For, had nothing elſe been inte in #t, but that the 
King ſbould have the ſole Nomination of all the Biſhops in bus Kingdoms, 
it hath been only 4 reviver of an Ancient power, which had been for- 
merly inveſted in his Predeceſſors, and in allorher Chriſtian Princes. 
If weconſult the Records of elder Times, it will readily appear, 
not only that the Roman Emperours of the Houſe of France did 
Nominate the Popes themſelves ; but that, after they had loſt that 
power, they retained the Nomination of the Biſhops in their own 
Dominrons. The like done alſo by the German Emperours, by - 
& 2 the 
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the Kings of England, and by the Ancient Kings of Spun - The + 
Inveſture being then performed per Annulum & Baculum, that is, 
by delivering of a ing, together with a Groſter or Paſtoral Staff, ty - 


the party nominated. 


(22.) By Ancient Right the Biſhops of London are accounted © 


Deans of the Epiſcopal Colledge ; and being ſuch, are by their 
place to ſignifie the pleaſure of their Aerropoltan toall the Biſhopz 
of the Province, to execute his Mandares,and diſperſe his Aſſves, |. 
Ibid. p. $4, $5 On all emergency of Affairs: As alſo to preſide in Convocations, © 
or Proyincial Synods, during the vacancy of the See, or in the 


neceſſary abſence of the Metropolitan, 
(23.) InO Brianand Kmwan 


Ed. 6. under his Privy Seal ſignified to Sir 7.C. and tothe 


Chancellor, and others in Jreland;, That he eleted and appointet © 
7.8. to beBiſhop of Ofſory : requiring them to Inſtal him in the *> 

uty-being removed, the Chancellor and the © 
ſon nnder the Great Seal of Ireland to the Bi- © 


Biſhoprick. The 
ether made a Co 


* 
hiv 7? 


$ Caſe. the Caſe was, _ ko 


% 


ſhop of Dublin to Conſecrate him3 which was done accordingly, © 


and he did his Fealty, and recovered the Temporalties out of ” 


the Kings hands. Afterwards in the life of 7.B.Queen 


7. T. to be Biſhopthere : who was likewiſe Conſecrated, and who 
made a Leaſe of divers Lands of the Biſhoprick for 101 years, 
which was confirmed by the Dean and Chapter. F. B. died; and 
after 7. T.died F.W. was elected Biſhop. The Queſtions in the 
Caſe were, (1.) Whether 7. B. was well created Biſhop ? (2.) 
Whether this Leaſe made by F. T. being Biſhop de fa#o, but not de 


eleted 
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% 


F. 
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yore in the life of 7.B. he ſurviving F. B. ſhould be good to bind the © 


Succeſſor ? Reſolved, The Commillion was wellexecuted, although 


the Depury Sir 7. C. wereremoved. (2.) Reſolved, That before © 
the Statute of 2 El:z. the King might by Patent without a Writ of 
Conge d* Eſlire create a Biſhep, for that was but a Form or Ceremc | 


ny. '(3.) Reſolved, That _—_ 7. T. was Biſhop de fatto in the © © 
e by him for 101 years was void, 


life of 7. B. that the Leaſe 


though it was confirmed by the Dean and Chapter, and ſhoutd not ©. 
bind the Succeſſor : But all Judicial Ats made by him, as Admif 
ſons, Inſtitutions, &c. ſhould be good; but not ſuch voluntary 


Acts as tended to the depauperation of the Sncceſſor. 


A Biſhop made a Leaſe for three Lives, not warranted by the 


7 Rent; the Succellor accepted the Rent. 


It was Reſolved, It it oul {bind him during his time, ſo as he ſhall 


not avoid.the Leaſc, which otherwiſe was voidable. 


CHAP. 
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| CHAP.IVvV. 
% Of the Guardian of the Spiritualties. 


1. What the Office of ſuch a Guardian is, and by whom Conſtirted, 

2. The power of ſuch Guardians in vacancy of Archbiſhopricks. 

3. What Remedy in caſe they refuſe to grant ſuch Licenſes or Diſper- 
fſations, as are legally grantable. 

4. Who is Guardian of the Spiritualties, of Common Right. 

5. What things a Guardian of the Spiritualties may do. 


EY RA 831, 


(1.) Os of the Spiritualties ( Cuſtos Spiritualiuem, wel Spi- 
ritwalitats) is he to whom the Spiritual Juriſdicti- 
on of any Djoceſs ( during the vacancy of the See _) is com- 
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an by Delegation, as he whom the Archbiſhop or Vicar-General 
doth for the time depute. Guardian of, &c. by the Canon Law 
pertainsto the y - om———_ of the Dean and Chapter. c. ad abe- 
lend. Extr, Ne ſede vacante aliquid innoverur : But with us in Eng- 
land, to the Archbiſhopof the Province by Preſcription. Hawbeit 
(according, to- Mr. Gwin in the Preface tohis Readings) divers 
Deans and-Chapters docchallenge this by AncientCharters from the 
Kings of this Realm, Cowell yerb. Geſtos, This Eccleſiaſtical Office 
is ſpecially in requeſt, and indeed neceffarily in the time of the 
Vacancy of the Epiſcopal See, or when the Biſhop is in remorss 
agends about the publick Afﬀairs of the King or State; at which 
time Preſentations muſt be made to the Guardian. of the Spixitu- 
ties,yhich commonly is the Dean and Chapter :.or unto the Vicar- 
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mitted (4). Dr. Cowell conceives, that the Guardian of the Spi- /4) vid.St.25- 
ritualties, may be either Guardian in Law, or ure Aagift ratus (as H. 2. c. 21. & 
the Archbiſhopis of any Diaceſs within his Province ) or Guardi- 13 Eliz. c. 12. 


] General, who ſupplies the place and room of the Biſhop (6). And ap _ pars 


therefore if a man Recover, and have Judgment for him in a Quare 
Impedit, and afterwards the Biſhop ( whoisthe Ordinary) dieth 

In this caſe the Writ to admit the Clerk to the Benefice muſt be 

* &Cirected tothe Guardian of the Spiritualties, Sede uacarte, to give 

\ him 4dmiſſion: But if before his Admiſſion another be created 
> Bilhop of that See, and Conſecrated Biſhop; in that caſe the 

> Power of the Guardian of the Spiritualties doth ceaſe, and the 


party may have a new Writ tothe new Biſhop toadmit his Clerk (c) 18 Eliz: 
(c). A Guardian of the Spiritualtics may admit a Clerk, but he 4 ow 350. 


cannot conhrm a Leaſe *, 


(2.) The 


and Aſcough. 
Latch. Rep. 
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Of the Guardian of the Spiritualties, 


En  ———_ 


(2.) The Guardian of the oprngnes takes place as well in the 
vacancy of Archbiſhopricksas 

ting Licenſes, Diſpenſations, and the like,during ſuch vacancies,by 
the Stat. of 254,38; whereby iris pravided and enafted,That if it 


iſhopricks,and hath power of gran- - 


38 


happen the See of the Archbiſhop of Canterbury to be void,that then 


all ſuch Licenſes, Diſpenſations, Faculties, Inſtruments, Reſcripts, and 
other Writings which niay be granted by virtue of the faid AQ, 


ſhall (during ſuch vacation of the ſaid See) be had, done, and gran- : 
ted under the Naine and Seal of the Guardian of the Spiritualties 


of thefaid Archbiſhoprick, according to the Tenour and form of * : 


the faid Act, and ſhall be of like force, value and effeR, as if 
they had been granted under the Name and Seal of the Archbiſhop 
for the time being. Where it is alſo further enafted, 

(3.) That ifthe ſaid Guardian of the Spiritualties ſhall refuſe to 


a, 


grant ſuch Licenſes, Diſpenſarions, Faculties, &c. toany perſon that * : 
ought upon a good,juſt,and reaſonable cauſe to have the ſame; then : 


and in fuch caſe the Lord Chancellor of England, or the L. Keeper 
of the Great Seal, upon any complaint thereof made, may direct 
the Kings Writ to the ſaid Guardian of the Spiritualties, ( during 
ſuch Vacancy as aforeſaid ) refuſing to grant ſuch Licenſes,&c, en- 


joyning him by the faid Writ, nnder a certain penalty therein li- 


mited at the diſcretion of the faid Lord Chancellor or Lord 
Keeper, that he ſhall in due form grant ſuch Licenſe, Diſpenſation; 
Faculty, &c.according to the requeſt of theProcurers of the ſame, 
or fignific into Chancery by a day certain for what cauſe he refuſed 
to grant the ſame : wherezif upon ſuch Certificate it ſhall appear, 
that the cauſe of ſuch Refuſal was reaſonable, juſt, and ood ; that 
then it ſhall be admitted andalſowed ; otherwiſe, there may iflue 


thence by virtue of the ſaid Statute a Writ of Injuntion,comman- ** 


ding the ſaid Guardian of the'Spiritualties,ſo refuſing as aforeſaid, 


to make ſufficient grant of ſuch Licenſe, Diſpenſation, &c. by a cer- 
tain day ; and if atter the receipt of ſuch Writ, the Guardian of 
the Spiritualties ſhall yer refuſe to grant the ſame, and ſhew no juſt 
or reaſonable cauſe for ſo doing; that then and in ſuch caſe the ſaid 
Guardian of the Spiritualties ſhall incurr ſuch penalty to his Maje- 
ſty, as ſhall be Iimited and expreſſed in the faid Writ of Injunti- 
on; And moreover in ſuch caſe, a Commiſſion nnder the Great 
Seal may iſſue toT'wo Spiritual Prelatesor perſons to be nominated 
by his Majeſty, Authorizing them to grant ſuch Licenſes, Faculties, 
and Diſpenſarions, as were ſo refuſed to be granted by the Guardian 
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of the Spiritualties, as aforeſaid : And what in this caſe is here en- *' 


joyn'd tothe Guardian of the Spiritualties during the vacancy of 
the Archbiſhoprick, is likewiſe expreſly by the ſaid Statute to the 
Archbiſhop h:mſclf in the time of Plenarty, or Non-vacancy of the 
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if the Gumgien of the Sprggalies 4 


© (4.) Of the Metropolitan, the Dean and ChapteriSof Common * 
eg ; 2m of the $piritualties : Of Low Bilbogrids 
in times of Vacation,the Dean and Chapter of the See is of Com- , 
mon right the Guardian of the Spiritualties,and not the Metropoli- (7) contra 
tan (4). Yet 5E. 2. Quare impeart, 165. Admit, that during the 31H. 6. 10. 
vacancy of the Biſhoprick of Durham, the Archbiſhop of York is _— Dud. 
Guotanel the Spiritualties. Ahd 23 E. wo ongy p_ the 7-2: hog 
Prior of Chriſt;Chuxch in Camterhyury was Guyydiay of the Spiritual- (4/1, ger 
ties ilktume meg of md A ow rags of rRs rch- that / apr 
biſhoprick the Dean and Chapter is Guardian of the Spiritualities of #+1. ands:er 
inthe timeof vacancy. Alſo of the Archbiſhoprick of Tork, the _ be Me- 
Deanand Chapteris Guardian of the Spiritualties in the yacancy 3%" —_— 
thereof, and not the Archbiſhop of Canrerbury, for that it is a di- the r;me of H.3. 
ſtint Province,.not ſubordinate to\c&fc. conra3 1 H.6.10, Admit. &c. roll. Abr. 
for there a Parſon of the Province of York, had aid of the Merropo- Yr: Preroga- 
liran Guardian of theSpiritualties of the Archbiſhoprick of Tork;in (7F 15S. 
the time of vacancy ot that Archbiſhoprick (e). | — 
lathe Caſe of Grange againlt Nermyit was ſaid by Goke, That of 
common rp ar by the Common Law, the Dean and Chapter,Sede Mich. 13 Jac. 


— 


vacamte, of Ong tn 2s the Spiritalties, as appears AB Rot- 155, 
by Paſch. 17;E43 $9.23.but that paw-the Archbiſhapsþave uſed to —_ Bal, 


have this by may of Compoſition. And in the lame Caſe it was faid rep, 


by Doderidge, - That. every Archbiſhap; hath a Dioceſs and a Pro- 
vince, and of his Dioceſs he js a Bilhop,, and oof, bis Province he is 
Axchbiſhop, ;and yvithin his-Province þe is tobe Viditor of all the 
Churches within his Proyince;and Sede y4earte of any, Biſbop with- 
in his Province» he himſelf is Guardian of the, Spirityalties of all 
the Biſhopricks within his Province : but Sede vacante of his own 
Dioceſs, the Dean and Chaprer of this is Guardian of the Spiritu- 
altiesz andthat no mention is made inthe books of the Common 
Law of any ſueh Compoſition aforeſaid,,but;that the,Guardian of 
the Spiritualuties is tg be according tothe differcnce before put, be- 
tween a Province and &Diocels. | | 

(5.) The Learned Serjeant Roll in his Abridgment doth acquaint 


ers for the King in his Journey in Frence (5). And that the Prior Nemd. 11. 
of Clrift-Chureh, in Camerbaey, Guardian of the Spirityalties during Porto. 
the Vacancy of that Aredbyhoprick,. had a 


— — 


42 Of Conge d'Eflire, 
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(4) 23E.r. him &). - But in the time of the Vacancy of the Biſhop, the | 


Rot. Clauſo Archbiſhopis Guardian of the Spiritualties, and not the Dean and 
— Chapter (1). 


Rep. pa 1. 
Mich. 10 Jac 
Caſes in Law. CHAP. V. 


OF 
Of Conged' Eflire, EleAion, and Confirmation, 


1. What Conge d* Eſlire ſignifies; the Original thereof. 


2. Towhom it #5 direfted, and the manner of Proceedings thereupon, F: 


and of Eleftion, 

3. Confirmation of Biſhops, the form or manney thereof, 

4. Confirmation ina Temporal, nor Spiritual ſenſe, what ? 

5: The Confirmation of Biſhops Elebt beyond Sea, far different from 
thisin England. 

6. The Lay and Prattice in France, touching the making of Biſhops. 


(1;) "Re Eſlire, in French, { Leave to Chuſe | is the Kings 

4 JO to a Dean and Chapter to chuſe a Biſhop in 

(«)F.N.B. thetimeof Vacancy (a). And time was when this Veni« Eligends 
169. Term, was alfo the permiſſion Royal to an Abby or Priory of his own 
_ vid. B. & Foundation-tO chuſe their Abbot or Prior (b). But we now under- 
G) We Ge, ſtand it under no other ſignification than as his Majeſties leave 
' © © vouchſafed to aDeanand Chapter toelett a certain perſon to ſuc- 

ceed as Biſhop of that Dioceſs, whoſe Epiſcopal See is vacant. 


For the better interpretation of this Coyge d* Eſlire, the Modern 


Pens refer themſelves to Mr.Guin in the Preface to his Readings, 


. 


where he ſaith, That the King-of England, as Sovereign Patron of 


all tg ry wry Is other Eccleſiaſtical Benefices, 
hadof Ancient time free Apppaintment of all Eccleſiaſtical Dig- 
nities, whenſoever they happened tobe void: Inveſting them firſt 
Per Baculum' & Annulum, and afterwards by his Letters Patents : 
And that in Proceſs of time he made the Eleft;on over to others, 
under certain Forms ard Conditions, viz. That they ſhould at 
every Vacation before they chuſe, deſireof the King Conge d* Eſlire, 
that is, Leave or Licenſe to proceed to Elettion, and then after 
the EleCtion to crave the Royal Aﬀent, &c, He affirmeth alſoby 
good proof, out of the Books of the Common Law, that King 
John was the firſt that granted this ; and that afterwards it was 
| confirmed by Weſtminſter 1. cap, 1. which Statute was made Av. 3, 
Ed, 1, And. again by the- Statute [ Arricids Cleri ] cap. 2. which 
was Ordained,' Ar.'25. Bd. 3. Star.3. itisg ly agreed, T hat 
the 


bs ? * 


. Coal *-.4 


Elefiion,, and Canfirmoation. 


the Kings of this Realm were originally the Founders of all Arch» 
biſhopricks and Biſhopricks within this Kingdom being at tirſt Do- 
vative per tradetronem Bacwli Paſtoralis 5 Annuli: But afterwards 
King Fohn by. his Charter, 15 7a. in the ſeventh year of his Reigny 
De Commun conſenſu Baronumy i granted: that they ſhould ever after 
beeligible. And from that time came in the Gnge a Eſlire, Y:a, 
Co. 5. par. 14. in Caudry's Caſe. vid. Stat, 1 Fac.cap.3. vid. 17 Ed.3. 
Cap. 40. 

f 2.) The Conge d* Eſlire being granted to the Dean and Chapter, 
they proceed accordingly to Eleft:ion, which in the ſenſe here in- 
tended, as appropriated to this Subjectzis that Regular Choice, 
which is made of an Eccleſiaſtical perſon to ſucceed in the: Office 
and dignity of Biſhop,in,and of that Dioreſs, whoſe Secat the time 
of ſuch Election is vacant. This Electionreferring to an Epitcops- 
cy, or the choice of a new Biſhop in a vacant See,is done by a Dean 
and Chapter ; but thereare alſo other Elections Eccleſialtical rela- 
ting to a Regular choice of other perſons to other Offices and Dig- 
nities in the Church,ſubordinate to the former but here it 15 ſpect- 
ally meant of ſuchan Election or choice of anew Biſhop, as is pre- 
cedent to Confirmation,Confecration,and Inveſture or Inſtalment, 
being made (as aforeſaid) by the Dean and Chapter of a Cathedral 
Church, by virtue of the Kings Licenſe and Letters Miſlive, accord- 
ing tohis Majelties nomination and pleaſure,contained in ſuch Let- 
ters Miſlive, in purſuance of ſuch Licenſe to Elect, under the Great 
Seal of England; which. Election being made accordingly, the 
Dean and Chapter are to return a Certificate thereof under their 
Common Seal unto his Majeſty. This Election alone and of jt 
ſelf, be it to an Archbiſhoprick or Biſhoprick,if the perſon Elected 
were before the Parſon or Vicar of any Church Preſentative, or 
Dean of any Cathedral,or held any other Epiſcopal Dignity, doth 
not ipſo fatto make void in Law ſuch former Benefice, or Dignity, 
or Deanry, becauſe he is not compleat and abſolute Biſhop meerly 
by ſuch EleZtion, but only Biſhop Eleft; And an Election only of 
ſuch.one to a Biſhoprick, who had before a Benefice with Cure, or 


any other Eccleſialtical Dignity or promotion, doth not make a Brief. 25. 
Ceſſion thereof (c). And ithath been adjudged, that a Commendam (4) Trin. 
retinere made to ſuch a perſon of ſuch a'Parſonage,Deanry,or other 11 Jac C. B. 
dignity Eccleſiaſtical, which the ſaid Parſon had before his Electi- 1" Co/t, and 


on tothe Biſhoprick, is yet good to him notwithſtanding ſuch Ele- 
ction, and ſoremains good to him until his Conſecration (4d). 


( 3.) Confirmation hath various ſenſes according to the different Hob. Rep. & 


Acceptation of the word; but here it is mainly intended for that, 
whick/in order to anInveſtyre of!a Biſhop, is done by the Arch- Ga 
bilkop or Metropolitan. of that Province in which a Biſhoprick.is ge 

5 void, 


% 
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_ Of Conge d'Ellire, 


(2) Vid. Scat. 
25H,8 cap. 29. 


[118 Eliz. 


JyCT 3 3c. 


(eg) 22 E.3-13- 


(») 4! E.3-6. 
& 45 E.3-22, 


Othobon. de 


Conferm.Eviſt, 


Caen. 


(z) Weſt. 
-ymb.par. 1. 
h1.2.5e&R. 
$00.F.N.B. 
f0.169.0b.226. 
h.271.d. 163+ 
& Lirt.lib.3.c. 
9. 


yoid,and unto which a new Biſhop is to be Inveſted,with ſuch uſual 


BenediCtions and Ceremonies as are requiſite to the ſame (e), 
Note, That before an Archbiſhop or other Biſhop is Confirmed, 
Conſecrated, or Invelted, he muſt take the Oath of Fealry unto the 
Kings Majeſty only,after which the King under his Great Seal doth 
ſgnifie his Election to one Archbiſhop and two other Biſhops ; 
otherwiſe unto four Biſhops within his Majeſties Dominions,there- 
by requiring them to Confirm his Election, and to Conſecrate and 
Inveſt the perſon Elefted. After which Gnfirmarion and Confe- 
cration he is compleat Biſhopto all intents and purpoles,as well to 
Temporalties as Spiritualties. And now he hath plenamporeſtaten 
tam Juriſdittions quam Ordints ;, and may therefore after his Conſe- 
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cration certife an Excommengment; and upon his Contirmarioa the *, 


power of the Guardian of the Spiritualties doth ceaſe (f), and a 
Writ for Admiſſion of a Clerk to a Benefice, awarded Epiſcops 
Elefto & Confirmato, hath been held tobe good (g). Likewiſe the 
King may by his Letters Patents, after ſuch Confirmation and before 
Conſecration £rant unto ſuch Biſhop tus 'TemporaltiesCh), which 
Grant from his Majeſty is held to be por##es de gratia quam de jure ; but 
if the Biſhop of one Diocels be tranſlatedto a Bilhoprick in atio- 
ther,there needs no new Confirmation of him.In the Canon [des Con- 
firmatione Epiſcoporum] of Orhobon”s Conltitutions,it is Ordained ix 
hec verba, viz. Ut cujus Elettionis Epiſcopalis Confirmatio poſtulatur, 
inter cetera ſuper quibus Inquiſitio & Examinatio precedere debet Secun- 
dum Canonum Inſtitata : iUyd exattiſſime inquiratur, utrum plura Be- 
neficia cum animarum cura, qui Elettus eft, antequam eligeretur, habue- 
rit: Er fi habuiſſe inveniatur, an cumeo ſuper hoc fuerit diſpenſatum : 
Er an Diſpenſatio, ſi quam exhibuerit, vera ſit, & ad omnia beneficia, 
que obrinuit, extendatur. Et fi in aliquo Premiſſorum, is ad quem 
Confirmario ſpettat, Elettum deficere ſua diſcuſſione compererit : eidem 
nullatenus munus Confirmationss impendat. 

(4.) There is alſo Gnfirmarion of another kind,and far remote in 
ſenſe from the formerznot of any Eccleſiaſtical conſideration,nor of 
any Affinity with the other,otherwiſe than Nominal;and that is the 
ratifying or confirming of an Office, or an eſtate in a Place or Of- 
fhce;to one who hath or formerly had the poſſeſſion thereof by a 
good Title, but voidable, though not actually and at preſent void. 
Toexplain this; A Biſhop grants his Chancellorſhip by Patent to 
one for term of his Natural life : this Grant is good tothe Paten- 
tec, and not in it ſelt void ; yet upon the Biſhops death it is voida- 
ble, unleſs it be corroborated and ratified by the Confirmation of 
the Dean and Chapter (z). This is not the Confirmation here in- 
tended, but the Confirmation of the Election of a new Biſhop in 
order to his Conſecrationand Inveſture , which though heretofore 
was 


* 
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Eleflion, and Confirmation. 


was by the Biſhop of Rome, when he claimed a Spiritual Juriſdi- 
ftion in this Realm ; yet now ſince the Srar. of 25 H.8. c.20. the 
fame is at his Majeſties Command performed by the Archbiſhop or 
Metropolitan of the Province wherein ſuch Biſhoprick is void,and 
two other Biſhops 3 otherwiſe by four ſuc h Biſhops within his Ma- 
jeſties Dominions, as to whom under his Broad Seal he ſhall ſigni- 
fie ſuch Election, commanding them to Confirm the ſame, as alſo 
to Conſecrate and Inveſt the perſon whoſe EleCtion to the Biſbop- 
rick is ſo Confirmed as aforeſaid. 

(5.) The Confirmation of the Election of Biſhops to vacant Sees 
accordiag to the Canon Lawzand as practiſed in ſuch Kingdoms be- 
yond Sea, where the Pope doth claim and exerciſe a Spiritual Juriſ- 
diction, is, asto the mode and folemnity thereof, quite another 
thing to what the practice is with us in this Realm. 

(6. In France, though the Nomination of a Biſhopto ſucceed 
ina vacant See belongs to the French King,yet if he doth not Nomi- 
nate within Six or Nine months next after the death of the former 
Biſhop, 7 devolurum eſt ad Papam (k); if a Biſhoprick be there /4;) Cap. #2 
void,be it quomedocungue, whether by Cefſhon gr otherwiſe,the Law ?r0 4eſectu de 
ſpeaks indefinitely in that caſe, the King ſhall Nominate in France mp ae 
who ſhall be the new Biſhop; but then he muſt Nominate within __ oh 
Six or Nine months, which being Elapſed and no Nominationhe $eR.1.9e xc. 
cannot afterwards Nominate, Nam jus eſt ad Papam devolutum : nec gia Nomina. 
poterit purgare moram (1). For the Law in that Caſe and in that King- eetut, 
dom is, that Nominatione non fatta intra Sex menſes, devolvitur No- (Cloth 
minatio & plena Diſpoſitio Epiſcopatus ad Papam, As alſo-appears in EF jindie. 
that remarkable Caſe controverted touching the Confirmation of the cap. 2.d: cox- 
Eleftion, Ad Epiſcopatum Appamiarum; For upon the death of Car- *i/-Prebend. 
dinal de Albret, An. 1520. 10, Dec, that Biſhoprick became void ; 
whereupon the Canons of that Church convened,and proceeded to 
the Election of a new Biſhop,and choſe D.Bernard de Lordat, who 
being elected, applied himſelf Archiepi/copo Tholoſano, tanquam ſus 
Hetropolitano, ſaltem Vicariits ſuis, for the Confirmation of his Ele- 
ction, which was done accordingly ; to which Confirmation the Pro- 
cxrator Regius was not called, who appealed from the ſaid Fleftion 
and Confirmation, alledging that the Nomination to the Biſhoprick 
belonged to the King,who Nominated D.Fohn de Puss tothe Pope , 
whereupon the Pope granted the ſaid Biſhoprick to the ſaid Fohn de 
Pus,who by the Bulls and Proxnes of the Pope took poſleſſion there- 
of. From all which Appeal was again afterwards in Supremam Curi- 
am, between De Puisand Lordat ; but De Pais obtaining another 
Biſhoprick, the Proceſs on the Appeal was ExtinCt,and Lordar by a 
Definitive had the Poſſeſſion of the ſaid Biſhoprick Confirmed to (n) Rebuft. 
him (m), | : Wb ſupra» 

$3 CHAP. 
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CHAP. VL 
Of Conſecration. 


1, What Conſecration ſignifies ; the Ancient Rites and Ceremonies 

thereof unaer the Law ;, who they were to whom it belonged. 

2. Conſecration, as Jpecially Applicable to Biſhops. 

. An Anciem Canon touching the Conſecration of Churches. 

. The Formof Conſecration of Churches by the Tuſtinian Law, the 
Kites and Ceremonies therein uſed by the Greek and Latin 
Churches, | 

5. Conſecration of Biſhops how neceſſary by the Imperial Law, Conſo- 

nant to the prattice of the Greek and Latin Churches, 

6. Conſecration of Biſhops is Character Indelebilis at the Common 
Law. 

. Who firſt Conſecrated Churches, who firſt took the ſtyle of Pope, 
The Original of Godfathers and Godmothers in Baptiſm. 

8. Incaſe of Tranſlations of Biſhops no need of new Conſecrations; 

Requiſites to Creation and Tranſlation of Biſhops according to the 
Common Lay of England. 


(1.) 'S ONSECRATION here chiefly refers either to Bi- 

/ ſhops or Churches: The Gil as well as Canon Law takes 
notice of both (4). It ſignifies a Dedication to God, Fuftiniar i 
his Nowel's makes uſe of the word, thereby ſignifying an Impoſiripi 
of hands (b): For in this manner ( ſays that Book of great Anti- 
quity, entituled NPAZEIE TAN AMNOETOANON) began 


+- ws 


<1 


Bon. vat. &® Biſhops to be Conſecrated. It isa kind of Separation of perſons Fe- 


24+ Q» 1+ Co Pu- 
dendi, & Jul. 
Pacric.in 1 7r- 


ſon.Nor5. 


cleſialtical from the Laity, and of things Sacred from Prophane, for 
the cſpecial uſe and ſervice of God. The word in the Hebrew (1p- 
nifies a Filing of the band, thereby intimating that under the Law 


(6)44.%0:.6. jn the Conſecration of any, there was a giving them or Putting 119 


(-) Ex0d.29.9 
(4) 1King-19, 


15.15, & 


|| King. Is _—_ 


their hands things to offer, whereby they were admitted to their 
Prieſtly Office (c). In this Conſecration the holy UnCtion was uſed, 
or the holy Oyl ar holy Ointment, which was not to be applied to 
any Prophane or Civit uſe, but tobe appropriated to the Sons of 


& 1$am.16.12+ Aaron; only whereas Kings wereandareto be Anointed, that isto 
 lal. 89+ 29» be underſtood-as by fpecial command from God (4), as an Excep- 


-tion to the Sacerdotal practice, and as a Conſecrating them tothe 
Government; 1n relation whereto a King is a Mixt perſon under 2 
double capacity, Ecclefiaftical and Civil, as next-wnder God the Sn- 
preamin Church and State within his own Dominions. _ - 

thoug 


, ——_ — 
EC of 6 EEFRLIISEEITI 
o . Lk 4 


Of Confecration. 


though under the Zevirical Law there was an Anointing Oyl com- 

mon to the High Prieſt with the Inferiour Prieſts (e); yet the (e)Exod.29. 
High Prielt had a Conſecration peculiar to himſelf, which was by 29: 

the pouring out the precious Oyntmentupon his head ( f ). In © +5 png 
imitation whereof are Kings at this day anointed to the Regal pq. _o. 


Authority. 

(2.) The import of this word [ Confecrarion | as pratticable in : 
all Ages, ſpecially reters to Archbiſhops and Biſhops, and with us S 
conlilts in certain Benedittions and Ceremonies peculiarly requiſite | 
thereuntoz And when after Election and Confirmation the perion 
is Conſecrated and Invelted, he is then compleat Biſhop, as well to 
Temporaltiesas Spiritualties, and then the power of the Guardian 
of the Spiritualtics doth ceale. Being Conlecratced he may confer 
Holy Orders upon others,and may Conſecrate Churches and Chap- 
pels, which before he could not. AzJem Archbiſhop of Canter- 
bury deprived divers Prelates for receiving Inveſture of King Z. 1. 
but aftcr they were reſtored ev graria, Speed 436. The Roman Sy- 
nod madea Canon, that Inveſture belongs to the Pope; yet Z. 1. 
uſcd to give Iaveſture, as he did to Ralph, Archbiſhop of Carrere 
bury. Sp. 440. b. 

(3.) Touching the Conſecration of Churchzs, the Learned Sir 
H. Spelman makes mention of a very Ancient C2»on made by the 
Synod held at Celichyth, in the year 816, under Wwlfred Archbiſhop (9:;c14/5, 
of Canterbury, and Preſident of the ſaid Synod, Kennulph King of © 
Mercia being thereat alſo perſonally preſent ; The Canon is to this 
purpoſe, viz, Whereever a Caurch ts built or eretted, let it be Santtifi:d 
y/ the Biſvopof the proper Dioceſs : Let it have a Benedittion from bim- 

If, and be ſprinkled with Holy Water, and ſo be made a compleat 
Church, in ſuch manner as is preſcribed in the Miniſterial Book, After- 
wards, let the Euchariſt, which ts Conſecrated by the ſame Biſhop, be 
together with other Reliques repoſned and laid up in a Cheſt, and kept 
and preſerved in the ſame Church. And we Ordain and Command, 
that every Biſhop take care that the Saints, to whom their Churches are 
acdicated reſpettively, be painted onthe Church-walls, or in Tables, or 
en the Altars (g). 

(4.) The Emperour 7»ſtinian in his care of the Churchzhath pre- (£) 2 7 
{cribed aForm of Contecration thereof in this manner, viz. his Celichyth. : 

Law.is, That none. ſbali preſume to eret} a Church, until the Biſhop of Can.2. 

the Diaceſs hath been firſt, acyquainred therewith, and ſhall come and lift 

vp bis hands to Heaven, and Conſecrate the place to God by Prayer : (b) Auth. ds 

and ereft the Symbole of our Salvation, viz. the vencrable and traly Monach. $. 

preciow Rood (b). Likewiſeamong other Ceremonies of Conſe- Col bn" 

crating Churches, the laying of the firſt Stone was of Ancient uſe Novell.125. 

inthe Greek, Church, as may be obſcryed out of their Euchologue, 131, * 

where 


— 


48 Of Conſecration, 
where it is ſaid, Thar the Biſbop, after ſome other Rites performed, | 
ſtanding in the place where the Holy Altar ſhall be ſet, ſaith certain 
Prayers, which being ended, he giverh the te Milla eſt, and then taketh 
wp one / of the Stones, and having cut aGroſs upon it, himſelf with his © 
own hands layeth it upon the Groundwork , as the firſt Foundation-ſtone ; © 
then he pronounceth the "Evuniony ainiv, &Cc, and ſo the Workmen be- 
gin the Building, The like Ceremonies are uſed inthe Latin Church 
at this day at the Conſecration of Churches, as appears by their 

() Pontificale, Pontificale ( ); There is this further touching the Conſecration of 

pag- 281.p'” Churches in the Exchologue of the Greek, Church, That the Biſh 

Clement. 8: having 07 his Formalities, fumeth the Ground-work_or Foundation with | 
| — Incenſe Circular-wiſe, then the Singing-men ſay a kind of Collett | 
for the Saint to whoſe Name the Church is Deaicated, aud ſome other 

Services as the Chaunter ſhall appoznt. So that although the Patron © 


crate it z the Patron might bring the Stones, but the Biſhop laid 


Houſe, but the Biſhop by the Conſecration made it a Church; It * 
was but the dead body of a Temple, till it received the being of a 
Church by the influence of the Dzoceſan. Thence it was that the pri- 
viledge of a new Church followed not the Building, but the Con- 
ſecration thereof, as was well obſerved by that Devout and Learned 
King Alwred in the fifth Canon of his Eccleſiaſtical Laws, where he 
faith, That if a man purſued by his Enemy flie to the Temple, no man 
ſhall thence take him away for the ſpace of ſeven days;, which Law was © 
yet made a Caution, That this freedom ſhall not be granted to any | 
Church, but ſuch as ſhall be Conſecrated by the Biſhop. 

(5.) Conſecration relating to the perſon, office, and dignity of a 
Biſhop ( asin the former part of this Chapter ) was by the Impe- | 
rial Law ſoneceſlary to the making him a Biſhop compleat, as that 
without it his Election and Confirmation would not have entituled 
him to any Church that ſhould be new erected within his Dioceſs, 
whereunto he being Conſecrated, had a right and Title ; as is evi- 
denr not only by the Emperours Novel, but alſo more peculiar- 
ly acknowledged by the EJavesriy4y , or the ſetting up of the 
Croſs behind the Altar when he made the Conſecration. - Thus 
the Exchologue for the Greek, Church. Thelike alſo isobſerved in 
the Larin, where the Ceremonies are more tedious and claborate. 
By the ſetting up of the ſaid Zlavezmiywr, the Right of the new 
Church was conveyed to the Patriarch or Biſhop as by an eſpecial 
Title, and that not only by the Exchologue in the Greek; but alſo 
by the Emperour's Novel in the Latin Church z Concerning 
which Right and the Conveyance thereof by the EZJevesmiyror, ob- 
ſervable to this purpoſe is that Synodical Sentence given by Ger- 
mans 


might chuſe the Ground, yet the Prelate was to comeand Conſe- | 


the Foundation; the Workmen might with the Materials make a © 
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manus, Patriarch of Conſtantinople, againſt John Archbiſhop of 

ro, touching certain Epiſcopal Monaſteries, whereon he 
had illegally fixed his Croſs under pretence of a Right to the 
ſame (k). (&)Jus Grac, 

(6.) This Conſecration, ſpecially as it refers to Biſhops, is Cha- Eat > 
ratter indelebilis, inſomuch that although it ſhould ſo happen, that 4 ——_ 
for ſome juſt cauſe he ſhould be depoſed or removed from the See, _—_ 
or ſuſpended ab Officio & Beneficio, both from his Spiritual Juriſdi- 
(tion, as to the exerciſe and execution thereof, as alſo from the 
Temporalties and proiits of the Biſhoprick ; yet he ſtill retains the 
Title of a Biſhop, for that it is ſuppoſed the Order it ſelf cannot 
abſolutely be taken from him (7). King #. 1. baniſhed Thurſtan, 
Archbiſhop of York; for five years, for receiving Confecration 
from the Pope, Speed 440. b. 458. b. 

(7.) It appears by good Chronology, that the firſt that ever 
Conlecrated Churches was Euginus, who was a Greek, , and Prieſt 
of Rome, and was the hrlt that ever ſtyled himſelf Pope, Az. 154. 
who wrote de Trimtare > Unitate Des, He was the firſt that De- 
creed, that Churches ſhould be Conſecrated, with the conſent of 
the Mctropolitan or Biſhop; and thatthere ſhould be one God- 
father, and one Godmother at Baptiſm (1). (m)Flat Berg, 

(8.) Ina Caſe of Tranſlation the Biſhop need not to be Conſe- Inns 
crated de Novozas in caſe of Creation (»). Anciently and according /, —— 
tothe Canon Law, and where the Pope's Spiritual power and au- vans & 4(- 
thority was in force, Biſhops were not ſo much by EleZtion as by cough. Latch. 
Poſtulation, 'and then the ſaying was Eleftus Poſtulando, c Poſtularus REP: 
ovligands ; and in that caſe the Elected was a Bilhop preſently,with- 
out either Confirmation or Conſecration,only by the Aflent of the 
Superiour (0). Before Conſecration the Biſhop hath not aCtual (9) Sum- Ro- 
polleſſion, although he hatha Freehold in Law after Conſecration : EE qe 
But in caſe of Tranſlation there is not any new EleCtion, nor may ,,z; pavm.2. 
the Dean and Chapter pray a Coge d* Eſtire >, but they ſignifie tothe p.1cs. 

King how their Biſhoprick is void, & ideo hunillime Poſtulamus 
Humbricenſem Epiſcoprwn fore Epiſcopum noſtrum, and that is called, 
Poſtulation;, and then if the King grant it, he is the Biſhop. Trin. 
21 Fac, BR. Sir Jo. Vaughan”, Cale verſ. Aſcouzh, Roll. Rep. Poſtu- 
latio eſt alicuqus perſone ad dignitatem, vel Sccietatem Fraternam, Ca- 
nonica fatta vocatio : weleſt perſone, que eligi non poteſt, ad eligendum 
petitio, Cap. innotuit, $. habito. de Eleft, The Biſhop of St. P. 
was choſen Biſhop of Trevers, and had the aſſent of the Pope, 
and when he came there he found another in poſſeſſion; where- 
upon he would have returned to his former Bifſhoprick, but could 
not, becauſe it was void before by the conſent of the Superiour, 
And in the Caſe of Evans and Aſcough, it was ſaid, That 4 Biſhop 


hath 


(1) 21 H.6.3 
by markham. 


th 
ll —_— 


"of | Conſecration. 


hath been Summoned to Parliament before his Confirmation z but, s © 
Fones there ſaid, That was efter his Poſſeſſions or Temporalties were ve. © 
ſtored ro him. And Calthrop there ſaid, T hat #n the Caſe of Tranſlation 7 
of a Biſhop there are five things to be performed, 1, The Chapters Int». 7 
mation of the death of their Biſhop, praying Conge * Eſlire. 2. Cong? bY 
aleuxd4* Eſlire. 3. A Certificate of the Elettion, 4. The Aſſem of bl 
the Biſhop and the King. 5. TheWrit tothe Archbiſhop to Confirm and * 
Inſtall him; becauſe in ſuch caſe cf Tranſlation he ſhall not be Conſe. 3 
crated de Novo, as aforeſaid, But Conſecration is neceſſary to * 
the making of him a Biſhop who was none before,and is the fourth Þ 
AQt in order to a Biſhop, according to the enumeration of theſe # 
Itepsand degrees thereunto, which in the ſaid caſe of Evans and 
Aſconzh is mentioned by Whitlock , where he faith, That in the BY 
making of a Biſhop when a Biſhoprick, is void, the courſe is, 1. Took © 
tain a Conge a Ellire. 2. The Kings Letters Miſſive, whom they © 
ſhallchyſe. 3. Upon the Fleition three Inſtruments thereof ; one where. © 
of to the party Eletted, another to the Archbiſhop, a third to the King, ® 
certifying him of the Elettion, and then there is an att of Aﬀent to the © 
Elettion, which cannot be without his Aſſent. 4. The Kings Writ 
the Archbiſhop to Conſecrate and Inſtall the perſon Elefted, 5. Then 
the Archbiſhop iſſues forth ageneral Citation, and therein doth prefix « © 
Certain day for the Confirmation, which is done accordingly, and then be 7 
is Conſecrared, Then the new Biſhop Swears Fealty to the King, * 
which being done, the King orders him his Temporalties': fo'that ©: 
there are three principal Acts required to the making of a Biſhop; 
T he Elettion is as the Solicitation, the Confirmation is the Contralt, © 
the Conſecration is the Conſummation of the Marriage : Anſwerable ®* 
whereunto, ſaid Doderiage in the Caſe aforeſaid, are the Acts of ©” 
making a Parſon; As 1. Preſeytation, whereto anſwers the Eleftion 
of a Biſhop: 2. Admiſſion, to which Confirmation anſwers: 3, In Þ 
ftirmtion, which is as the Conſecration;, and Induttion as the Reſtity © 
(p) indi. tion of the Temporalties ( p). The Spiritual Marriage between % 
Cz/e Evans: theChurch and the Biſhop snrur per Elettionem, Contrahitur per Con 
& Alcough. firmationem, &- Conſummatuy per Conſecrationem ;, and the Reſtitution 
of the Temporalties is as the bringing home of the Wife. Y 
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CHAP. vt. 
Of Deans and Chapters. 


. What a Dean is, why ſo called;, wbat Dean and Chapter ſigni- 
fies ; and what Deans Rural are. | 
. The Diviſion of Deans according to the Civil and Canon Lays ; 
4a Queſtion in Law touching the Deanaryof St. Martins. 
: Two waies of Creating Deans; and in what other faxſes the - 
word or ſtyle of Dean u applicable. BG 39 
.. Four ſorts of Deans according tothe Law of the Land, 
. The Patronage of Deanaries s in the Crown. 
. The Dean and Chapter of a Cathedral, is aCorpor ation Spirienal, 
7, A Deanary conſiſts of two parts ;, The difference berweriyi 4 Dean, 
it N—_ Parſen ; and that Deanaries and Archdettonies 
are Eccleſiaſtical Dugniries. STINET 
8.. Chapter, what ; the ſeveral Arceprations of that word, 
9. The difference between Capitulum and Conventus in the Canon 


- 10. The deſcription of a Chaprer as to their Conſtitution and 'Go« 
 Wherber one B3 h Chaye | 

IT. er one Br ave two ers ? . 
12, Whether the Fw: WA Parſonage #n' one Dioceſ;, annexedto 
4 Prehond in another, made by thas Prebend, be good without 
the Confirmation of that Biſhop in whoſe Dieceſs the Payſonage 3s? 


(1,) AN ( Nuar@ 3 Finds, decem). is an EcclefiaſticalMa- 
giſtrate, ſo called, becauſe anciently DR of 
had power over Tex Canons or Prebends at the . Sed dis 
cuntur Decant Rurales, to fo Decem Clericis ſpve Parochin preſint, 
Secund, Papiam, Lindw. de Conftit, verb, Decan, Ruralesg/off. Deare 
Rural, becauſe he uſually had charge 'over Ten Country Patiſhes.' 
Anciently alſo called Archipresbyrer, becauſe other Predbyters were 
under his charge. Here in England he is commonly called a Dear 
whois next under the Biſhopy and Chief of the Chapter ordina- 
rilyin-a Cathedral Churchthe reſt of that Eccleſiaſtical Society or 
Corporation being called Caprrulzm, the Chapter, Dean and Ch 
te 15 a Body Corporate Spiritual, conſiſting of many-able perſons: 
in Law, viz. the Dean'( who is Chief) and his' Prebetids, and 
they together make the Crplntieg. And 4s thisCotporation 
. may 
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_—_— —— 
* 


_——_ 


—  — 


may joyntly purchaſe Lands and Tenements to the uſe of their F 
(4) 33E.3- Church and Succeſlors: ſo likewiſe every of them ſeverally may *R 
Ayddel Roy purchaſe totiieuſc of himſelf and his Heirs. After the death of 7 
-« «of a Prebend, the Dean and Chapter ſhall have the Profits (a): And 


»* Thorp. 


; after thedeath of a Dean of aFree Chappet belonging tothe King, 
-_ Mt the King ſhall have Et? the Deanary ,,. for it isat his piea- 
- ſure whether he will Collate a new Dean to it (b). Ir is likewiſe 

held, that 4 Deanary & 4 Spiritual Promotion, and not a Temporal, by 
(4) bid. All the Judges (c): Andat the Nomination and Patronage of a W# 
(e) 14H. 8. Deariarybeatthe appointment of the King, his Heirs and Succeſ- 7 
3+ b. ſors, and;heappoint a; Dean, . yet it is a Spiritual Promotion (4). 7 
(f2 17 E. 3. [The Kibg makes. the Corporations of Dean and Chaprey (e),, The 7 
49+ b. PT. Cpuprer of the Biſhop conſiſts of a Dean as "the? Chief, and of the 
OE Prebendaries;or.the like,which.are commonly called the Chaprer-(f ), 
(2)40 E.3.23. Astothe Biſhop and Chapter, which arebut one Body, their poſ- 
ke 3. Rep. ſeſſions are divided, ſo-asthe Bilhop hath a part for himſelf, and 
75+ Þ. the.Chapter the reſidue: (F). , And: their Poſleflions alfo' for the 
molt part re divided, -the Deen having-onepart- alone-in" right of 
(+) 17 E.g. his Deanary, and each particular Prebenax a certain part- in right 
76, of their Prebends': the relidue the Dean and Chapter have alike ;- and 
17 All. pl. 29. eachof the them js to this purpoſe incorporate by himſel+(+). In 
m_ = the Cathedral Churches of St. Davids and of Landaff there never 
*N-B. 195+ | ati becn any; Deen, butthe Biſbep.in cither is Head of the Chap 


ter; and in the Biſhops abſence, in the Chapter at St. Davias and os 


at Lard4f, the Arthdeacon? There are alſo ſome Deans in Eng- 


la#d-without anyJurifſdiction, only for Honour ſo ſtyled ; as the 


Deau of the Chappel Royal, and Deanof the Chappel of St. George 
at Windfor : And ſome Deans there are without any Chapter, yet 

enjoying certain Juriſdictions, as the Dean of Goydon, the Dean 

Coke 3. Dean of Bazrel, the Dean of Bockin, &c, In the Caſe of the Dean and 
and Chapter Chapter of Neiwich itis ſaid; That in Chriſtian Policy it was thought 
Caſe zo& PM&Yary, (forthatthe Church could not be without Sets and He- 
41 Eliz. relies) that every Biſbep ſhould be aſſiſted with a Council, viz. a Dean 
and Chapter, (1). Toconſult with themin deciding of difficult Contre- 

werſies of Religion z, ro which purpoſe every Biſhop habet Cathedram. 

(2.) To Conſent to'every Grant the Biſhop ſhall make to bind his Succeſ- 

ſors ;, for the Lay did not judge it reaſonable to repoſe ſuch confidence in 

him a#loxe., | At firſt al} the Poſlefſions wereto the Biſhop, after- 

wards a cexjain portion was-afligned to the Chapter; therefore 

the Chapter was before they had any Poſleſſions,. and of Common 

(/) Lindw. pro right the Beſhop is Patron of all the Prebends, becauſe their Poſleſ- 
_— ſions were. derived from him : .So that ſo long as the Biſhoprick 
—_ continues, the Dean and Chapter ( being his Council) remains. 
Rurales. This word [ Dean } is diverily uſed by Lindwyood (z), who ſpeak- 
1g 


—— 
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ing of Dean-Rurals (k), deſcribes themito be certain that at (b) Decretal 
hayceribin Jurikiction Eccleſiaſtical qyer other Mini my ,S te offi 
riſhes near adjoyning, aſſigned unto them by the Biſhopand Arch-, "ome ' 

- urals, 


deacon, being placed and diſplaced by them.: . Such are the Dean of what. pecans 


Croydon in Surrey, the Dean of Barrel in-Kent Dean ; 
in Cormyal, &c.", Theſe Deans Rural clas F; mats tag mo Decans = 
{tituted to ſome Miniſterial Funftion under the Biſhopor Arghbi-2"; 44 
hy (*). They are certain. Eccleſiaſtical perſons having cc as 
Offices commonly belonging to the Biſhop and Archdeacon,, and Foie - 
therefore to either of them belongs the receiving or removing of Achiiſogs 
them ; and their Office is temporal, not perpetual, as is the Office **71ndun 
of the Deans of Cathedral and Collegiate. Churches, and other Ling,.1, 
Churches quibw4 Jrrpipus ininlantur (I). ,- FMS, NG ODICT- Lindw.de conf. 
(2. ) The Ol and Conor Lays do chiefly take notice but of 9% Prear-t 
three ſorts of Deans; the one, he who is impowerd and ſet over: 7 
Ten Souldiers (#). Another, he who 1s callen Dean Rural, 2s (*) Lindw. ;6. 
aforefaid(n). Thethirdis, a Den of a Cathedral or Collegiate anciaty cat 
Church, as aboveſaid (s). There js alſo the Deararyof St- _— | ancleetly cal-: 
le Grand, Londen, concerning which Lindwood puts the queſtion, nes nos 
concerning which Lindwood puts the queſtion, 4c. —** 
Wherher it be Juch an Eccleſiaſtical Benefice as in of et? may menryucty G2, 74mm 4 
penaleies, as miy piſſibly þappen to other perſons Beneficed t And after- Joc 37 
deep inquiriesinto the Laws, Preſidents, and Antiquities Forei Sp 
and Domeſtick, with very deleCtable variety of great Lo pace y 
hinc inde argumentatively, and pro & con impartially, at laſt d th cotum, ce 
concludeit in the Affirmative, Lindy. Gti tit \Cohab Cler  (n) Extr. de 
9: ) & i alis, verb. Beneficiati. 5 1 4 Nt "i 
3.) 'As' there are two Foundations of Cathedral Chi F ik vai mn 
= land, the Old and the New : (the New berng thoſe CE Ng Nena 
+6. pon te fopreſion of Abies trformed from Abboror Fu 
ent;to Dean and Chapter ) So there are t or 
meansof Creating theſe Der fo thoſe of the old Foundation 
or rem he their: Dignity much like Biſhops: the King firſt iſs 
Ring ad erm Op for 9 hrs Eg 
| n making their Election, the King then yielding his Roz 
Aſent, and the Biſhop Confirming him - xt inrax pace 
inſtall him. But thoſe of the Now Sn hone OT 
- tion are b 
hore come muy eſt gs Lene Fart 
onor Confirmation. . Deans of the Old 
an COND apprefſion of. Monaſteries) arriveto there Dis. 
= Gy ws *keB 3 But Deans of the New Foundations (up- 
ent oe oy ayes ctw pon 
ſhorter courſe Inſtalled by virtue of the ings 
ena Wee Pf ogpmmir eo 
rt 10 Brigg's Caſey rhar « Dean asd Chapter are 4 Body Spiritual | 
+4 do actaks * SL 947 1 Wer: on are 4 Body Spiritudlyzand, 


annexed 
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Nee 


ariwereedl 0 the Biſhop throwphont all England, Brigg's Caſe in Winch, © 
Rep. '' The ſame word is'aHoappliedto divers that are the Chief 7 
of certain peculiar Churches or Cgpel, as the Dean of his Mg- 
s, the Dean of St. Geoyge's 2 
Chappet inWindfer, &c. Nec Collegio alicui prafetti, nec Furiſartti.. 3 
one donats, NNomine tamen velut honors gratia Inſignes, ſays the 


jefties Chappel, the Dear of the Arc 


| nd ldit and every Biſhop hath a Dean and Chay- 

(4.) Each ihopand every Biſh 2 and C 
ter; afid wherens it was formerly faid, The the Civil aud Canon 
Laws do ebiefly take novice but of three ſorts of Deans, it is manifelk, 
that there arefont forts of Deans or Deanazies, whereof the Laws 
of this Kingdom do take knowledge. The fr/tisa Dean who hath 


dinate to'the Biſhap, as a Council aſſiſtant. to him jn matte 
Spiritualrtlating toReligion,and in matters Temporalrelatinges 
the Temporalries of his Biſhoprick (p). The ſecond is a Dean wh 
hath no Chapter, Prefentative, having Cure of Souls z ke hath's 


a Chapter conſiſting of Cations and Prebendaties, as aforeſaid, 


Peculiar, ah@Conrt with Eccleſiaſtical Juxiſdittion therein z, be 


is not ſubje@ to the Viſitation of the Ordinary :. Suck is the Dean 
of Bawrelitt Syſſex,'a Deanary Foutided by Wilam the Congueronr in 
memory of hisConqueft ; who though he be Preſentable to the Be 
ſhop by the Patron, and admirred to the Deanary by laſtirution 


and InduCtion by the Biſhop of Chicheſter, yet is exempt from his © 
Viſitation. The rht4 is, whoſe Deanary is not Preſentarrve, but Do- © 
native; north heCure of Souls, but isonly by Covenant or'Cot © 
dition ; be hath a Court and a Peculiar, holding Plea of matters 
Eccleſiaſtical ariftig within his Peculiar aver divers Pariſhes. Such © 


a Dean 'cotiſtj by Commiſſion of the -99 þ 15mg is the 
Dean of the Arches,the Dean of Bockzng in Eſſex,and divers others. 
The fowrth is the Ruyal Dean aforcſaid;having no abſolute Judicial 
pour in kimfelf,but is bnly by the direction of the Bſhapor Arch- 

eacon,toorder andprepare Eccleſiaſtical affairs within his Deans 
ry and PrecinCt ; the power of theſe Rural Deans is at this day 


nigh extinguiſhed by the Office of the Archdeacon and the Biſhops | | 


Chancellor ; yet in ſome parts of this Realm it is ſtil in force. 


( 5. ) Of theſe four ſorts of Deans, the firſt, as was ſaid, hath © 
a Chapter, being an Eccleſiaſtical Governour Secular over the © 
Canons and ndaries in the Cathedral Church, as the Dean 
of Canterbury , St. Pauls, &c. The Patronage of all which } 


Deanaries 1s in the Crown, and doth not belong toany Subjett. 
Alſo, the new Deanaries ( as was formerly hinted ) which were 
tranſlated from Priories and Covents, or were after the diſſolution 
of \Abhies and Monaſteries Founded by King #7, 8. orother Ki 


of this Realm, are now Donatiye, and the Deans thereof are oy f 
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Of Deans and Obnpters. 
the Kings Letters Patents Inſtalled: but the Ancient Deans of 
Chapters are {as Biſhops) by a Gnge de Eflire, and are after Con- 
firmed by the Biſhop. : 

(6.) The Dean and Chapter of Cunterbury are,during a Vacancy of 
that Archbifhoprick, Guardians of the Spiritnalties, to whom the 
Star:of 2:5 H8.of Diſpenſarions,giveth power of Diſpenſation when 
thatSee is vacant (q). The Dean and Chapter of any Cathedral C 1 Colt. & 
make'a Corporation Spiritual,and at the Common Law challenges =_ —_ 
are allowed where the Iſſue concerns aCorporation,& theyto make pop of coven- 
the Pannel,or where any of their Body are to go on the Jury,or any ery and Lich- 
of kin nnto them,thaygh the Body Corporate be not direftly a par- Feld. Hob. Rep-. 
tytothe' Suit: A Dean and Chapter brmgingan Aflize,a Juror was ; 
challenged,becauſe he was Brother to one of the Pre es (r ), 2 Vid. 1g E- 
and the chaflenge for that reaſon allowed (). - If a Deatrtake an 4,19: 28 Ale 
Obheation to Fm and his Sncceffors, it goesto hisExecutors ; (,, 9's Caſe 
which holds true alſo as to a Biſhop, Parſon, Vicar, &c. (tr). verſ Savage 

(7.) ADeanary conſifts of Two parts, viz. Officium 5 Benefici- Hob, Rep. 
am; The Offic: h'two parts, the one is Dignityand Furiſarfti- oy Arunde's 
o#,the others Azminiſtyation : But Tome Promotions are meer , —_—_— 
7 as Preberds and Parſons, which are not Dignities, © 
becaufethey have not Jutiſfiction, 11 F.4. But 2n Archdearon hath 
a Dignity, becaufe hehath a Juriſdiction (#). So hath a Dear, to C2 Caſe Evans: - 
whom Anciently (according to Lindwwod) the Canons made their 924 Go 
Confeſſions, Er quod Canonict quoad curam animarum ſubſunt Decans, Latch, Rep. 
Lindw. de Pen. c.1.glof. in verb. vel Decano, & #n ver, Decanura 
& Capitulum. Who ought toviſit his Chapter, 5 E.3,7. and if a 
Prebend be made a Dearythe Prebendary is void by Cellion, 5 E.2. 

F. Brieff.8oo. Alfo a Dean may make'a Subſtitute as torhe matrers 

of his Jwri/a:ifton, as for CorreCtions, or Viſitations; but not as 

for the other part viz. the Adminiſtration : for which reaſon he can- 

not make a Deputy to Confirm Leafes, and the like (x). So that (x) Di&..Caſe:. 

m a Deanary Cathedral there ſeems to be, (1. Dignity and 7uriſdi- Evans and . 

Fon, ( 2.) Office and Adminiftration, ( 3. ) the Benefit or Profits Afcoueh» 

thereof ; which ſeems very clear, for that a Parſon, a Prebend,or the 

like, hath not Dignity, but only the Office or Adminiſtration,with 

the Profits; but a Dean, who hath Adminiſtration as others, hath 

alfo Juriſdiction and Dignity, The Law isalſothe ſame as toan 

Archdeacon, 11 H.4.40. 7 H.6.27.27 H.6.5. Anda Writ brought 

againſt a Dea is good and ſufficient without his proper Name, - 

becauſe it is of it ſelf a Name of Dignity : And that a Deanary is 

a Dignity, appears by 5 E.3. 9. Breve 800. as aforeſaid ; and it is 

an Office alſo, for that in Ancient times, a Dean took the Confeſ- 

ſions of his Prebends, as was likewiſe hinted before. Alſo a Deax 

may by his Dignity make a Deputy to correct, &c, but not as to 
his 
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( Caſe Evans his Judicial Office, as to Confirm Leaſes, and the like ( y). By the 
verl. Aſcough. Canon Law, he that is the Archipresbyer, is alſo called Dean, ſcil. 


#n primo L0c0. 
Larch. Rep. 


Presbyterorum vel Eccleſie, Cap,ad.hec,De Offic. Archidiac.Cano. in- 
novamus, 60. Diſtintt, And becauſe the Dean of a Church (under- 
ſtand it of the Roman Church) in locum Archipresbyters ſubrogatus eſt. 
Rote Deciſ.4.5 1. in novis-— & rurſum, #1 Deciſa43 . Fhe rai en" 
ter was ſo called, becauſe he was in ſome certain matters and cauſes 
ſet or appointed over the Prieſts or Presbyters,and ſuch as were of 
the Sacerdotal Office, ſpecially in the abſence of the Biſhop; Cap.1, 
& 2, De Offic. Archipresb. The Dean is ſuch a Dignity, that the Ca- 
non Law ſtyles him, honorabilorem partem __ ; Cap.poſt Eleftio- 
nem, C.7.de Conceſſ, Prebend, c.cum inter Ca.18.CF ibi Panor.C gloſſ. de 


 Ele&, Andinalarge ſenſe a Dean may be ſaid to be the chiet of any 


that are of the ſame ſtate and order ; Gloſſ, inraby. de Decanis, bib, 
12.C. ibs & Alceat. and ſo the Canons of the Church of Conſtar- 
tinople, tanquam Digniores, were by Honorius and Theodoſins called 
Decani : L.non pluyes 4..de Sacroſ.Eccleſib.1. C. tit. 5. and the more 
honourable inter Rote Auditores, is the Dean of the Pope's Cup b 
propter Miniſterium, quod vecarur Mithre. Lud.Gomeſ.in proem, Ree 
Cancell. de Prothonotarizs. The truth is, the Canon Law inexpreſs 
terms ſays, that Deconatus, or a Deaneary, eff Nomen ſpeciale Digns- 
ratis : Cap.cum tlli: vero, v. ilits de Prebend, in 6. that is,when it refers 
to preeminency in any Church Cathedral or Collegiate; Gemzn, 
Conf. 13 1.9K. 5 .ver.expreſſit de Deconatu. For as to Dear Rural,it is 
otherwiſe : Cap.licer Canon de Ele $n 6. the Dignity, qu4ralis, be- 
longing properly to the other, viz. Decano Capituli, who is Capur 
principale ipſius ; yet under the notion or appellation of a Chapter, 
the Dean thereof is not comprehended, unleſs he be ſpecially men- 
tioned or nominated : Rebyff. in Tratt. nominat. q.S. nu. 33. & Bar- 
bos in 3, Decret, C. poſt Eleftionem. de Conceſſ. Prebend, nu. 3. x 
(8.) Chapter, Capitulum, ſo termed by the Canoniſts, not pro- 
perly, but metaphorically, 'quaſi a Little head, ora kind of Head, 
not only to- rule and govern the Dioceſs in the Vacation of the 
Biſhoprick, but alſo when the See 1s full toaſliſt the Biſhop as a 
'Council, by way of Advice in matters pertaining to the Diocels : 
Vid, Panor. in cap. Capitulum, extrade Reſcripr. The Chapter con- 
ſiſting of a Dean, Canons, and Prebends, is Clericorum Congregatio 
Sub uno Decano i Eccleſia Cathedralt ;, or it ſignifies, Congregationem 
Clericorum in Eccleſia Cathedrali, Conventuali, Regulari, vel Collegiata. 
Of theſe Chapters ſome are Ancient, ſome New; the New are 
thoſe which were founded or tranſlared by King H. 8. in the places 
of Abbots and Covents, or Priors and Covents: Or thoſe which 
are annexed unto new Biſhopricks tounded by H.8. as were Briſtol, 
Cheſter, and Oxford, This word Capirmlum, or Chapter, hath ( in 
addition 
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addition to the Premiſles ) other ſignifications in Lindwoods Pro- 
vincials, where he ſpeaks de Capirilss Ruralibus, of Chapters Ru- 
ral, Linaw. tit. ae Conſtit, cap. quia tucontinentie, gloſſ, verb. Capitulis 
Ruralibus ;,and there acquaints vs with no Iefſs than fix ſignifications 
of this word. Somtimes ( ſayshe) it is taken for the place, iz 

uo fiunt Communes trattatus Collegiatorum. Sometimes it is taken 
for the place, #n quo fiunt Diſcipline delinquentium : Cap. Reprehenſ#- 
bilts in fi, Extr, de Appell. Somtimes it is taken pro Decrerals vel 
alia certa diſtinftione Sacre Scripture : Cap. cum ſupr. Efetr. de Sepult. 
Sometimes it is taken, pro Capitulis Ruralibus, as aforefaid, that-is, 
when in Locts minus inſignibus, viz. in Rure Conſtitutis,*known by 
the name of Gnverntus1n Orho's Conſtitutions : Cap. Sacramenta, ad 
fivem, ver. Conventib. Sometimes it is taken for a Collection of 
perſons, ad invicem de his que eis incumbunt in Locis ad hoc aſſignatis - 
trattantium ; and being taken in this ſenſe, it may be underitood 
fometimes for perſons Congregated in a Metropolitan or Cathe- 
dral Church, and ſometimes for perſons congregated in a Church 
Conventual; -Regular or Collegiate: and each of theſe taſtmay in 
a large ſenfebe-faid tobe a Collegiate Church, 'according to the 


* deſcription thereof, viz. That Eccleſia Collegsata eſt Collett homi- 


num ſimul viventinn ;, but to ſpeak properly, that is. Capitulum, 
which is reſpe&u Eccleſie Cathedralis : T hat Conventus, whichis re- 
ſpettu Eccleſie Regularts.: and that Collegium, which is reſpettu Eccle- 
fre Inferioris, ubi eſt ColleFio viventium in Communi, And ſometimes 
Capitulum is taken for a Collection of many perſons, not living in 
Common, fed ob rrattatus Communes inter ſe habendos, ad aliquem 
locum Confluentiam \, according to which, a convening together of 
many Rectors, Vicars, and other Eccleſiaſtical perſons, ob tra- 


Fatus communes inter ſe habendos, etiam dicitur Capitulum (z). Panor- (3) Lindvy, 
mitan underſtands it, pro Collettione ſeupro Collegioipſorum Canonico- ubi ſupra. 


rum, but withal fays, it hath divers. ſignifications, all which. he 
comprizes1n this one Veſe, 


Diſtinguit, minuit, Locat, &- Colleftio fertur. 


Dinſtinguit, when one Subject is diſtinguiſhed ſrom another in any 
Tract or Treatiſe : Minwt, when it ſtands diminutively, Capitu- 
lum, quaſi parvum Caput, as aforeſaid, underſtand it ſecundum mo- 
dum: Locat, when it is taken for the Place it ſelf where the Canons. 
are met or conven'd:; Collettio, and fo it is taken pro ipſo Collegio, as 
aforeſaid; Panorm, de Reſcript, Extr.c, Capitulum. Whereof there 
are three inſeparable ſigns, as one Common Seal, one Common 
Stock or Treaſure, and one Common Head or Rector. 


(9.) By 
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(9.) By the Common Law the words Capitulum, Conventus, Cattus, 
and Concilimem, arc as it were Synonymous ; but the terms, Capity= 7 
lum and Cnventns, are frequently uſed Promiſcuouſly: But to ® 
ſpeak properly according tothe Law, Comvertus is faid to be Con. i 
gregatio Ecclefie Regularis , and Capituliwn or a Chaprer isfaid tobe BY, 
(:)Gloſl. iv. Congregatio Eccleſia Secularis (4). The word [Chapter] taken { as 7 
here ) in a proper Canon-ſenſe, is a aame Collective, having a ©: 
Plural fignification ; yet in reference to different things, may be ac- 
cont as well to the Singular as the Plural. KY 
(10.) A Chapter Eccleſie Carhedralis, conſiſts of perſons Eccleſi» 7 
aſtical, Canons and Prebendaries, whereof the Dean is chief, all > 
ſubordinate to the Biſhop,to whom they are as Aſſiſtants in matters © 
relating ro the Church, for the better ordering and diſpoſing the © 
things thereof, and for Confirmation of ſuch Leaſes of the Tem- © 
poralties and Offices relating to the Biſhoprick, as the Biſhop from ©. 
(5) Co. 3. par. time totime ſhall happen to make (6). It ſeems that at the Com» © 
on - - wo mon Law, by the Gift or Grant of Lands to a Deanand Chaprer 
Now * (beingaCorporation Aggregate)the Inheritance or Fee-ſimple may 
paſs to them without the word | Swcceſſors, ] becauſeiin Conſtru- 
(c) Hugh's Ction of Law ſuch Body Politick is faid never todie(c). This muſt 
Parſ.Law, be underitood only in referenceto their taking of the thing gran- 
CaP. 3 ted, in their Politick, not Natural Capacity. 4 
C11.) One Brſhop may poſlibly have two Chapreys,, and that by ' 
Union or Conſolidation, as inthe Biſhop of Wareyford's Caſe, who 
had the Biſhoprick of Liſmore and the Chapter thereof united to 
that of Waterford: In which Caſe although the Chapter of Liſmore, 
only Confirmed the Grants of Lands belonging to Liſmore, and 
the Chapter of Warerford only confirmed the Grants of Lands be- 
longing tothe Biſhoprick of Waterford; yet becauſe the Union 
there wasnot extant, the Judges held the Confirmation in manner 
= aforeſaid to be goud ; but otherwiſe all the Judges held, that both 
(4) ©0- 12-7» Chapters ought to have Confirmed (4) : For it ſeems if a Biſhop 
Dyer. 282. p, hath two Chapters, both muſt Confirm his Leaſes (e). 
26. Gb: 
Sir Sim. Degg's Parl, Counſel. par. 1.c. 10. (ec) Temp. R. 2. Fitz. tit. Grant 104. Hugh's Parſl, © 
Lav, Cap. 5+ | 
Herbert and (12.) A Parſonage in the Dioceſs of W. is annexed to a Prebend +: 
Mwnday's Cale jn'$. the Prebend makes a Leaſe for years, which is Confirmed by 
©'9. Pat+1 the Biſhop, and Dean and Chapter of S. It was held by the Court © 
to be good, without the Confirmation of the Biſhop of W. in whoſe ©; 
Mart's Rep, Dioceſs it is. In Eyre's Caſe it was reſolved, That Chapters are 
not of acapaciry to rake by Purchaſe or Gift without the Dean, whos 
their Head, And in the Caſe of Exton-Celledge, where a Leaſe © 
was made by the Dean and Chapter of the Colledge of Eaton, 
whereas 
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whereas they were incorporated by the Name of the Dean and 

Chapter of the Colledge of St. aries of Eaton; Reſolved, that 3 & 4 Ma. 
the Leaſe was void for the Af:ſnoſmer. Yet, wherereas the Dean Eaton-Colledge. 
and Canons of W/t7dſcr were Incorporated by Act of Parliament, Caſe, More 
by the Name of the Dean and Canons of the Kings Free-Chappel _ 

of his Caſtle of Windſor, and they made a Leaſe by the Name of 

the Dean and Canons of the Kings Majeſtie's Free-Chappel of rhe 

Caſtle of Wizaſor, in the County of Berks : Reſolved, the Leaſe Paſch. 5 Eliz. 
was good, For although the King in the Act of Parliament calls ore. ibid. 

it his Caſtle ; yet when another ſpeaks of it, it is more apt to call 

it the Caltle, and therefore ſuch variance ſhall not avoid the Leaſe. 

Likewiſe, whereas Chriſts-Church in O:con is incorporated by the 

Name of Dean and Chapter Eccleſte Cathedralis Chriſti de Oxon : The Lord 
and they made a Leaſe by the Name of Dean and Chapter Eccleſie No1t)'s Caſe, 
Cathedralis Chri{ts in Academia de Oxon; and the Libertics de Aca- 9997 REP. 
demiadid extend further than the Liberties of the City ; yet it was 

achudged a good Leaſe, becauſe the ſubſtance of the Corporation 

was infertcd in the words of the Leaſe. 


CH AP. VII. 
Of Archgeacons, 


1, What Archdeacon is; his Office and Furiſdiftion, 
. The ſeveral kinds of Archaeaconries ;, and how many in Ex gland. 
. Whence the Archdeacons power is derived, and wr Ah a Quare 
Impedit doth lie of it or not ? 
4. In what caſe Aftion lies againſt an Archdeacon, for refuſing to 
give Induftion to a Clerk Inſtituted by the Biſhop. 
5. A—_ not comprized under the notion of a Benefice with 
Cure of Souls. 
. Proceſs of Quorum Nomina prohibited by the Canon to be iſſued 
by any Archdeacon. 
. How often an Archdeacon may have his Viſitation ;, and what his 
Office or Power therein is, 
8. How a perſon ought tobe qualified, that may be an Archdeacon : 
It is an Eccleſiaſtical Dignity. 
9. Cardinal Otho's Conſtitution touching the Archdeacons govern- 
ment in his Viſuations. 
10. How Archdeacons are diſtinguiſbed at the Canon Law. 
11, Conformity thereto in the prattice of the Common Law. 
12, ACaſe at Common Law, touching a Leaſe for years of a Glebe 
made by an Archaeacon, 
13, The ſame Caſe ſomewhat otherwiſe reported, 
14. IVherher a Quare Impedit lies of an Archdeaconry, 
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and Diaconos, Deacon, that it, the hrit or chief of the 
Son of Lewis Deacons: Sum, Hoſt, de Offic. Archid, & c. 1. de Scrut, in Ord, fac. 
+ Groſs, R- being ( according to the Canon Law ) ſuch( as hath obtained a +: 
f France, dif- oy; 2n.:ty in a Cathedral Church, to have the Priority among the 4 


tained rot to 2 -——_—_— Eo . 
| \rch. Deacons, and lirit in Juriſdiction next aiter the Biſhop 5 Swn. 


D: JT AFC» 
deacon bs 2s. Hoſt ibid. For as of Common Right all Eccleſiaſtical matters with- 
', Pax inthe Dioceſsappertain to the cognizance of the Biſhop, fo un- | 
e746. 2:4 der him tothe Archdeacon, excepting only ſuch things as by Law = 
(2) Sun. 74, 32 (pecially prohibited (a). Andtheretore is ſaid to be dignified 
: with this Ticle, for that in many things he doth ſupply the room 
(v) Cer. 1,27 the Bilhop, to whom he is in precedency to others ſubſervient, | 
»4*. 92. 7/4, and untowhon his ſervice chiefly relates (6). Every Biſhop (be b 
i. Archbiihop or other _) hath under him an Archdeacon for the 
berter diſcharge of his Cure, He hath Juriſdiction of Common 
right, 


* w 


(1.) "be CHDEACON, from | Archos | Princeps or Chief 
, aFifth 
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right,which may vary according to Circumſtancesand the Cuſtom 
of the place; and therefore in ſome caſes 1t is Furiſdittio Ordina- 
14a, in others it is Delegara. And although regularly ( as ſuch ) 
hedoth not exerciſe any Juriſdiction within the Church it ſelf, yet 
ir cannot be denicd, but that an Archdeaconry is an Eccleſiaſtical 
Dignity : Fran, de Aret, in Concil. 23, His Office and Juriſdicti- 
on by the Canon Law is of a far larger extent, than is now practi- 
cable with us, otherwiſe we ſhould not there find him fo frequent- 
ly ſtyled Oculus Epiſcopi, for that he is by the very Law the Biſhops 
Vicar in ſeveral reſpects, and therefore may ( where the Biſhop 
himſelf conveniently cannot ) keep the Triennial Viſitations, or 
not oftner than once a year, ſave where emergent occaſions do re- 
quire it oftner, He hath alſo under the Biſhop the power of Exa- 
mination of Clerks to be Ordained, as alſo of Inſtitution and In- 
duction ; likewiſe of Excommunication, Injun&tion of Penances 


(2.)The Dioceſles within this Realm of England are dividedinto There are 66. 
ſeveral Archdeaconries, they being more or leſs in a Dioceſs ac- Archdeacons 


cording to the extent thereof (c)reſpeCtively, and in all amount- 12 F"5(4rs 
ing to the number of Threeſcore : And they divided again into = Ph kg 
Deanaries, which alſo are ſubdivided into Pariſhes, Towns, and 5. Cawdry's | 
Hamlets. Of theſe Archdeaconries ſome are by Preſcription, ſome Cale. 
by Law (4), and ſome by Covenant. Which difference hath this ( ® #5: 3 
Operation in Law, Thatthe Juriſdiction of an Archdeaconry by | ryan 
Preſcription, or ae jure, is excluſive tothe Juriſdiction of the Biſhop, deaconry of 
inſomuch that a Prohibition lies for ſuch Archdeacon againſt the Richmond is t 
Biſhop, if he intermeddle Juridically with any matters or things Preſcriprion- 
within ſuch Archdeaconries : Otherwiſe it is where the Archdea- 
conry is only by Contratt or Covenant made between the Biſhop and 
the Archdeacon ; for in that caſe, if the Biſhop ſo intermeddle 
within the Juriſdiction of ſuch Archdeacon,or hold Plea within the 
fame, he can have but an Action of Covenant againſt the Biſhop, 
and no Prohibition lies in thatcaſe (e). The Cognizance which (2 T*in- 21. 
the Archdeacon hathzis of matters meerly Eccleſiaſtical, to which rel 15m Ba 
end he or his Commillary may hold his Court, where, and in what Fones Caſe, 
placesthe Archdeacon either by Preſeription or Compoſition hath Ju- 
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riidiction in Spiritual Cauſes within his Archdeaconry; and from 
tf) 24 H.8. hi m the Appeal is tothe Dioceſan (f). | 
C. 1. 3.) An Archdeaconryſhip being only matter of Fun.tion, and 
Co. Inft. par.4- (as fur roſcd ) not properly Local, nor any Indenture made of it, 
OP it hath been {ome quelt ion hcretofore, whether a Qrare Inpedir 
| doth licof it, or not ? But ic was held in the Afftrmarive, for that 
Eln.G.B. an Archdeacon hath Zocwn inchoro(g). The power of an a Arch- 


Smailh deacon was derived from the Biſhop, and to him he is ſubordi- 
verl. b hop of nate: To which purpole the opinion of the Court in Hutton's 
Tichfre Caſe upon a-Quare Impeait was, That ok a Suit be before an Arch- 


Leon. Rep. deacon, whereof by rhe Statute of 23 #.5. the Ordinary may 


licenſe che Suitto a higher Court; that: 0 Archdeacon cannot in 

ſuch fe balk bis Ord nary, and fend the Cavſe immediately into 

he Arches : for he bath no power to give 2 Court, but to remit 

his own Court, and to leave it to the next ; for ſince his power 

wasdcrived trom the Biſhop to whom he is ſubordinate, he muſt 

yield it to him of whom he received it; and ir was faid in that Caſe, 

C) Sir Tim%tiy that fo it had been ruled heretofore (h | 

Non. +.) If af {ter the Clerk hath been preſented by tne Patron, and 
IE: Acmirtcd and infticured by the Biſhop, the Archdcacon ſhall re- 
fuic to Indudt him into the Benefice; an Ationupon the Caſe lieth 
_” for the Clers againit the Archdeacon (z). He hath power to 
ad iudg. keep 2 Court, which is called the Court of the 4; chdeacoin, Or his 
2. vid. Commiſſary, And this Court is to he holden where and in what 


F.N. B.4”> Þ places the Archdeacon cither by Preſcription or Copuſecor! nath Ju- 
25 H. 2. 3. bY ric 10M 1 by SP » ritual Cautes witnin his Archdea aconry, \ nd from 
Fnagtt.ys Lin 1 \ re | iS tO | che 1 ;o«< ela n. 


\ Tre: 
2% A though by the Canon Law, if one having a Bencfice with 
Cure of Souls acce pts an Arcideaconry, the Archdeaconry is 
void; yct it 15 conceived, that upon the Star. of 21 H.8. 13. the 
Law is qualified in that point by reaſon of a Provi there; VIL, 
Trovided ti14t 0 DEANGT? wn Axrchde, wenry, &Cc. be [: We; 07 Conpre- 
kended und; -_ N'* ame of a Benefice, bh, w ing Cure of Souls, in any 
Es. © Artie abowe- e-ſpec: ified , and | rothis Opinion ad 47/ ray and the other 
V TA 37» Jylticcs incliue in Vracrbil "s Cafe ( h ). And indced an Archdea- 
eaderkill acd £0777» UYy UNE expels Lott er of that Statute, 15 exempt from being 
<.:gt's Caic., CO aj rehended under the name of a Benefice with Cure; for the 
Lec n. Rep. WOrd: arc, 7hat no Deanary, Arch Ueaconry, Chancellorſhip, Trea- 

frrerſuip, Chanterſbip, or Prebend in any Cathedral or Collegiate Church, 

ror Parſonage that h, «be Vicar endowed, nor any Benefice perpetually 

Appropriate, » þ all be taken or comprehended Gs name of aBenefice 
6) St, 21 8.8. having Cure of Souls (1). 


L 5. ( 6. ) By the Eccleſaſtical Conſtitutions and Canons of the 
Church of England, no Archdeacon ( nor indeed any other Ec- 
cleliaſtica 
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cleſiaſtical Judge ) may ſuffer any general Proceſs of Quorum Ne- 
mina to iſſue out of his Court : Except the Names of thoſe to be 
cited be firſt expreſly entred by the Regiſter or his Deputy under 
ſuch Proceſs, and both Proceſs and Names firſt ſubſcribed by ſuch 
Archdeacon, or other Eccleſiaſtical Judge, or his Deputy, with 
his Seal thereto affixed. And in places where both the Biſhopand 
Archdeacon do by Preſcription or Compoſition viſit at ſeveral times 
in one. and the ſame year, the Archdeacon or his Official, ſhall 
within one month next after the Viſitation ended that year, and 
the Preſentments received, ccrtifie under his Hand and Seal to 
the Biſhopor his Chancellor, the Names and Crimes of all ſuch as 
are preſentedin his ſaid Viſitation, tothe end the Chancellor-may 
not Convent the {ame perſon for the ſame Crime, tor which he is 
preſented to the Archdeacon ;. which courſe the Chancellor is in 
like manner to obſerve, in relerence tothe Archdeacon, after-the 
Biſhop sViſitation ended. The which was Ordained,to prevent the 
Proſecution of the ſame party for the ſame fault in divers Eccleſi- 


aſtical Courts (mm). And in cafes of remitting Cauſes fromthe In- (©) Can, 120. 


teriour Judge, the Archdcacon cannot remit the Cauſe to the 121, 


Archbiſhop; but he muſt remit it to his Biſhop, and he tothe 
Archbiſhop, Tri. 11 Jac. 

(-.) The Archdeacon within the Juriſdiction of his Archdea- 
conry may by vertue of his Office have his Vilitation, if he ſo 
pleale or necd ſhall require, once everyFear ;: but of necellity he js 
to have his Trienmal Viſitation: Lindw. de Offic, Archid. c. 1. verb. 
Viſitatione g/efſ. But whether of Common right and by the Fu 
Commune the Archdeacon may Viſit within the Juriſdiction of his 
Archdeaconry is ſome queſtion, yet reſolved by diſtinguiſhing 
whether the Viſitation be made per modnum Scrutationss ſumplicts by 
the Archdeacon, as the Biſhops Vicar, and 1o be may Viſit of 
Common Right : but if in ſuch Enquiries he take upon him: #omine 
ſro preprioto correct Faults, other than ſuchſmall ones as wherein 
Cuſtome may warrant him ; in ſuch caſe it is held, that he hath 
not power of Viiitation ae jure communi : Lindy. ibid, And in all 
ſuchthings as belong to his Viſitation he hath Juriſdiction, and by 
Cultome oyer Lay-perſons as well as over the Clergy :-It ſeems 
therefore he may do all ſuch things, as without the doing and dif- 
patch whereof his Juriſdiction could not clearly appear z L. ct 
Turiſdittio ff , de Furiſd, om, Jud, and therefore whereever he may 
take cognizance of a matter, there he may alſo give ſentence and 
condemn; Extr.de Canſ.Poſ.C> propr.c.cum Super. de Offic, Deleg.c. 
ex Liters, which is ſuppoſed to hold true by Cuſtome, and ina(- 
much as the cognizance and reformation of ſuch matters do belong 
to the Eccleſialtical Court , whence-it is that an Archdeacon may 
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tan penalty : Lindw. de Offic, Archid, c. Archidiacon:, [0 

8.) By the Canon Law a man cannot be an Archdeacon under 77 
the age of 25 years; Cur. Nullas in propeſirurs, 60 Dift. And by 
the Council of Tremr he ought tobe a Licenrarein Law or Divini® ©; 
ty ; Conſ. Trid. 8. Ceſſio de Reform. general. Can, 12, They arecah 
led the Chief of the Deacons ;, C. 1. de Scrutin. in Ord. faciend, in © 
whom there is an Eccleſiaſtical Dignity inherent jure Communi : © 
And in ſome places they have this Dignity ſme Officio ;, for Innocen- 
tis Obſerves, That in Eccleſia Parmenſi Archidiaconus nullum exer- 
cet Officim, & nibilominus dignitatem habet : Innocent, in c. de mul- 
tade Prebend, But regularly, according to the Canon Law, Arch- ©: 
deacons as to their Dignity, Office, and Degree are to be reputed | 
according tothe Law, Uſage, and Cuſtome of their own Church 7 
and Chapter ; Hoſtienſ. Sum. de Offic. Archid, The Archdeacon is | 
Oculus Epiſcopi, and ipſo jure his Vicar in Viſitations, Corrections, 
and Diſpenſations in matters Eccleſiaſtical within his Juriſdiction, 
he hath power of reforming the Clergy, of examining and pre- 
ſenting to the Biſhop ſuch as are to be Ordained, and of putting 
into poſſeſſion ſuchas are Preſented, Inſtituted and Inducted into 
Ecclehaſtical Benefices. 

(9.) Cardinal Orho, in his Canon de Archidiasonis, hath Or- 
dained, That all Archaeacons do prudently and faithfully viſit the 
Churches within their reſpective Archdeaconries, as touching the 
Sacred Veſſels and Veſtments thereof, and generally to enquire 
into the T emporalties and Spiritualties belonging to the ſame, 
and that they endeavour to amend what they bnd amiſs : Alſo, 
that they gricve not the Churches with ſuperfluous charges or 
expences, but require only moderate procurations in their Viſita- 
tions, wherein they may not preſume to receive money of any 
when Crimes are to bc corrected or puniſhed, nor Sentence any |» 
unjuſtly, on purpoſe to extort money from them, on pain of 
double the Summ to pious uſes at the diſcretion of the Biſhop, * 
_— other Eccleſiaſtical puniſhment, Conſt:r. Othonis, de Archi- > 

JACON1S, , 

C10.) The CaronLaw doth diſtinguiſh of Archdeacons ; the 

whole Title throughout | De Offic. Archiaiac, | regularly ſpeaks 
Oi 
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of an Archdeacon General, who hath not any Archdeaconry di- 
ſtintly limited, Sed rangquam Vicarius fungitur vice Epiſcops Univer- 
ſalitrer, and doth repreſent the Biſhop : Extra. de Conſue. non put a- 
mu, Otherwiſe it is in him who hath a diſtin Limitation of 
his Archdeaconry, for then he-hath a Juriſdiftion ſeparate from 
the Biſhop, which, where it is by Cuſtome, may be preſcribed - 
Gloſſ. in ver. Viſitent. dift, Conſt. Otho, Conſonant to this ſeems 
that difference which the Judges took in the Caſe between Chivey- 
ton and Trudgeon, wherein they held and agreed, That there is a 
Juriſdiction of one Archdeacon, and there is the Juriſdiction of 
another, which is but a peculiar Juriſdiction ; for the Archdeacon 
is an Officer who hath a Court of his own, in which he hath the 
Probat of Teſtaments dejure : And Doderidge Juſtice ſaid, That 
he ts a principal Officer belonging to the Biſhop, & eft quaſi Ocnlus Epiſ- 
copi, but otherwiſe it is of one who hath but a ſpecial Juriſdiclt- 
on, as the Archdeacon of Richmond hath to make Inſtitutions ; 
and ſo21 H. 6.23. the Dean of Pals in that caſe hath ſpecial Au- 
thority in St. Panchridge, Hill, 17 Fac. B. R. Caſe Chiverton and 
Trudgeon : Roll, Rep. 

(11.) In the Caſe between Gaſtrell and Jones, it was ſaid by 
Ley Chief Juſtice, That it 5s to be conſidered, what Authority the 
Archdeacon hath in his own nature, as ſuch, and what power he may 
have by Preſcription, or otherwiſe : The Archdeacon is a Miniſter 
ſubordinate to the Biſhop, viz. Deputy and Vicar, or an Officer 
under him; for, incaſe of Induction, the Biſhops Warrant is 
neceſſary to impower him to give the ſame; He hath alſo Judicial 
power, but it is not excluſive to the Epiſcopal Authority, but 
the Biſhop is his Superiour : Both are Judges, but the one ſubor- 
dinate to the other, cc. And if Sentence be given in the 
Archdeacons Court , the Appeal thence ſhall not be in the 
Biſhops Court, but in the Archbiſhops : And if a man dies In- 
teſtate, having goods within the Archdeacons Juriſdiction, and 
other Goods within the Juriſdiction of the Ordinary, the Arch- 
_ (as he ſaid ) ſhall commir the Adminiſtration to the Arch- 

eacon. 

(12.) The Archdeacon of #. having the Parſonage of A. ap- 
propriate to it, Lett the Land parcel of his Glebe for fifty years, 
in Ano 12 Eliz, The Biſhop of E. Patron of the Archdeaconry, 
and the Dean and Chapter confirm it ; The Archdeacon dies,ano- 
ther is Collated to the Archdeaconry. It was the Opinion of the 
Tuſtices in this Caſe, firſt, That the Confirmation by the Biſhop 
was not void, for that it was but an Aſſent only to the Leaſe of the 
Poſſeſſion of the Archaeaconry,and not of the Biſhop,and therefore 
not within the Statute of 1 Eliz. The ſecond Point was, Whether 
this 
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this Leaſe was void by the Statute of 13 Eliz, Qunare, for not 
Relolved, Mich. 37 & 38 Eliz, B. R, Sir Edw. Denny and Eaken- 
ſtalls Caſe, Go, par.1. 

C 13.) The ſame Caſe Reported by fore; An Archdeacon 
having a Parſonage appertaining to his Archdeaconry before the 
Statuteof 13 Eliz, made a Leale for forty years of the Parſonage, 
which was Confirmed after the Statute ; adjudged the Leaſe 
and Confirmation both good, Arlzngſall, or Eakenſtall, and Den- 
ny's Caſe, More'sRep. 

(14.) A Quare Impeait was brought by the Executors of 7.5. 
for not ſuftering them to Preſent to the Archdeaconry of D, which 
became void in the life of the Teſtator, and the Writ and Count 
both ſuppoſed a diſturbance to the Teſtator in his life, 1» nurc 
retardationem Exccutionis Teſtament preditt, In this Caſe it was 
Keſolved, (1.) Thata Quare Impedit did lie of an Archdeeconry, 
(2.) That the Writ as brought ſhould abate, becauſe it was #x 
munc retardaionem, which cannot be of a Diſturbance in the life 
of the Teſtator. But it was agreed, that the Excecutors might 
have a ſpecial Action upon the Caſe for their Diſturbance, Trin. 
31 Eliz.B. R. Smilliyocd and the Bilkop of Coventry and Afarſbes 
Cale, Co. far. 1. 
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CHAP. IX, 
Of Procurations, Synodals, and Penteceflals. 


- Procuration, what ;, whence ſo called ;, and how paid. 

. Whether Procurations be only due ratione Viſitationis ? 

. Procurations Anciently paid in Victualibus, and not in Money z 

how paid to Archdeacons in Lindwoods time. 

4. Whether Procurations may be payable by Cuſtome to Archdeacons 
ſine Viſitatione ? 

5. Archdeacons to Viſit perſonally ;, if otherwiſe, than how the Pro- 
curations are payable ? 

6. Not above one Procuration to be paid; how that 4s tobe under- 

ood . 

7, = Number of the Viſitors Attendants by the Council of Lateran 
in reference to Procurations , 4nd how many an Archdeacon 
may have by the Canon. | 

8. Synodals, the threefold ſignification of that Word. 

9. The Synodal anciently called Cathedraticum and Synodaticum : 
what the Cathedraticum was, why ſo called \, the Original there- 
of, and how it differs from Procuration. 

10, Pentecoſtal, what it is, when, by, and to whom payable ; the 
probable Original thereof. 

11, Aremerkable Caſe relating to this Subjet, that was Reſobyed and 

Adjudged in Ireland. 
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(1.) T He Ordinary at his Viſitation may by the Canon requize his 
Synodals or Procurations, Extr, de Cenſ, c. Procurationes 

that is, a certain Cenſe or Tribute in money paid to the Biſhop or 
Archdeacon by the inferiour Clergy at Eaſter-Viſitation ; called 
Synodale or Synodaticum, quiain Synodo frequentius dabatur. So that 
theſe Procurazions are noother than certain ſumms of money which 
the Parochial Clergy do annually pay to the Ordinary or Archdea- 
con ratzione Viſitationis, Anciently they were paid in proviſions 
of Victuals neceſſary for the Viſitor and his Attendants, now con- 
verted into money inſtead thereof : So that this Procuratio is by 
Vallenſis aptly defined, Neceſſariorum ſumptuum Exhibitio, que, 
ratione Viſttationts, deberur ab Eccleſia v#l Monaſterio ei cui ex officio 
ncumbir jus & onus Viſuands, ſive 3s ſit Epiſcopus, ſrve Archiadia- 
conus, ſroe Decanus, ſroue Legatus ſummi Pontificis, An. 1290, AM. 
quod die Mercurii in Feſto Sant, Lucz Evang, Dominus Epiſcopus ce- 
pit Procurationem in Cibis © Potibus apud Bordeſly, & pernottavit 
K | 


ibi- 


Vallenj. Para- 
tis, de Cenſin. 
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(4) Giff. fo. #bidem (a), Whencethe word Precuration is ſuppoſed to haveits 
226, b. vid. derivation, even from the duty incumbent on the Viſited in Pro 
wy _w_ curing of neceſſary Accommodations for the Viſitor and his Atten- 3 
fr. Precvrat« ants as aforeſaid ; which ſcems the more probable by what Due © 
renus fays, Hoc antem munus ideo Procuratio vocatur, quia Eccleſi 
Epeſcopum Procurant, id eſt, Curant, alunt, ac tuentur, b. 
(2.) It hath attimes been ſmartly controverted, Whether Pro. 3 
curations be due only ratione Viſitationis, or whether the payment | 
thereof may legally be enforced without the ACt of Yiſierng, and 
not excluſively to Archdeacons in the years of Epiſcapal Viſirations ? | 
For if fo, then the forefaid deſcription which Yallexſus makes there- 3 
of, is not adequate enough to the nature of the thing ; of which 8 
inion grounded on ſolid Arguments, is the Learned Author of |} 
(5) Srephens the Hiſtorical Diſcomſe on this Subject ( b). 
de Procurat. (3.) Anciently (as aforeſaid) theſe Viſitation-Procurations,or 
Edit. 1661. Exhibitio neceſſartorum ſumptunm, as Vallenſss calls it, was no other 
than Yituals: For by the Council of Lateran ( not the great Ge- 
neral Council under #7n0c.3.) but thatunder Alex.3. above thirty 
Extr. de Cenſib* years before, about Ar. 1180. Viſitors are ſodireted to proceedin 
ccum Apoſeolus- the execution of their Viſirations, as that Sunptuoſas Epulas nox que- 
rant, ſed ciompratiarum attione —_— quod Thoneſte © competenter 
illis furrir miniſtrarwm, That thele Procurations were originally 
id in /Vi&tualibus, appears by ſeveral Conſtitutions of the Canon © 
aw, Extr, de Cenſib. c. enum Apoſtolus, © de Cenſib. c, Romana, v, © 
Procurationes, Conſuetudotamen ( ſays Lindwoods Gloſs) operatw © 
in pluribus locis, ut Procuratio hujuſmod: ſumatny in pecunias, que Con- 
Juctudo bene poteſt procedere, ut ſumarur & Polentibus ſic in pecunia Sol- 
vere, non autem & Nolentibus. Extr, Benedift.12, &c, Fekcis, C gl, 
Lindw. «b: ſupr. But that was only where the Cuſtome prevail 
ed, the Canon anciently being peremptory to the contrary ; for in 
the Sext. there is a Conſtitution made by nec. 4. ( who became 
Pope A». 1243.) and afterwardsratified by a General Councilat 
Lions under Greg. 10. about An.1273, forbidding (ſub pxna Male- 
diftions aterne) thetaking of money in lieu of Procurations ( vel 
2Volentibus fic ſolvere ) C. 1, $. Procurationes, &C. exigit, eod, in 
ſexto, & ibi Glo. in caſu;, and the ordinary penalty practiced in 
this caſe againſt Yiſrors of any rank inferiour to Patriarchs, Arch- 
biſhops, or Biſhops, that ſhould preſume to receive Procurations 
otherwiſe than in YVittualibus, was ſuſpenſion ab officio & beneficio. 
And this way of paying Procurations ex antiquo, continued till the 
time of Borifaces, who ſucceeding in the Papacy about twenty 
tro years after Gregory, made a Conſtitution about the year 1295. 
That it ſhould be lawful to any Viſitor ( Yolentibus Viſitatrs, not 
otherwiſe ) vice /” Fualium to recieve, not to cxalt, Money to- 
wards 


and Pentecoſtals, 
wardsthe defraying of their /:ſnatran-Charge, Gloſſ. in ver. diſpen- 
dia, c, Felicis, eod, in ſexto: Which by Beneditt, 12. in the ſecond 
year of his Popedom, about 1337. was by aCanon or Conſtituri- 
on limited to a certain ſumm, according to the quality. of the Y- 
ſitor, and the condition of the Yiſred, which may take place, 
where it is not otherwiſe limited by Cuſtome; the Procurations of 
Archdeacons being in L:indwood”s time, as he informs us, ( which - 
was in Henry the Fifths Reign, abovetwo hundred years ſince ) 
the ſumm of ſeven ſhillings ſix pence, according tothe numberof 
his Attendantss viz. twelve pence to each many. and eighteen 
pence to the Archdeacon himſelf, which ( comparing the value 
of Money Then with the times Now ) was conſiderable. 

(4. The Qyeſtion is not, whether Procurations are due Ratione 
Viſitationis ;, but whether they are only due Rarione Viſitationss, and 
not otherwiſe ? It is ſuppoſed that they are and may be due other- 
wiſe than Ratione YViſinarions, and that therefore Archdeacons may p74, n;ſ. Diſe. 
receive Procurations in the Lord Biſhop's Triennials, and yet Viſit of Procurations, 
not ; for Cuſtome ſeems to lay a raft claim to this Eccleſjaſtical p- 25» 26: 
payment of Procurations ſine /:ſiratione, where the Cuſtome is * 
Rationabilis & Legitime preſcripta, Time was, when Archdea- 
cons had jus Viſitands quolibet anno, and ſo accordingly did Viſit, & 
ea ratione received Procurations, Lindw. de Offic. Archid. c.1. gl. in 
ver Viſuation. & Extr.de Offic. Archid. c. Mandamus, gl. in ver ſepi- 
us Viſtare, And ſometimes they. Viſit not,. as in the Epiſcopal 
Triennials, yet by the Cuſtome do and may receive their Procurati- p. ui ſupr. &c 
0415 ;, underſtand this only of ſome, not all Archdeacons. 

(5.) The Canoniſts define Pracuration to be an Exhibition ſump- 
tuum Neceſſariorum paid to the Prelates, quis Dieceſes peragrands 
Ecrleſias ſubjeftas Viſuant., And it is a Rule in the Canom 
Law, Quod nulia eſt adverſus P; ocurationempreſeriptio, Inſt. Tu; Can. 

[. 2. deCenſib., And by the ſame Law the Archdeacon is topo per- 

ſonally to the place that is to be Viſited, and ought not for that 

purpoſe to ſend another ; which if he doth not ſo do, he is not to 

receive in denaritsthe Procurations due ratione Viſitationis, Extr, de 

Cenſ. c. Precurationes, Notwithſtanding the perfon whom he Com- 

miſſionates for that purpoſe Nomine ſuo, (hall receive: the Procura- 

tions for himſelf and his Attendants in i&ualibus, Ar. ad hos de (c) Ex Re- 
Offic. Ora. c. ſi Epiſcopus, 1. 7. & de Cenſtb. c. 1. & c. Felicis, de Cenſ, 2% Primie, 
Lindw. glo. de Offic. Archid.c. ut Archidiaconi, ver videant, Theſe i | Ap 
Procurations are: called alſo Proxies, Cinag. cc Pentecoſtal. per an. b. & Claul. 
641.10 $8. it4 Archidiaconatus Glouc. valer clare in Proxis (c), which Rot. 31 E-I+ 
is a profit of. Juriſdiſtion. Archidiaconis inhibemus ne» aliquo- modo % \ 5: dorl. 
Pyocurationes recipiant ſine Cauſa Rattonabili, niſi illo die quo perſona- _ 
liter Yiſeant, Provin. Conſtit, de Offic. Archid. "I 
X 2 (6.) The 
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(6.,) The Ordinary may not receive above one Procuration,that 
is, he may not of the ſame Church exact one Procuration from the 
Rector, another from the Vicar; it he hath the Procurationm 77 
Vittualibus of the Reftor, he ought toreceive nothing of the V- # 
car, nccecontra;, for one Procuration of one Church for one day 
is held ſufficient : di, c. Felicis, de Cenſib, Nor do the Canonsak F# 
low above one Procaration, in Caſe there be more Churches thaa 7 
one Viſiredin one and the ſame day; the Reaſon whereof in Law, # 
becauſe the /Viftrarion 3s the Principal, the Procuration is but the A 
ceſſory, and the Viſitation only of one day ought not to have the B# 
Procurations of more, nor ought the Acceſſory to exceed the Prin 
cipal, Lindy. 61d, de Cenſib, c. quamu1is, & gl. ib, ver Canones, Not | [a 
ought there to be paid above one Procuration for the Mother: 
Church and the Chappel thereto belonging, when they are Viſited, 
Can. ibid. ver. una Eccleſia, Yetthere are Canoyiſts of very good 
Authority, as Andreas and others, who holding the contrary,do 
poſitively aſſert, That every Chappel dependent ( if Peopled and 
of ability) ſhall pay its own proper Procx7ation at times of the Or- 
dinary Viſitation, tor that the Biſhop is to have areſpet to every 
individual Member of his Dioceſs. Ir 1s therefore diſtinguiſhed 7 
and confeſſed, that this is true, when the Chappel dependent hath 4 
a Curate proper of its own, and diitinct from, or other than the 
Curate of the Morther-Church : But otherwiſe when the Rettor 
of the Superiour Church,is Curate of both,and only doth exerciſe © 
the Cure in the {aid Chappel by a Vicar not Perpetual, but Tem- 
poral and removeable ad Libram, Gl.in d.ver una Eccleſia, Lind © * 
wocd on this occaſion puts the Queſtion , Whether in caſe the | 
Church be of one Dioceſs, and the Chappel thereto annexed ot © 
united, or dependent thereon, of another z whether in that caſe ©: 
there ſhall at the Yiſation be but one Procuration paid for both? © 
He reſolves it thus, viz, Thatif the Ordinary of the place where T7 
the ſaid Chappel ſtands, hath formerly had there his Viſitation © 
and Procuration, rarione Viſtationis ejuſdem ; then and inthat caſe © 
the power of firing the ſame, nor by conſequence the Procurz hy 
tion due ratione /:ſtationss, is not taken away from that Ordinary 
by ſuch union or dependency, Gloff. ib4d. in ver, Eccleſia, _ 

(7.) By the aforeſaid Council of Lateran all Viſitors were limited © 
to a certain number of Viſitation-Attendants, according to theit v3 
ſeveral qualities, as Archbiſhops to the number of forry or fifty 7 
men with their Horſes ; the Biſhoptotwenty or thirty , Cardinals 
to twenty five (though they could not digeſt ſuch an undervalu- © 
tion) Archdeacons to five or ſeven 3 Deans ( that is, Archipreh 
byteri Rurales, as the Glof expounds it ) to Two only : GI. in ver. | 
Decarni, Extr, eod, c, cum Apoſtolus, Extr, Com. de Cenſib, c, vas Elefti- © 
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#1is, And thetruthis, the Archdeacon (according to the Canon) 
may not have in his Ordinary Viſitation above the number of ſever 

rſons; if he exceed that number, there 1s not any Precararion 
due for the Supernumeraries, Lind, de Cenſ. & Procurat,c, 1, wer, 
excedant, C> glo. bid. & gl. in ver, Viſnationss, C& gl. ib, in ver, De- 
bitam. | 

(8.) Theword Synodale ſeems to have Three ſignifications, as 
(1.) It ſeems to ſignifie Convenruror a Meeting, inthe fame ſenſe 
with Synodus, as being taken for the Meeting or Synod it ſelf, and 
ſo uſed by Gregory 3. 1n his Epiſtle to the Biſhops of the Provinces 
of Batory and Almany, Catholica Santtorum Patrum Authoritas juber, 
wt bis in anno pro ſalute populs Chriſtian ſen exhortarione adoptionts filio- 
run SYNODA LI A debent celebrari, &c, This Epiftle you 
have cited by Cardinal Baronius, in the Eighth Tome of his Annals 
about the year 738. (2.) It ſeems to ſignifie the As done at a 
Synod, as well as the Synod it ſelf; and in this ſenſe you have it in 


the Tripartite Hiſtory, where mention ismade of a Synod of Biſhops xp. rripart. 
alſembled at Antioch out of divers Provinces, who ſent the Empe- |. 7. fo. 452. 


rour 7ovinian a Copy of the Nicene Creed, Huxc Libellum (mean- 
ing the ſaid Geed ) in colleftione Synodalium Sabint conſcriptum inye- 


mms. In which place Synodalia ſeems to import the Acts of that Ibid. fo. 232. 


Synod collected by that Sabinus; (3.) It ſignifies a Cenſe or Tri- 
bute in money paid to the Biſhop, or to ſome other for his uſe by 
the Inferiour Clergy. The forementioned Author of the FHiſto- 
rical Diſcourſe of Procurations, &r. acquaints vs, That in the 
ſecond part of the Appendix to the third General Council of Za- 
reran there isan Epiſtle of Pope Alex. 3. to certain Archdeacons 
and Deans, reproving them ſor extorting of moneys from the 
Clergy ſub diverſis neminibus, ina fraudulent kind of way ; Et hu- 
puſmods exattionem ( ſaith that Epiitle ) wut eam liverins videamint 
exigere, quandoque Conſuetudinem Epiſcopalem, quandogue SY N O- 
D ALIA, quandoque Denarios Paſchales appellantes, Andin this 
ſenſe is the word Synodale here uſed and taken, which the Archdea- 
con claims not ſo much Fure Communi Eccleſiaſtico, as by Compoſi- 
tion with, or Preſcription from the Biſhop. 

(9.) This Synoaal or Synodical duty was anciently known by two 
other Names which now are grown obſolete, the one Cathedrati- 
cam, probably from the original Cauſe thereof, being ob honorem 
Cathedre Epiſcopalis : the other Synodaticum, from the time of pay- 
ment, both uſed promiſcuouſly. The former of theſe, viz. the 
Cathedraticum was a Cenſe of two ſhillings paid by tae Inferiour 
Clergy tothe Biſhop, as appears by the Acts of certain Counciiz of 
Bracar and Toledo, as allo by the Conſtitutions 2nd Reſcripts of 
Popes, Ihud te wolumus madis omnibus cnſtodire, ne quis Epiſcoporinm Si 
C111 
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| Ciliz de Parochiis ad ſepertinentibus, nomine CATHEDRATICI, 
amplins quam Duos Soljdps. preſumat accipere, 10. q. 3. c.illud, cc, 
placuit, tbi, &c. So Honorins 3. exprelleth Two ſhillings nomins 
Cathedratici, Extr. de Offic. Tud, Orain, c. conquerent. C gl. ibid, in 
ver. Duos ſelidos; which is a Penſion paid to the Bilhop 4 qualiber Ec- 
cleſia ſecundum Loci conſuettudinem;, as Panormitan, upon that Text, 

Abb.c. conguerent. de Offic. Jud. Ord, The reaſon of this payment 
was ( according to Heſtienſis ) in argunentum ſubjettionis, & ob he- 
norem Cathedre, Hoſtienl, in Sum, de Cenſty, ex quibus ver, Cathedras 
ticum autem. And the Council of Bracar ; Placut wut nullus Epiſz 
Coporun per ſuas Dicceſes ambulans, preter honorem Cathedre ſuc, id, 
eſt, Duos Solidas, aliud aliquid per Eccleſias tollat : cited in the De- 
Cree, 10, q. 2.Cc. placuit., Note, that the Ciſtercians by vertue of. 
their Order were priviledged from being preſent at the Synodical 

Meetings aſſembled by the Biſhop within his Diocets, and from 

the payments of thoſe Synodals, Gloſſ. in ver. Epiſcopus, Cc. Epiſco- 
pits non debet, Diſt. 18, Extr. de Majoris & Obed. c, 9. Quod ſupr. & 
gl. ib.inver, Diocaſana, This Cathedratick payment began, when: 
the Revenues of the Church hrit came to be divided and alotted to 
ſeveral Miniſteries 3 then it was that this payment was firſt made to 
the Biſhop by the Beneficed Clergy within his Dioceſs, Duaren, ut 
ſupr. & 1. 2.C. 1. fo. 53. It is probable that this diviſion of the 
Church Revenues was not far diltant in time from the firſt or origj- 

nal diſtinguiſhment of Parochial Bounds, upon which aifair Pope 

Euariſtus, otherwiſe called Anaclerus Grecus, did firſt enter about, 

theyear 110. Yolateran. l, 22. Anaſt, Biblioth. > Baron. Annal. ad 

An. 112. m.4 56. and was afterwards carried on by Pope Dio- 
nyſus, abont the year 260. Baron. Annal. ad An. 260. nu, 17, Pa- 
rochial Diſtribution in England was by Theodorus Archbiſhopof 

Canterbury, about the year 668. Spelm, Concil, 152 : But Speed ſaith, 
by. Honoyins the fifth Archbiſhop alſo of Canterbury, about the year. 

636. It may not hence be inferr'd, that this Cathedraticum or Sy- 

nodal was only paid ratione Synod: ;, for it was ſometimes, and very 

anciently paid alſo at Viſirations, as appears by the ſeventh Coun- 

cilat Toledo, mentioned in the Decree, 10.9. 3.C, inter cetera, & 

caſus #bi, where there is a Canon againſt the exacting of more than 

Two ſhillings only pro Cathedratico.in Epiſcopal Viſrations, This 

Cenie or payment, though it be Onus Eccleſraſticum, yet it is not 

Onus innovatams but Onus Ordinarium, and vy impoſition of Law; 

as. appears by the Provincial Conſtitutions, Solutio Cathedratici, Sy« 

nodaticiy & Procurationum, ratione Viſtationis, C& alia hujuſmodit, 

de quibus non dubitatur quin ſunt Onera Ordinaria, ſuum capwunt effe- 
tum ab impoſitione Legis, Lindw. de Offic. Vic. c, quoniam, g1. in ver, 

Onera Eccleſiaſtics, Yet Procurations difter from the other in this 
; that 
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that Procurations are only Penſions, but the other are properly Cn- 


Jus. The Synedy or Synodal is by the Srat. of 34 H. 8. reckoned 
as a Church-due, for recovery whereof proviſion is made by that 
Act; and good reaſon, forthe ſaid Syneay or Synodal, is a Penſion 
certain and valued in the King's Books. 
( 10. ) The aforeſaid Ingenious Author of the Hiſtovical Diſ- 
courſe touching, Procarations, cc, after his deep ſearch into HAntiqui- 
, doth conjecturally conceive, that the Perrecoſtal, otherwiſe 
called Wh ſonferrhings, is nothing elſe bat the Annual Commemoe- 
ration, continuation or repetition of an Ancient payment or pen- 
fron, iſſuing out of rhe Ohlations brought by the people long ſince, 
ſpecially arthetime of the Foundation or Dedication of their fe- 
veral Churches, or at fome other Solemnity, viz. the Mhoitety or 
Third part 'of the Obtations then made. The famebeing re- 
ferved by the Biſhop, and by a Contra@t ( ſeu quaſi Contratty ) be- 
tween him and the Founder of ſuch Church, or Prieſt affignedto 
attend the ſame, ſertked in and upon the Epiſcopal See, and paya- 
ble yearly at or about the Feaſt of Perrecoſt. Theſe Permecoſtalia 
were not ( as ſome conceive ) the Perer-pence here anciently paid, 
for they were uſually paid either atthe Feaſt of St. Perer and Pad, 
or on Lammns day; but theſe Penrecoftals ſeem to be paid upon 
or about the time that doth chiefly denominate the ſame, viz. at 
the Feaſt of Penrecoſt;, and in the nature thereof ſcem to have re- 
ference to an Oblation frequently made by the Chriſtians in the El- 
der times of the Church, -and tohave ſome tendency to that Zybe- 
ral Devorion which was then as frequent, as Szcriledge is now. In 
Leg. 18. Guilielm. Congueſtor, De Denaris $, Petri, ſeu Veftigati 
Romano, viz. Liber homo qui habuerit Averia Campeſtria 30 denaris 
eſtimanda, dabit Denarium S. Petri. Pro 4 denariis quos donaverit 
Dominus, quieti erunt Bordarii eqs, & tus Boner, C& ejirs Seryien- 
res, Burgenſis, q# de propriss Carallis haber id quod dimdia Maren 
eftimandum eſt, det Denarium S, Petri, Qui in Lege Danorum eſt 
Liber homo, & habet Averia Campeſtria, que dimidia Marca it ar- 
Sento eftimantur, deber dare Denarium S, Petro, - Erper Denarium 
quem donaverit Dominus, erunt quiete it qui refedent in ſuo Dominico. 
Vid. Seldeni ad Eadmerum Nore & Spiceleginm, P. 179. Leg. 18. 
By this Law of William the Conqueror it appears, that the Perey- 


pence had no affinity with the Pentecoſtals, In Ancient times when. 


the Biſhop did viſit Eccleſiatim, his uſage was to cclebrate the Maſs 
in the Church which he viſited, which indeed was every Pariſh 
within his Dioceis. 2nd that by his Epiſcopal Anthority;the whole 
Dioceſs inreipe*? of the Biſhop being by the Law but Parechia ſua, 
10, q.3.C, Goin. CG: Duarenus, paſſim. as the whole Provice is ſaid 
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to be in reſpe&t of the Lord Archbiſhop of Canterbury. * At this & 64; 
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Maſs the people uſed to make their Offering ro the Biſhop, and one 
of the cauſes or reaſons, why or wheretore the People in Ancient 
times were obliged to bring their Oblations to the Church, was 
propter Conſuerudinem, and that certis Feſsivitaribus, among which the 
Feaſt of Pentecoſt was and is a moſt ſpecial one ; at which Feaſt 
there was in many places here in England an Oblation, Anciently 
made by inferiour Churches and Parithes to the principal Mother- 
Church, and whence probably the word Penrecoſtalia had its origi 
Theſe Offerings by the Canon Law were and 
are only due to the Clergy, and interdited to the Laity, ſub di- 
ſtritione Anathematis, 10.9. 1.C, QuiaSacerdotes, & c. Sant, Pa 
| In ſome places the Deans and Prebendaries of Cathe- 
MHA. 2:7. Þi- dral Churches havethem ; Ir is ſaid, That in the Cathedral Church 
cow'e of Pro of Salisbwry there is a greater and a leſs, diſtinguiſhed and known 
£4727, P- 115 by this difference of AMajor & Minor pars Altaris, And in ſome 
Dioceſles they are ſettled npon the Biſhopand Archdeacon, and 
made part of their Revenue, for which the King hath Tenths and 
The Cathedral or the Mother-Church of Worcefer was 
Anciently, and before the ditſotution, a Priory, and among other 
Revenues had theſe Pemecofialia or Whitſonfarthings yearly paid 
Jub nomine Oblaitienum or Spiritual Profits rempore Pentecoftes : Aﬀter 
the Diſſolution, when King #.8S. about the three and thirtieth 
year of his Reien new-founded and re-endow'd the ſaid Church, 
he reſtored theſe Pentecoſtalza ( after he had held them about a 
3earin his own hand) to the ſaid Church,'which {as it is reported) 
the Dean and Prebendarics thereof receive at this day, and as ap- 


nal denomination. 


trun, bi. 


Subſidies. 


pears by the Letters Patent : 


Henricus Octavus, &c. Sciaris quod Nos de gratia noftra ſpecials, 


> —— 


ac ex Certa jeientiay, ac mero motu noſtris dedimus & concedimus, ac 


prejentes dams C concedimus Decano © Capunlo Eccleſia Cathedrals 
Chriſti c> bears Mariz Virgins Wigorn, omaes las Oblationes & 
Obwertiones, ſrie Spiritualia proficua vnlgariter vocar, Whirtſon-far- 
things arnmrim Collett, ſrue recepta ae aryerſis Villatis in Comitat, ne* 


ffris Wigorn. Warwic. & Heret. infra Archidiaconarum Wigorn. 
> renpore Pertecolt, oblara « 


cans > Capi: , \V 1gorn. 


4, 77 
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0 nuper Pricratu beate Mariz Wi- 
EOTn. mods aifſolur. dxaum ſpe ttan, & pertinen, ce. Ex Archss De- 


% 


But in Glecefter, it ſeems, it i5 otherwiſe ;, for there the Biſhop and 
the Archdezcon only recerve them ; nor can the Dean and Pre- 
that now arc of the Cathedral, make any juſt claimto 
them. For bciore the Suppreſſion theſe Pentecoſials were ( inter 
&a) valuedto the Archdeacon in the Kinzs Books, as part of the 


bendaries, 
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Revenue of the Archdeaconry.” . And.as for Procurations afore- 


ſaid, although they are ( as Dr. Coſen ſays) ratione Viſitarionis ple- Dr. Coſen. 
ru mque preſtande, yet not ſolummodo lo; and thence it is held, Poltr. Eccleſ. 


that they are in ſome places payable to the Archdeacon jure Con- 
ſuctudinario, even in the Biſhops Triennalyear, ſme Viſtatione, on 
the Archdeacons part. . 5. 

(11.) To this purpoſe Remarkable is that Caſe of Proxies,which 
Sir Fohn Davis, the Kings Attorney General in relara, reports to 


Anel. tab. 8. . 


have been there Reſolved and Adjudged. The Cafe was this, Trin. 2 Jac. 
The Biſhop of 24th, before the diflolution of Monaſteries, had a in the Excht- 


Proxy of fitteen ſhillings four pence payable yearly out ofthe Com- 


quer of Ireland, 
Entre le Roy & 


mandry of Kells in the County of Merh, parcel of the Polleſſions 5, ambr.Forth, 
of the Hoſpital of St. Fohn of Feruſalem in Ireland ;, and one other pr. of Low, 
Proxy of twenty ſhillings payable yearly out of the Impropriate Davis Rep. 


Rectory of Trever in the ſame County, parcel of the pollefſions of 
the Abbey of Thomaſcourt in the County of Dublin, In the thirty 
third year of King #. 8. the ſaid Hoſpital and Abbey were ſuppre(- 
{ed and diſſolved, and all the poſleſſions of both the faid Houſes 
were veſted inthe aCtual poſſeſlion of the Crown by Act of Parlia- 
ment : But in the faid Act there is an Expreſs, Saving the Proxies 
to all Biſhops and their Succeſſors. Afterwards the Biſhop of 
Meth and his Clergy ( for that Biſhoprick hath not any Dean and 
Chapter ) by Deed Inrolled, Dated 16:March 36 H. 8. granted 
the ſaid Proxies ( snter alia) to King H.8. his Heirs and Succeſ- 
ſors; the King being at the time of the Grant, and after, inthe 
aftual poſſeſſion of the ſaid Commandry and Rectory, out of 
which the ſaid Pox:es were payable. Afterwards Queen Elizaberh, 
by her Letters Patent dated Primo Novenb. in the thirty third year 
of her Reign, demiſed the ſaid 'Commandry and'Rettory to Dr. 
Forth, And now whether he ſhall be charged with theſe Proxces, 
and the Arrearages thereof;after the commencement of the Leaſe, 
was the Queſtion; Andit was Adjudged, that he ſhould be charged 
therewith. In the Argument of this Caſe there were Three points 


movedand debated; (1.) Whether the Proxies were wholly ex- - 


Linct by the ſuppreſſion and diſſolution of the faid Religious houſes, 
notwithſtanding the ſaid Saving in the Act of Diſſolution? ( 1.)Whe- 
ther the Biſhop could grant the Proxzes to the King ? (3.) Whe- 
ther the Proxies in the hands of the King were extinct by the Uni- 
ty of Poſſeſſion ? For the Firſt point,it was Objected by Sir Ambroſe 
Forth's Counſel, That the P#oxies were extinct by the ſu ppreſlion 
and diſſolution of the Religious houſes : For that the Yiſitation of 
the Religious houſes were the ſole cauſe of the payment of the 
Proxies, Et ceſſante cauſa ceſſat effeftus For the Religious houſes being 
gone and diſperſed;they ſhall not be ——— ſubject to/:ſnarion, 

and 
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and then when the Viſitation doth ceaſe, the Proxies, being 
Exhibition given to the Viſitor for his Travelling charges, ſhall ceak & 
alſo; For Procuratio (as the Canonifts define it ) eſt Exhibitio þ Fg 
tuun neceſſariorum fatta Prelatis, qui Diaceſes peregrando Eccleſe ; 
ſubjeftas Viſitant., Yet it was agreed, That the ſtation doth nat 
ceaſe immediately upon the Surrender, or by the Act of Parlia 
ment, which gives the Religious houſes and their Poſſeſſions ty 
the Crown; for by that their Corporationsare not diſſolved : z 
was held in the Caſe of the Dean and Chapter of Norwich, Co. pa, ©; 
3.15. Aſ.p.8. 32 H.8. Br. Corporations 78, But when the Relig. 
ous perſons were diſperſed and had relinquiſhed their Habit, Ruk, 
and Order, for which they were Y:ſtable, then their Corporation 
was utterly diſſolved, and thereupon the Y:ſ#ation ceaſes. And 
in this caſe they reſembled a Proxie due for Viſitation toan Annus 
ty for Counſel or ſnme other Service to be done : if the Counſel or the 
Service be withdrawn, the Annuity determines. So if a Rent 
charge hegranted fora Way, ſtopthe Way,and the Rent-charge 
ſhall be ſtopt alſo, 9 Ed. 4. 19. 15 Ed.4.2. 21 Ed.3.7. So when Þ 
a Corodte is granted for certain Service to be done, the omiſſionef 
the Service determines the Corodie, 20 Ed, fo, wire, It was alſo ſaid © 
That the duty is not Annual but Contingent, and payable onh & 
upon every V:ſiration. And forthe | Saving ) they faid, it wasy © 
Flattering Saving, which could not preſerve the Proxies in being, © 
which the Law hadextinuguiſhed ; as was held 14 Eliz. 313, 
Fhat the tenures of the O&:r or Chantry-Lands held of the Sub © 
jects are extinct by the Act of 1 Ed.6. notwithſtanding the Savin | 
in the ſaid Act, propter abſurditatem : So the Proxies inthis Cak 
ſhall be extinCt proptey abſurditatrem. For as it isabſurd, that the ©” 
King ſhould be ſubjeft to Attendance in reſpect of a Tenure : 6 ©: 
itis abſurd, that the King ſhould be ſubject to Y5/irarion, or toan 
duty 1n reſpect thereof. Of the ſame nature there are many © 
Savings put in Walſingham's Caſe, Plow. Com. 563. which are there © 
called Flattering Savings, As tothe Second point it was objected, 
That the Biſhop could not grant theſe Proxzes to the King for two 
Reaſons; the one drawn from the perſon of the King, the other 7 
irom the perſon of the Biſhop: (1.) For the King, Admit thathe 7 
were capable of ſucha Spiritual Office, as to be a Yiſior of Re- © 
ligious perſons, yet he ſhall not have Proxzes, by reaſon of the I © 
convemency and Inaecency, andalſo for the Impoſſibility thereof; For 7 
It 15 neither Converient nor Decent, that the poor Religious perſons 7 
ihould bear the Charges of the King; And it isalſo /mpoſſible, for Wy 
by the Canon Law, Procuratio exhibendaeſt ſecundum qualitatem perſ® © 
ve Viſitantis;, and the Majeſty of the perſon of the King, and the 7 
grandure of his Train is ſuch;that by preſumption of Law no pr> 
vate 7 
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vate perſon can bear his neceſſary charges, or makg him entertain- 
ment anſwerable to the quality of his perſon. (2.) Forthe Bi- 
ſhop, Although he may grant his Temporal poſſeſſions with the ' 
Aſlent of his Chapter or Clergy, yet thoſe duties which he hath by 
the prerogative of his Epiſcopal Chair, oras incident to his Spiritu- 
al Function, he may not grant; And they by the Rule of the Canon 
Law are of Three ſorts, viz. (1. Subſedium Cathedrarium, which 
isa duty of Prerogative and Superiority. ' (2.) Quarta Epuſcopalss, 
which was given to him for Reparation of Churches, (3.) Pro- 
curationes, for his Viſitation, as aforeſaid, which isa perquiſite or 
profit of his Spiritual Juriſdiction. As to the Third point, they 
ſaid, That although a Prox:e is a Perſonal thing, payable only in 
reſpect of perſons Y:ſit able, yet admit that theſe Proxzes are become 
Real, and that the Commandry and Rectory are charged with 
theſe Proxies, then the unity of poſſeſſion doth extinguiſh themin 
the hands of the King, as a Seignory, Rent-charge, Common, 
and the like, are extinguiſhed by the purchaſe of the Terre-tenant, 
if he hath the like Eſtate in the Land, andin the thing which 
charged the Land. And to this purpoſe was cited the Caſe of 
2 H.4.19.4. where a Prior had an Annuity out of a Parſonage 
by Preſcription ; the Parſonage is after appropriate tothe Priory, 
tke Annuity is extinguiſhed for ever. But on the other ſide, it 
was anſwered by the Kings Council, and Reſolved by the Court, 
T he the faid Proxies were not extinguiſhed by the diſſolution.of 
the ſaid Religious Houſes, but were well preſerved and ſaved 
to the Biſhop; and the Biſhop had well granted them to the 
King, and the unity of poſſeſſion inthe hands of the King made 
but a Suſpenſion and no Extinguiſhment of the ſaid Proxies. 
(1.) Asto theFurſt point, it was firſt obſerved, that theſe Prox1es 
had not their original in the primitive Church ; for St. Paul, in 
viſiting all the Churches which he had planted in Aſia and Europe, 
demanded not any Proxies, but laboured with his own hands for 
his ſabſiſtence, leſt he ſhould he burthenſome to the Churches. 
Yet long after this, the Canon Law, which declares that Proxies 
are due to Biſhops in their /; iſttations, ſays, that it is agreeable to 
the doctrine of St. Paul, Ut 4 quibus ſpiritualia recipimns, eiſdem 
Temporalia communicemus, Inſtit Fur .Can.l.2..c de Cenſib, It wasalſo 
obſerved, that that which we call Proxie or Procuracy, is called by 
the Canoniſts, Procuratzo,for that upon every Viſitation the perſons 
viſuable procurant neceſſary Proviſions for the Vilitors; which Pro- 
viſions at firſt were made in Victuals,viz.in Eſculentis & Potulentis, 
but that was with moderation and temperance, Ne Jejumorum do- 
ttrinam rubentibus buccis predicent ; But afterwards, when the 
pompaund excels of Y:ſirors required ſuch proviſions as were grie- 
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vous andintolcrable to the Churches and Religious Houſes, then * 
every Church hd ſuch Houſe was reaſonably Taxed, and for tha 7 
every Proxie was reduced toa certain ſumm of money, payahk by 
yearly, inthe nature of a Penſion tothe Ordinary, who had power 8 
of Viſitation de mero Fare, as 1s ſaid 10 Eliz, Dyer 273,b, Aﬀer i 
the Precuration of Victuals was reduced to a certain ſumm, the 
Churches and Religious houſes paid ir to the Ordinary yearly.albet 
he made not any /iſtarion : And ſo the Rule of Cifſſante cau'aceſe 
fetus doth not hold in thiscaſe. Theſe certain ſumms of money 
which come in lieu of Proxzes, and retain thename of Prox:es, ar: 
by ancient Compoſition made parcel of the certain and fettled Re 
vennes of the Biſhop, do remain for ever, and are not ſubject to 
extinguiſhment. And at this day the King” himſelf pays andal 
lows Proxies out of ali the Impropriations which he hath in his 
poſſeſſion ;, for which reaſon in every Leaſe made by the King of 2 M 
Rectory Impropriate, there is a Covenant on the Leſſee's par, # 
that he ſhall bear and pay all Proxzes, Syrodals, Penſions, &c. Ani 
as for the | Saving ] inthe At of 33 H.8.cap. 5. it is not an idk & 
or Flattering Saving, but realand effectual; for it was agreed bs © 
fore, that theſe Proxics were in being at the time of making the * 
Act, and are not extinguiſhed by the Surrender of the Religion ©. 
houſes; for their Corporations are not diſſolvedtill the Religiow | 
perſons have relingquilhed their houſes and arediſperſed. And © 
{uch things as werein being at the time of making the Act, may © 
well be preſervedand ſaved by the Act albeit the things whith = 
were extinCt before, cannot be revived by a Saving, without ex © 
preſs words of G7a7t and Reſtitution. As to the Second point, 
it was Reſolved, That the Proxies in their original nature being 
Duties payable for Fiſiration, are grantable to the King, and the © 
King is capable of fuch 2 Grant, eſpecially when the faid dutiesare 
converted to a fumm of money certain, in the nature of a Penſion 
or Annuity. For by the Ancient Law of the Realm, the King 
had power to Yiſi, .reform, and corrett all Abuſes and Enorme 
ries in the Churck : And by the Statutes made in the time of King ® 
H.8. the Crown was but remitted and reſtored to his ancient Jv» © 
ri{diction, which had been uſurped by the Biſhopof Rome, 33 E.3. 
tit, Ayd del Roy 103; 'Keges ſacro oleo- unth Spiritualis Turiſdittionis $ 
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ſunt Capaces, And Prexzes are profits of the Juriſdiction, 10 H.7. Þ 
18. Rex oft mixta perſona cum Sacerdote : So the King ſhall have © 
Tithes by the Common Law, whereof no meer Lay-perſon was © 
capable, 22 Aſi. pl. 75. 11 H. 7.1. The King himſelf may Yiſs ©; 
his Free Chappels and Hoſpitals, 8 A/. p. 29. N. Br.42.4. And © 

Caſſane, in Catol. Glo. mund. par. 5. Galt 24. Cites a Text of the © 

Canon Law, viz. Qzod omnes Reges dicuntur Clerici ;, alſo another 
Text, E 
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Text, which ſaith, Qrod Canſa Spiritualis committs poteſt Princips 
Laico, And whereas it was {aid, that in reſpeCt of the grandure 
of the King and his Train, competent Proxzes canr.ot be provided 
for him, and by conſequence aGrant thereof cannot be made to 
him ; that Objection is removed, in that the Proxzes at the time of 
that Grant was reduced to certain reafonable ſumms of money, 
Allo the Rule of the Canon Law was not rightly and fully cited be- 
fore ; forthe Rule is, Procuratio exhibenda eſt ſecundum qualitatem 
perſone viſtantis, & ſubſtantiam Viſtatorum, |t was alſo Reſolved, 
that the Biſhop with the Aſſent of his Clergy, might well grant 
the Proxies to the King, for that the Law hath qualifed the perſon 
of the King torcceive ſuch a Grant, albeit it be ſuch a Prerogative 
of the Bilhop as may not be aſligned toany other perſon: As the 
Creation-money of a Duke or Earl may be granted and ſurrendred 
to the King, although it can be granted to a Subject. Alſothe 
Proxies being, now reduced to certain ſumms of money, and ſo 
made part of the certain ſettled and perpetual Revenue of the Bi- 


ſhop, may. be granted by him as well asa part of the Tithes, or an : 


Annuity, or any of his Rents, Services, or other Hereditaments 
Temporal. Andas tothe Third point it was alſo Reſolved and 
Adjudged, That the Unity of Poſleſſion of the Proxies with the 
Rectories impropriate and Religious Houſes, out of which the 
Proxicsare payable, do not extinguiſh the Proxzes in the hands of 
the King, but ſuſpends the payment of them rantum protempore, 
quouſque, or until the King by his Grant ſhall ſever the one from 
the other. To conclude, The Caſe of Tithes is: parallel to the 
Caſe of Proxies, and agrees therewith in. all points; For as 1z- 
ſtruttion was the caule of the payment of Tithes : So Viſitation, 
which is ever accompanied with Inſtruction, Littl. ca. de Frankal- 
moigne 30, b, was the caule of the Proxies, Andas Tithesare now 
due and payable to Lay-perſons which have purchaſed Impropri- 
ate Rectories, although they Yo not give any InſtruCtion : So 
Proxies are due and payable to Ordinaries, out of the Impropriati- 
ons and Religious Houſes diſtolved,althongh their Viſtration ceaſes. 
And as none can preſcribe de non decimandeo, as is commonly held 
inthe Common Law: So the Carer Law hath a Rule, Quod nulla 
eſt adverſus Procurationem preſcriptio, Inſt, Fur. Canon. lib. 2. cap, de 
Cenſibus, Alſo Proxies, which reſemble Tithes. in other points, 
may be well compared to them in this point, viz. That they ſhall 
not be ſubject to extinguilþment by unity of polleſlion. 
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CHAT. 4. 


Of Dioceſan Chancellors, Commiſſaries, Officials, 
and Conſiftories. 


. A Deſcription of the Office of ſuch Chancellors, ard how thy 

- differ from the Biſhops Commiſſaries. 

. The Antiquity and neceſſary uſe of ſuch Chancellors. 

What the Canons Eccleſiaſtical require touching their Office, 

. Whether a Divine, that is not a Civilian, may be a Chancellor ? 

. Where, and before whom the Biſhops Conſiſtories are held. 

What is meant or intended by the word Conſiſtory, 

. The great Antiquity of the Biſhops Conſiſtories. 

. That Antiquity urther confirmed and proved. 

. The difference berween Conſfiſtorium and Tribunal. 

10. Incidents to the Chancellors Office, as he is Oculns Epiſcopi. 

11, A ſhort digreſſion touching Adminiſtratrs, 4c 

12, The Laws and Canons touching Surmoners. 

13. The Conſtitutions Provincial, what proviſion there touching this 
Office of Summoners. 

14, AFudgement at Common Lay in Aftion on the Caſe againſt an 
Apparitor or Summoner, for Citing 4 man wrong fully into the 
Eccleſiaſtical Court, 

15. What a Commillary #s ; how to be qualified ;, with the Precintts 
of his Furiſdittion. 

16. Whether a Commiſſary may Cite perſons of ſeveral Pariſhes to 

ar at his Viſitation-Court ? 

17, A Caſe at Common Law touching a Commiſſary made by a Dean. 

18. Whether a meer Lay-perſon maybe a Commiſſary or Official; 
Other points in Law touching that Office , and the Grant thereof. 

19. Sufficiency or Inſufficiency, or other defefts in Chancellors, Com- 
wiſſaries, &c. properly cognizable not in the Temporal, but Ec- 
cleſiaſtical Courts, ; 

20. The Office of Chancellorſhip ( as to the Right of it ) 15 held to be 
of T eanporal, but ( as to the Exerciſe thereof ) of Eccleſiaſtical 
COEmILANCE, 

21. Whether the Offices of Chancellor, Regiſter, &c, in Eccleſtaſti- 

cal Courts, be within the Statme of 5 FE. 6. 
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Scat. 32 H. 8. (1.) I HE Chancellor of a Dioceſs is a Chungh-Lawyer, or the Bi- 
cap. I 5. | ſhops- Lawyer, or that perſon who is Commiſlionated to 

be aiding and aſliſting to the Biſhop in his Juriſdiction, not con- 
fined 


UN 


fined to any one place of the Dioceſs, nor limited ( as the Biſhops 
Commiſlariesare ) only tn ſome certain cauſes of the Juriſdiction ; 
but every where throughout the whole Dioceſs fupplying the Bi- 
ſhops abſence, in all matters and cauſes Ecclefiaſticatwithinhis 
Dioceſs. By the Statute of 37 #. 8. c. 17. a Doctor of the Civil 
Law lawfully deputed, may exerciſe all Eccleſiaſtical Juriſdiction, 
and the Cenſures thereof. By this Chancellor the Biſhop within his 
Dinceſs keeps his Court according to the Eccleſiaſtical Laws, in 
all matters pertaining to his Jurddiction, or otherwiſerelating 
more immediately to the Church or Goverament of the Clergy. 
As Biſhops in their Epiſcopal audience h4ve had in all Ages the cog- 
nizance of all matters Eccleſiaſtical, as well Civil as Criminal, 
within the Juriſdiction of their Dioceſs: ſo they haveeverhad to 
thatend their Chancellors, whom the Law calls Eccleſiecdies or Epuſ- 
coporum Ecaici,- perſons experienced in the Civil and Caron Laws,, 
toaſſiſt them in matters of Judgemer*; and thoſe whom we now 
call the Biſhops Chancellours, are the very ſelf fame perſons in Of- 
fice, that anciently did exerciſe Eccleſiaſtical Juriſdiction under 
Biſhops, and were called Eccleſrecdici, Papias per Gothofred 5x L. 
omnem, C. de Epiſe. & Cle. C& in 5. preterea, ibid, Dr. Ridl. View, 


par. 2.cap. 2.ſett, 3, Who ( foraſmuch as they have with them 


the Biſhops Authority every where within the Dioceſs for matters. 
of Juriſdiction, and in that the Biſhops and They make bur one 

Gonſiftory ) are called the Biſhop's Yicars General, but In reſpect of 
their Authority, which extendeth throughout the whole Diocefs,. 
as alſo to diſtinguiſh them from the Commiſlaries of Biſhops,whoſe- 
Authority, as 1t is reſtrained only to ſome certain place of the 
Dioceſs, ſo alſo to ſome certain cauſes of the Juriſdiction,;himited 
unto them by the Biſhops; for. whichreafon the Law callsthem 

Officiales Foraneos, quaſi Officiales aſtritt cuidam foro Diaeceſeos tan- 

tum, Dr. Ridl. ibid. 

(2.) Dr. Ridley in his View of the Civil and Eccleſiaſtical Law fays, 
that Chancellours of Dioceſles are nigh of as great Antiquity as Bi- 
ſhops themſelves, and are ſuch necellary Officers to Biſhops, that 
every Biſhop muft of neceſlity have a Chancellor ; and that if any 
Biſhop ſhould ſeemto be ſo compleat within himſelf,as not!to need 
a Chancellor, yet the Archbiſhop of the Province, in caſe of re- 
fuſal, may put a Charxcellour, on him, in that the Law preſumes the 
Government of a whole Dioceſs, a matter of more weight, than. 
can be well ſuſtained by one perſon alone ;. and that although the 
Nomination of the Chancellour isin the Biſhop, yet his Authori- 
ty is derived from the Law, Heſtienſ. Sum. de Offic. Vicar. nw. 2. 
For which reaſon the Law underſtands him as an Ordinary, asweH. 
as the Biſhop,. Hoſtienſ. ibid. It is moſt probable, that the multi- 


plicity 
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plicity and variety of Eccleſiaſtical Cauſes introduced the uſe and 
Office of Chancellors originally ; for after that Princes had granted 
to Eccleſiaſtical perſons their Cauſes and their Conſiſtories, and 7 
Circumſtances varying theſe Cauſes into a more numerous multi- # 
plication, than were capable of being defined by like former Pre 
{idents; neceſſity call'd for new Decifſions,and they for ſuch Judges 
as were expcrienced in ſuch Laws as were adapted to matters of an 8 
Eccleſiaſtical Cognizance ; which would have been too prejudicial 
an Avocation of Biſhops from the exerciſe of their more Divine * 
Function, had not the office of the Chancellor in determining ſuch 
matters, -been an expedient to prevent the ſaid prejudice or incot» #8 
Yenience. - 
ca)Bilendor. ; ( 3.) By the Conſtitutionsand Canons Eccleſiaſtical (a) it is Or- 
Can. 119,120, dered, That upon the days of the Viſitation every Chancellor, 
121, 123,124, Archdeacon, Commiſlary and Official, as alſo at the ordinary 
127. time when Church-wardens are Sworn, ſhall deliver them ſuch 
Books of Articles as whereonto ground their Preſentments. Alſo, 7 
that they ſhall not ſuffer any to be cited into Ecclefiaſtical Courts F 
by any General proceſs of Quorum Nomina;, nor the ſame perſon ** 
tobe cited into ſeveral Eccleſiaſtical Courts for one and the ſame * 
Crime, for which end the Chaxcellsr and Archdeacon are within one © 
month next after the Biſhops Viſitation, mutually to certifie each © 
other under their Hands and Seals, the Names and Crimes of all © 
ſuch as were Preſented in the ſaid Viſitation. Nor ſhall any Cham | > 
cellour, or other Eccleſiaſtical Judge, ſuffer any Judicial Act tobe | 
ſped otherwiſe than in open Court, or in preſence of the Regiſter, 
or his uty, or other perſon by Lawallowed to ſpeed the ſame; © 
nor ſhall have ( without the Biſhops conſent ) any more Seals of 7 
Office than one. Nor ſhallany man be admitted a Chancellor, or © 
to exerciſe any Eccleſiaſtical Juriſdiction, under the age of 26 
years, and learned in the Civil and Eccleſiaſtical Laws, and isat © 
leaſt a Maſter of Arts, or Bachelor of Law, and ſhall firſt have © 
Edir. 1552, Taken the Oath of Supremacy in the Biſhops preſence, or in open 
Court, and have ſubſcribed the Articles of Religion, and ſwear 
that tothe utmoſt of his underſtanding he will deal uprightly and ® 
juſtly in his Office, without reſpect, favour, or reward. [og 
(4.) Smtton Chancellor of the Biſhop of Glouceſter moved fora © 
Prohibition to ſtay a Suit before the Commiſſioners Eccleſiaſticah 5 
for that Articles were there exhibited againſt him, becauſe he be- * 
ing a Divine, and having a Rectory with Cure of Souls, and never * 
brought up in the Science of the Civil or Canon Laws, or having * 
any Inzelligence in them, took upon him the Office of the Chan- © 
cellor of the Biſhop of Glouceſter, whereas there were divers Ca* * 
nons and Eccleſiaſtical Conſtitutions, and alſodirections from the ©? 
late ** 
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Officials, and Conſiflovies. 
late King 7ames, and from the King that now is, That none ſhould 
be admitted to have thoſe Offices of Chancellorihip to a Biſhop, 
unleſs he were inſtructed and learned in the Canon and Civil Laws; 
becauſe divers Caſes triable in the ſaid Court are of weight, and 
the ſudges there ought to have knowledge of the Laws,otherwiſe 
they cannot adminiſter Right to the Kings Subjects. Upon theſe 
Articles Mr. Sutron being examined, confeſſed that he was a Di- 
vine, and hada Spiritual Living, and that the Office of the Chan- 
cellorſhip of the Biſhop is grantable for life,and that ſuch a Biſhop 
of Glouceſter had granted to himthe Office for his life, which the 
Dean and Chapter had Confirmed, whereby he had a Freehold 
therein, and ought to enjoy it during his life. And that notwith- 
ſtanding this Anſwer they intended to proceed againſt him,where- 
forthe prayed to have a Prohibition,but the Court denyed it ; tor 
if he bea perſon unskilful in theſe Laws, and by Law ought not 
to enjoy it, they may peradventure examine that ; for although a 
Lay-perſon, by his Admiſſion and Inſtitution to a Benefice hath a (5) Hill. 2 Car. 
Freehold, yet he may be ſued in the Spiritual Court, and deprived © B- Sttor's 


for that Cauſe; but if he hath wrong, he may peradyenture by ——— > 
Aſlizetryit ; therefore a Prohibition was denied (þ). | in Latch. Rep. 


(5. The Conſiſtory Court of each Archbiſhop, and every Bil 
ſhopof every Dioceſs within this Realm, is holden before the Bi- 
Chancellor in the Cathedral Church, or before his Com- yia, 7;:+. Se& 
ilary in places of his Dioceſs far remote and diſtant fromthe 133. 136.548. 
Biſhops Conſiſtory, ſo as the Chancelor cannot call them to the 
Conſiſtory with any conveniency or without great travel and vexa- 
tion ; for whichreaſon ſuch Commillary is called Commiſſarims Fo- ,, g, 4. c.12. 
ranew, From theſe Conſiſtories the Appeal is to the Archbiſhop 
of either Province reſpectively. 
(6. ) Bythis word [ Confifry] is commonly underſtood that 
place or Eccleſiaſtical Court of Juſtice, held by the Biſhops Chan- 
cellor or Commillary in his Cath Church or other conyenient 
_ece bot 6 —_ - hearing and determining of matters 
and Cauſes of Eccleſiaſtical cognizance, happening within that ,., y.1 : ... - 
Dioceſs (c). But when this word refersto R——_ of Canter- 4 _ lofi.” 
bwyy, then the chief and moſt ancient Cnſſftory is the Archbiſhops p. 4. fol. g38- 
high Court of Arches, as the Court of Appeal from all other 
Interiour Conſiſtories within the ſaid Province. The ſame word 
ſometimes refers to a Synod or Council of Eccleſiaſtical perſons 
conven'd together, or to a Ceſſion'or Aſſembly of Prelates ; bur 
moſt uſually to the Spiritual Court for the deciding of matters of 
Ecleſialtical cognizance. The word Conſiltory, ( Conſiſtorixm ) is 
ſuppoſed tobe borrowed of the /ralions, or rather Lambards, ſig- 
nifying as Much as ( Pretorizm) or x an » being a word «rinſque 
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juris, and'frequently uſed for a Council-houſe of Eccleſiaſtical per 
(4) cowe!. In- ſons, or the place of Juſtice in the Court Chriſtian (4). 5 
erp. verd. (7.) The Conſiſtories of Archbiſhops and Biſhopsare ſuppoſed # 
Conkaltory. to begin within this Realm in the time of Wilkam the Congueroy itt 

:- (ec );- which ſeems very conjecturable from that Charter of his 
(e) Go. Inſtit (© )) very $, 18 
I 4- cap.53- which Sir Ed. Coke in the fourth part of his Inſtitutes, mentionsty * 
0, 259. & have found Enrolled, 2 &.2.»«.5. (f). Which Charter, and R» 
,; _— eg cord of great Antiquity, aſlerting not only the Epiſcopal Conſiſty. T7 
& Capitulo £:- T1ES» but alſo the Eccleſiaſtical Juriſdiction, it cannor be ſuppoſe( 
cleſie Beat, but that it ought to be recited here #72 rermings per extenſum, viz, © 
Mariz 4? * 
Lincoln. _ Willielmus gratia De: Rex Anglorum, Comitibus, Vicecomitihu 
Apt & omnibus Francigents, & quibus in Epiſcopatu Remigii ( g) tema 7 
rf Biſhop of Habontibus, Jalutem, Sciatts vos omnes, C Ccateri mei Fideles quin 
Lincoln; the Anglia manent, quod Epiſcopales Leges, que non bene, nec ſecundn 
See being ''- SanttorumCanonum Precepta uſque ad mea tempora 111 Regno An glorun 
moved from £e-unt, Communi Concilio & Concilio Archiepiſcoporum meorum C te 
rerorum Epiſcoporumy & Abbatutrm, & omnium Principum Regni mi | 
Emendandas judicavi. Propterea Mando, & Regia authoritate Pre. © 
Cipie, ut nullus Epiſcopus vel Archidiaconus de Legibus Epiſcopalihu ; 


(d)1n.Turne, ita amplins in Hundretto ( h.) Placita teneant, nec cauſam, que ad Re 
Co. abt ſur. gimen animarum pertinet, ad Tudicium Secularium hominum adducant, © 
ſed quicunque ſecundum Epiſcopales Leges de quacunque cauſa vel cup © 
interpellarus fuerit, ad locum, quem ad hoc Epiſcopus elegerit, = noms. | | 
naverit, veniat, #bique de cans ſua reſpondeat, & non ſecundum Hun 
(7) This is net drettum (#), ſed ſecundum Canones & Epiſcopales Leges Reftum Dn 
antended of (5 Epiſcopo ſuo faciat. Si vero aliquis per ſuperbiam elatus ad Tuſtiti © 
_w _— am Epilcopalem yenire non volucrit, vocerur ſemel, & ſecundo, & ter 
= __ a * ala ; quod ſi nec ſic ad emendationem. venerit, Excommunicetur : & 
the Sheriff did "opns frerirs, ad hoc vindicand* fortrtudo & Fuſtmia Regis vel Vicecom- 
be!d his tournt 119 adhmbeatur : Tile antem qus Vocatus ad Fuſtitiam Epiſcopi vVenrre ns 
per Hundreda. Jy;z_- 140 #naguaque voratione legem Epiſcopalem emendabit + hoc etian 
qninges'+ wr Defendo, & mea authoritate interdico, ne ullns Viceeom. aut prepeſit 
ſupr. vid. Mag. «+ . i _s DM; Alte Pr apojiens, 
Chart. cap. 35. 4#t miniſter Regis, nec aliquis Laicus homo de Legibus que ad Epiſes 
& Expofit.Co. put pertinent fe intromittat : nec aliquis Laicus homo alium hominen 4 
brr0%, - - * ſane Fuſtiria Epiſcopi ad Fudiciumadducat ;/ Fudicium wero in nulty len © 
portetw/ miſt 1m Epiſcopals Sede, ant in illo loco quem ad hoc Epiſcopts q 
* 


} 

conſtitneyit . bay | 
(3.) -Forthe Confirmation of this Charter Sir Ed. Coke in; the 7 
foreſaid part of his Inſtitares refers us to the Regiſter of the Biſhop ® 
of London) Willielmus Des gratiaRex Anglorum R. Bainardo, & © 
5. de magne' Villa P, de Valines, cereriſque mens Fidelibiis de Eſſex & NH 
4! Hertfordſhire, & ae. Middleſex, Salmem. Sciatis ves omnes, oy A 
| © 
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In which Charter the Tenor of the forefaid Charter is recited 
word by word in Engliſh. The like Charter he alſo therefays is 
in the Book of Charters of the Archbiſhop of Canterbury. Where- 
by it is molt evident, that the Biſhops Conſiſtories are of great 
Antiquity, ' and that they were erected when Caufes Eccleſiaitical 
were removed from the Tourne ( which is a Court of Record hol: Os 
den before the Sheri to the Conſiſtory (k,); ;iSo-that this Law, ( ewe 
made by the Congquerour, ſeems (as Mr. Blount in; his Nomo-Lexicon #2; "+ 55" 
on this word well obſerves) to give the Original of the Biſhops 
Conſitory, as it now ſits with us diſtinct and divided from the Hun- | 
dred ox County-Court, 'wherewith it ſeems probablez-inthetime of (1). Vid. Sud. 
the Saxons, to have been joyn'd (1). _..- , +, © +1917; .Hiſkol Tirhes, ; 
(9.) Lindwood in the Provincial Conſtitutions upon this word p. 4x3,414- : 
Conſiſtorium quoad Epiſcopos, puts this difference between Conſiſtori-- 
umand Tribunal : Tribunal ( ſays he ) eſt Locus in quo ſedet Ordi- 
narius inferior ; but Conſiſtorium eſt Locus in quo. ſedet  princeps, ad Tu- 
dicandum ; Lindw. de foro Competent. C.excuſſis, ij. ver, Conſiſtoria. 
Albeit, according to the vulgar acceptatiqn of theſe words, we 
refer Thibima?to any place-of Judicature,. but. Conſyborswn to that . 
only which is of Eccleſiaſtical Juriſdiction. & 4 
( 10.) This Chancellor of a Dioceſs, as he is Orulus Eprſcops, 
ought*to haye an eye into all parts of the Dioceſs,; agd hath im- 
mediately under the Ordinary Juriſdiction of all, matters Ecclefia- 
ſtical within the ſame; not only for reformation of Manners; and 
puniſhment of Enormities of a Spiritual ,nature;by -Ecclefaſtical: 
Cenſures but alſo in Cauſes Matrimonial, and Teſtamentary as 
tothe Probat of Wills, and granting Letters of Adminiſtration 
of the Goqds of a perſon dying Inteſtate,where there are not Bona 
Notabitea; tn which caſe the Wu ſhall be prayed, -or Adminiſtra»: 
rion'pranted by the Prerogative-of the. Archbiſhop; And where- 
ever there is an Adminiſtration duly granted,t he Admini 


miniſtra- 
tor doth almoſt in all points.repreſent the perſon of. the Inteſtate 
as legally, as any, Executoy. can the perſon.of, his Teſtator Teſta- 
mentarily, For this Adminiſtrator, in conſtruction of the Com- 
mon Law, 1s that perſon to whoſe truſt, care,-condutt, and ma- 
——_ the Goods and'Chattels, Real and. Perſonal, of the In- 
teſtate are committed by the Ordinary,.. or ſuch other as under him 
is duly Authorized to grantthe ſame. But under this Notion or 
Appellation of Adminiſtrator, neither the Gui! nor the Canon 
Law knows any ſuch Officer; only they take notice of Admini- 
ſtrators as Governours of Perſons; {Baud or Things, Decret.Can. 
23.4.5.£4p.26.0 Extra.Com.cap,11, Andit is molt probable, that 
the Common Law might ( as ſome conceive ) takeits light; as to 
this Officer under this notion as how practicable with us, from 

& 2 the 
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F; 
the Conſtitution of the Emperour Leo, L. 28, nulli licere, C.4 > 
Epiſe. & Cer. whereby it is Ordained, That the Biſhop ſhalltake can © 
to ſee ſuch — performed, as are bequeathed for the Redemi. © 
on of Captives, in caſe the T eſt ator appoint not one to execute hu Wil q- 
that parritnlar. This power given to the Ordinary of making Ad *** 

—— miniſltivors in cafe of Inteſtation, and of Authorizing themty jet 
()\ 13 Ed ;, ts Executors, is very ancient by the Statute Law (xz). Ani 7 
cap. 19.%& if any Ordinary, Chancellor, &c. having power. by the Ate 
31 Ed.z.c.1i- 21 H, 8, to grant the Adminiſtration of the goods of him tha * 
& 21H.38. dJjethlateſtate, tothe Widow or next of Kin, ſhall take any Re 
=y & 1g, ward for the preferring any perſon before another to the Admins 
(n "ty" R * I; 
par. 4. 6.68, {tration, it is Bribery ('n). ot 
Vid. 2 R. 2. C11.) A lawful Adminiſtrator may render his own Goods liable © 
Ror. Parl. to the Inteſtates Debts either by a Devaſtavie,. or by a Falſe Pla © 
wu. 46; Judicially ; and his Executor or Adrhiniſtrator ſhall not ſucceed 

him in the Adminiſtration to his Inteſtate ( unleſs qualified tors * 
quire Adntiniſtration of both Inteſtates) but the Adminiſtratia #' 
of the fitſt Inteſtates goods is 4r 1ovs to be committed: to his nex © - 
of Kit, ay dt bet» or Adm, Andif a Stranger by any ACt make © 
himſelf Executor de ſon rort, the Creditors and Legataries may not ©. 
ſue him as Adminiſtrator, albeit it be an Adminiſtration in Fatt, 
but muſt ſue him as Executor in his own wrong z. who notwith- 
ſtanding is net any further liable, than to the value of the De 
ceaſed's Goods, as Aﬀets in his hands. But in caſe the Ordinary | 
ſhall, wirhout granting any Letters of Adminiſtration,. make his © 
Letters Ad Colligewdum, in that caſe he makes himſelf liableto © 
Actions pro ravro, as if himſelf were aftually poſſeſſed of the 
Goods of the Deceaſed. And here Note, That Funeral expences, © 
according to the degree and quality of the Deceaſed, are to bed © 
(s) Co. Inſt. lowed of his Gu&dshefore any debt or duty whatſoever, for thu © 
var. 3- Cap. 97+ is Opps pits of Chittirathonn (0). -B 
( 12.) Ands in theſe Conſiſtories there isa great variety of Ee © 
clefiaſtical Cauſes heard and determined, ſo alſo the Ofhcersbe- © 
longing thereto are many, and of various qualities and degrees; ©” 
whereof ſome ſeem tobe mags MY others mus principale, © 
but others { ih the popular accotmt ) as meer Animalia tantum Re | 
tiondlia, by whotn they underſtand Apparitors, who in truth are ®'\ 
Sunmoners, and whoſe Character in Law is this, viz, Hess the © - 
perſon, whoſe employment is to ſerve ſurch Proceſſes as (ſue out of thi © 
Spiritual or Eccleſiaſtical Courts, and as a Meſſenger to Cite Offenders * 
and othtrs to make their appearance therein as occaſion ſhall require. 
By the Statute of 21 #.8.c. 5. as alfoby the 133:h Canon of the © 
Eccleſaſtical Conſtitutions, Apparitors are called Swnmoners ot þ- 
Sunmers ;, by which Csnen the Abuſes and Grievances pretended 
wo 
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to be practiced by ſuch Summoners or Apparitors are ſufficiently re- 
dreſſed : For as the multitude of them 15 thereby abridged and re- 
ſtrained by Decreeing and Ordaining, That no Biſhop or Arch- 
deacon, or their Vicars or Officials, or other inferiour Ordinaries, 
ſhall depute or have more Apparitors to ſerve their Juriſdictions re- 
ſpectively, than either they or their Predeceſſors were accuſtomed 
to have Thirty years before the publiſhing the ſaid Eccleſiaſtical 
Conſtitutions : So it is likewiſe provided by the ſaid Canon, That 
the ſaid Apparitors ſhall by themlelves fairhtully execute their Of- 
fices, and not by any colour or pretence whatſoever cauſe or ſuffer 
their Mandates to be executed by any Meſſengers or Subſtitutes, . 
unleſs upon ſome good cauſe, to be firſt allowed and approved by 
the Ordinary of the place. It is alſo further Provided by the ſaid 
Canon, That they ſhall not take upon them the Office of Prome- 
ters or Informers for the Court, nor ſhall exact more or greater 
Fees than are preſcribed by the 135th Canon of the faid Eccleſialti- 
cal Conſtitutions. And in caſe either the number of Apparitors 
deputed ſhall excet the aforeſaid Limitation, or any of them of- 
fend in any of the Premilles, the perſons deputing them C if they 
be Biſhops ) ſhall upon Admonition of their Superiour, diſcharge 
the perſons exceeding the Number ſo limited as aforefaid : But if 
they were depnted by Inferiour Ordinaries, ſuch Ordinaries ſhall: 
be © pO the execution of their Office, until they have 
diſmiſſed the ſupernumerary Apparitors by them ſo deputed; and 
the parties themſelves ſodeputed ſhall for ever be removed from 
the Office of Apparitors: And in caſe being fo diſmiſs'd and re- 
moved, they do not deſiſt from the execution of their faid Offices, 
they are by the firſt ſaid Canon to be procceded againſt and puniſh- 
edby Eccleſiaſtical Cenſures as perſons contumacious tothe Juriſ(- 
diction. Andfinally, if upon experience the number of the faid- 
Apparitors be too great in any one Dioceſs, inthe judgment of the 
Archbiſhopof Canterbury for the time being 3 inthat caſe he is by 
the ſaid Canon impower'd to abridge them to ſuch a number, as to. 
himſelf ſhall ſeem meet and expedient. 


An Apparitor came tothe Church of a Parſon, and faid tohim, Reyner and - 
He is to pay Tenths to ſuch a one at ſuch a place, four miles diſtant Pakers Caſes}. 
from the Church, to whom the Parſon did not pay them, and More's Rep... 


thereupon the Biſhop Certified, That he refuſed topay them ac- 
cording to the Statute of 26 7.8. It was Reſolved; The De- 
mand was not according to that Statute, and the Summons to pay 
them not according to the Statute, for the Demand ought to ha 

been by one who hath authority to receive them, which the SuVC 
money had not , And they held the Demand not good, al-r- 
though the Biſhop certified it was duly made. And inthe 
Caſe 
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Poo! and Goi- 
jy's Cate, 
Alari's Rep. 


Caſe between the Quueen and Blzxch it was Reſolved, That the 
Certificate of the Biſhop, that the Incumbent refuſed to pay his 
Tenths, is not Pcremptory, but Traverſable z and that the De- 
mand of the Tenths mult be at the houſe of the Incumbent, and 
the Refuſal there, /Zre's Rep. 1225. 

In an Action upon the Caſe againſt the Defendant, the Caſe was 
this; A Swummoner in the Eccletiaſtical Court, having a Citation 
againſt the Plaintiff, Rernrned, That he had Summoned the Plain- 
tiff, whereas in truth he never Summoned him ; for which the 
Plaintiff was Excommunicated to his great dammage. It wasad- 
judged that the Action did lie, 

(i3.) By the Premiſles it is manifeſt, that the Canon 1s very ſtrict 


and exaCt both in abridging the Number , and redreſling the: ® 


Abuſes incident to the Office of Apparirors ; which Canon in moſt 
Circumſtances ſeems to run very parallel with that in the Provin- 
cial Conſtitutions, Lindw. Provin. Conſtit, de Cenſibus & Progur.cap, 
cum Apparitorum 1, the light whereof did probably inſlyenceit into 
that Form wherein we now find it , For by that Decreeof the ſaid 
Provincial Conſtitutions it is Ordained, Thata Biſhop ſhall have 
unm Apparitorem Equitantem auntaxat, where the Gloſs well ob- 
ſerves, that by this nor prohiverur Epiſcopo quin plures habeat peai- 
tes; Andevery Archdeacon one in every Deatary, non Equitantem 
ſed peditem, where tlic Biſhop might alſo appoitit Apperitors,: as al- 
ſo in Rural Deanaries : Ghff ibid, verb. Dymaxat. | And' in; caſe 
more than theſe were Deputed, or they found to-offend in theif 
Office, the Penalty was as aboveſaid, Deputantes ſint ſuſpenſs, do- 
nec, Fc. & Depmtatos ab Officio Apparitorum perpetuo ſuſpendinu ipfe 
fafto, Conftit, ibid. 

(14.) Afton upon the Caſe ;, For that the Defendant being an,4p- 
p.0ttor under the Biſhop of Exeter, maliciouſly and without colour 
or cauſe of ſuſpicion of Incontinency, of his own proper malice, 
procured the Plaintiff Ex Officio, upon pretence of Fame of In- 
CONtinency with one Edirh ( whereas there was no ſuch Fame, nor 
juſt cauſe of Suſpicion ) to be cited to the Conſiſtory Court of 
Exctcr, and there to be at great charges and vexation, until he was 
cleared by Sentence, which was to his great diſcredit, and cauſeof 
great Expencesand Lolles, for which, ©&c. upon Nor gwlry plead- 
cd, and found for the Plaintiff, it was moved by Aſbley, Serjeant, 
in Arreſt of Judgment, That in this Caſe an Action lies not : 
For hedidnothing but as an Informer, and by virtue of his Office. 
Bur all the Court ( «bſente Richardſon ) held, That the Action 
well lies: For it isaliedged, That he falſo & malitioſe cauſed him 
tobe Cited, upon pretence of Fame where there was no offence 
committed : And a:rs, T hat there was not any ſuch Fame; ſo 


as 
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as he did it maliciouſly, and of his own head, and cauſed him to 

be unjuſtly vexed, which was to raiſe gain to hiumſelt ; whereupon 

they conceived, That he being found guilty forit, the Action well 

lies; And therefore Rule was given to enter Judgment for the 

Plaintiff, unleſs other cauſe was ſhewn. And upon a ſecond mo- 

tion, Richardſon Chief Juſtice being preſent, Judgment was given (p) Hill.7.Car. 
for the Plaintiff (p). The Conliſtory of the Biſhop may m-lome x,;, ; 1.47. B.R. 
Caſes enjoyn Penance: Where Penance is enjoyned, there may Carlion verl. 
b: Commutationz but there may not be Commutation for Pe- Mill. Cro-Rep- 
nance, where none is enjoyned. Commutarion for Penance agrees 

with the Cuſtomes uſed inthe Ecclchaſtical Law, juſtified in the 

Common Law, in the Statute of Circumſpette agatzs in the time of 

Ed. 1, and AvrticuliCleri in the time of Ed. 2. Vid. Mich, 21 Fac. 

B. R, Dr. Barker's Caſe in C::mera Stellata, RolPs Rep. 

(15.) Commiſſary | Commiſſarivs | is a Title of Eccleſiaſtical Ju- 

rifdiction, adapted to ſuch one as doth exerciſe the ſame in ſuch 

remote places of the Dioccls, and at ſuch diſtance from the Biſhops 

chief Conſiſtory, as that his Chancellor cannot without too great 

a prejudice conveniently call the Subjects to. the ſame. The duty 

of ſuch Commiſlary or Offic:ales Foranei, is to officiate the Biſhops 

Juriſdiction in the remoter parts of the Dioceſs, or in ſuch Pariſhes 

as are the Biſhop's peculiar, and exempt from the Archdeacon's 
Juriſdiction. The Authority of the Commillaries of Biſhops is 
only in ſome certain place of the Dioceſs, and ſome certain cauſes 

of the Juriſdiction, limited unto them by the Biſhops; for which 

reaſon the Lai calls them Officiales Foraneos, quaſi Officiales aſtritts 

cuidam foro Diaceſeos tantum : Gloſſ, in Clem. de Reſcripr, And by 
the Canons and Conſtitutions Eccleſialtical, no perſon may be a 
Commillary or Official under the Age of 26 years, being at leaſt 

a Maſter of Arts or Batchelor of Law (q). Yet in. the Argument (4) Can. 127. 
of Buries Caſe for a Divorce,the 5 Rep. 98. there was cited 35 Ez. 

B. R.rot, 605, That it a Layman be made a Commiſllary by the 
Biſhop, it is good, until it be undone by Sentence; although that 
the Canon ſays, That he ought to bea Doctor or a Batchelor of 
Divinity. But21 #.8, hath limited, That a Doctor of the Ci- 
vil Law may be a Commillary (7), (r)7::792s Caſe... 

(16,) Where a Commillary, citing many. perfons-of ſeveral Noy Rep. 

Pariſhes to appear at his Viſitation-Court, Excommunicated them 
for not Appearing, a Prohibition was granted, becauſe the Ordi- 

nary hath not power to cite any to that Court, but the Church- 

Wardens and Sides-men, and thoſe he may Impannel, and give 


Articles to them, for to enquire as the Juſtices of Aſlize, Yi. () Vid. Noy 
N. B. 41, (5). 71 Rep, poſt Caſc 
Cobe verl, all 


(17,) The 
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(17.) The Dean of the Deanary of Wolverhampeon annexed to 7 
the Deanary of Windſor, being a Peculiar, and having Ordinary 73 
TJurifdiction,makes a Commiliary by his Deed,which is Confirmed 7 
by the Chapter : The Deandics. The queſtion was, if that was 
good to bind his Succeſſor. By Doderidge, that ſuch a Juriſdiction 
is Judicial, and that Grant is but a Commiſſion and Authority,all "7 
times remaining in the Ordinary. True it is, That Eccleſiaſtical 
Juriſdictionin Judicial Acts may be executed by a Subſtitute but 7 
in Law they are the Acts of them who Subſtitute the other, Yid, 3 
11 H.4.64.4. 7£.4. 14. 20 H.6.1. Thata Commiſſary may hs 
Excommunicate, and prove a Teſtament : But that ſhall be made 7 
in the name of the Ordinary, 20 E. 3, Anda Grant of that by the 7 
Biſhop is not good, but during his life ; and ſhall not bind the 
Succellor : For the Law hath appointed, that hc ſhall exerciſe 
that Juriſdiction ( Sede vacante, ec. ) TheGrant being void, can- 
not be made good by the Confirmation of the Chapter. Gk 
Chief Juſtice z If that ſhould be a good Grant to bind the Succeſ- 
ſor, then the Succeſior cannot remove him; 4nd yet the Succeſ- © 
ſor ſhall anſwer for the Acts and Oftences of the Commiſſary, 7 
which would be too hard (t). i, 

C18.) In Walker's Atton _ the Caſe againſt Sir John Lambe, þ 

WL* 


For diſturbance of the Plaintiff in exerciſing of the Officialty of 
the Archdeaconry of Leiceſter, granted by the Archdeacon of Lei- 
ceſter, and of the Oſhce of Commillary of the Biſhop of Lincoln, 
Upon Nor gwlry pleaded, a ſpecial Verdict was found, That there | 
were Ancient Offices granted by, &c. and Offices of Judicature © 
alwaies granted to one perſon for life until 1609, and in © 
30 Eliz..ſo granted to Dr. Chippindale,and after in 1609. granted to © 
him and one Ea. Clerk for their Twolives, no Surrender being | 
actually made by Dr.Chippindale. Afterwards, 1614. both Offices 
were granted, the one by the Archdeacon, the other by the Biſhop 
toSir Fohn Lambe, and to the ſaid Ed. Clerk , and theſe Grants con- 
firmed by the Deanand Chapter ; That in A. 1622, Dr, Chippin- 
dale died, andafterwards the Archdeacon who granted that Office, 
and the Biſhop who granted the Ofhce of Commiſllary, died ; and 
the Biſhop of Lincolne who now is, and the now Archdeacon, by 
ſeveral Patents granted theſe Offices to the Plaintiff, who was at 
the time of the Grant of the Patent a Lay-perſon, and Batchelor 
of the Civil Law only: And they find the Statute of 37 H.8. © 
c. 17, That Lay-perſons married or unmarried, being Doctors of © 
the Civil Law, may be Commilſlaries, Officials, Scribes, or Regi- * 


ſters, and that the Plaintiff exerciſed theſe Offices, and the Defen- 
dant diſturbed him. Upon this the matter being argued atthe 
Bar, was reduced only to theſe Two Queſtions : (1.) Whether 
the 


the Patent to the Plaintiff, being a Lay-perſon, an4.not a Door 
of the Law, were good, or reſtrained by the Statute of 37 H.8, 
Andas to that point all the Court conceived, T he Grant was good, 
for the Statute doth not reſtrain any ſuch Grant : And it is but an 
affirmance of the Common Law, where it was doubted, if a Lay 
or Married perſon might have ſuch Offices, and to avoid ſuch 
Doubts this Statute was made z which explains, Thatſuch Grants 
are good enough ; and itis but an Affirmative Statute, and there 
is no reſtriction therein: And although Doctors of the Law 
(though Lay-perſons or Married ) ſhall have ſuch Offices; yet 
this is not any reſtriction, That none others ſhall have them but 
Doctors of the Law, and the Statute mentions as well Regiſters 
and Scribes, as Commiſlaries, and that a Doctor of the Law ſhall 
have them ; yet in Common experience ſuch perſons as are meerly 
Lay, and not Doctors, have enjoyed ſuch Offices. And forthis 
very point was a Caſe in this Court, Hil. 35 Eliz. Rot. 181, be- 
tween Pratt and Stock, where, upon Demurrer, this Statute was 
pleaded againſt the Plaintiff, to whom a Commiſlaryſhip was 
granted, being but a Batchelor of Law; and he having granted 
Adminiſtration, the Grant was adjudged good, ——_ Book of 
Entries, 484.& 489. was allowed good; wherefore they Re- 
ſolved the Grant was well enough. Andit was alſo Reſolved, 
That where an Officer for life accepts of another Grant of the 
fame Office to him, and to another, 1t is not any Surrender of the 
firſt Grant, The Second point was, Whether the office of the 
Officialty of the Archdeaconry, and the office of the Commiſlary 
of the Biſhop, be grantable by the Statutes of 1 Elx. and 13 Eliz. 
becauſe it was pretended, they were not parcel of the Poſleſſions 
of the Biſhoprick or Archdeaconry, ſoas they could have any pro- 
fits by them, and then the Statute doth not reſtrain the Grants of 
them. Butallthe Court Reſolved, they were within the words 
and intent of the Statutes; for they be. Herediraments, and are 
pertaining unto them ; Andthat a Grant of theſe Offices to Two, 
where they were only grantable to One for life, and being granted 
in Reverſion, it is a void Grant by the Statutes againlt the Suc- . 
ceſſors ; For the Statutes reſtrain all Grants of any thing to be 
avoidable againſt the Succeſſor, beſides Grants of neceſſity and 
Leaſes for Three lives, or 21 years, where the ancient Rent 1s re- 
ſerved: And all other Grants, as well of Offices as of other 
things, not warranted by the Statutes, are made void as againſt 
the Succeſſors, Yi. Coke 10. ſo. 60, the Biſhop of Salubury's Cale, 
Coke 5. fo. 14. anda Caſe betwixt Vaughan and Crompton, 14 Fac. 
at the Aſſizes before the Juſtices ofthe Aſſize for the Office of the 
Regiſterſhip in Sufolk,, and between John's and Powell forthe Re- 
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giſters place of Hereford, where it was Adjudged, That ſuch Of- 
hces granted in Reverſton were \ oid: whereupon Rule was given, 
That Judgment ſhould be enter'd for the Plaintiff, unleſs other 
/v) Trin.y9. Cauſe were ſhewn. | And afterward being moved again, Judgment 
Car. rot. 374- Was grven for the Plaintiff (x). 
walker verl. (19.) Noy Attorney, Reportsthe foreſaid Caſe of Dr, Sutton jn 
cir 7.Lambe; this manner, viz. That he was deprived of the office of Official 
Cro. Rep” of Gloncefter by the Commiſſioners 3 Fac. appointed to examine 
the deſetts of Chancellors, and that he was not read in the Canon 
or Civil Law. He faid, That time out of mind, cc. the Bi- 
ſhors have uſed in their Dioceſſes to beſtow the Ckancellorſhi 
and that A. the Biſhvp of, &c, had made him Chancellor by Deed. 
and that was Confirmed by the Dean'and Chapter, by which he had 
a Frank tenement in that Office, cc. And Mr. Glarwile moved for 
2 Prohibition, but it was denied by the Court ; for it is lawful for 
the Commiff.oners to deprive for Inſufficiency, that being within 
their Commiſſion ; bur in a uit in the Fetleſraſtical Court for the 
Profits of that Office, fuppoſingthe Grant of that by the Predeceſ: 
ſor does not bind the Succeffor; as it was in Dr. Barker's Caſe, 
there a Prohibition ſhall be awarded, becanſe the profits are Tem- 
Faſch. 3 Car. Poral. But we in the firſt Cafe cannot try the Sufficiency : Yid, 
B.R. Dr. Sut-B E, 3.70.9 E. 3.11, Soitisif the Ordinary deprive the Maſter 
ton's Caſe, in of a Lay-Hoſpital, for there he is nota Yiſtor, nor is it Viſitable 
Noy's Rep. by him 3 Bur otherwiſe of a Spiritual Hoſpital, 

(20.) The Biſhopof Landsf granted rhe office of his Chaneel- 
jorſhip ro Dr. Trevor and one Griffin, to be exerciſed by them either 
joyntly or ſeverally, Dr. Trevor for 350 1. releaſed all his Right 
in the faid Office to Griffin, ſo,that G. was the ſole Officer, and then 
after died. After this the Biſhop grants the faid Chancellorſhipts 
R. (being a Prattitioner in the Civit Law ) for his life. Dr, Tre- 
vor furmiſing, that linrſelf was the ſole Officer by Survivorſhip, 

' made Dr. Lley4 his Sobſtirnte to execate the ſaid office for him, 
and for that, that he was diſturbed by &. the faid Dr. Trevor being 
Subſtitute to the Judge of the Arches, granted an Inhibition toin- 
hibite the ſaid R. from exccuting the faid Office. The Libel con- 
tained, That one R. hindred and diftiuzhed Dr.T.toyd; ſo that he could 
not execute the ſaid Offce. Againſt theſe proceedings is the Arches 
a Prohibition was prayed, and day given to Dr. Trevor to ſhew 
cauſe why it ſhould not be granted. ey urged, that the Office 
was Spiritual, for whichreafon the diſcuſſing of the Right there- 
of, appertaineth to the Eccleſiaſtical Courts. But allt Judges 
agreed, That though the Office was - pw asto the Exerci 
thereof, yet as to the Righr thercof. it was Temporal, and 
be tryed atthe CommonLaw, forthe party hath a Freehold there- 

ills 


Officials, and Confiſtories, 


in, Vid. 4 & 5 P.&+ M. Dyer 152. 9. Hunt's Caſe,for the Regiſters 

Office in the Admiralty, and an Afſize brought for that : And ſo 

the Chief Juſtice = was Adjudged for the Regiſters Office to 

the Biſhopof Norwich. in B. R, betweenSkinfer-arid Adong Which 

ought to betryed ab the Common Law. + FOES Tarn eeal Caſe, 

as Warburton (aid, - in this Court for the office of Chancellor to the 

Biſhop of Gloxtefter, which was all one with the principal Caſe. 

And they ſaid, Thatthe office of Chancellor is within "the Sta- 

tute of Ed. 6. for buying of Offices, &c. And ſo in the manner yin, cs. x ©, 

of Tithing, the Preſcription is Temporal, for which cauſe it ſhall 8 Jac. B. R. 

be tryed at Common Law. And Prohibitipn was granted accord- Kobotham verl. 

ing to the firſt Rule. Sothat if a Biſhop grant the office of. Chan- = vor Brownl. 

cellotſhip to 4. and B..andafter A. ceaſero B, and after B. die, PF 5 

and after the Biſhop grant it toR. againſt whom A. ſues in the Ec- 

cleſiaftical Court, ſuppoſing his Releaſe to be void, a Prohibiti- 

on will lie, for that the office is Temporal as to the Right of it, 

thoughthe office be Exerciſed about Spiritual matters. Bylt if a Paſch. 3 Car. 

Chancellor be ſued in the Eccleſraſtical Court to be deprived for - : 

laſufficiency, as not having knowledge of the Canon Law, no Pro- > ——_ 

hibition lies, for that they are there the proper Judges of his abi- Reſolved per 

lity, and not the Judges of the Common Law. Cwiam, and 
(21,) In'Dr. Trevor's Caſe, who was Chancellor of a Biſhop in Probibirion 

Wales, it was Reſolved, That the Offices of Chancetor and Regilter, demicd. 

&c. in Eccleſiaſtical Courts are 'withitt the' Statute of 5 E4.6. yin. s Jac. 

cap, 16. which At being made for avoiding Cortaption of Officers, Dr. Trevor's 

cc. and advancement of Worthy perſons, ſhall be expounded Caſe, Coke 

molt beneficially to ſuppreſs Corruption. And becauſe it allows > 12: 

Eccleſiaſtical Courts to procceed in Blaſphemy, Hereſie, Schiſm, 

cc, Legality of Matrimonies, Probat of WHlls, &c. And that 

from theſe proceedings depends not only the Salvation of Souls, 

but alſo the Legitimation of Iſſues, &c, andother things of great 

conſequence; lt is more reaſon that ſuch Officers ſhall be within 

che Statute, than Officers which concern Temporal matters ; The 

Temporal Judge committing the Convict only to the Gaoler, but 

the Spiritual Judge by Excommunication, Dzabolo : And there is Co. ibid, 

2 Proviſo in the Statute for them. And it was Reſolved, That 

ſuch Oftices were within the Purwapy of the ſaid Statute. 


CHAP. XI. 
Of Courts Eccleſiaſtical, and their Juriſcifion. 


1. The Antiquity of the Eccleſiaſtical Laws of England ; andwhat 
the Chief Eccleſuaſtical Courts are in general, anciently called Ha- 
limots 3. The Original of the Popes Uſurpation in England. 

2, The Court of Convocation , and Conſtitutions of Claringdon. 

3. The High Court of Arches, why ſo called; the higheſt Conſiſtory;, 
the Turiſdiftion thereof. 

4. The Fuage of this Court, whence called Dean of the Arches, 

5. The great Antiquity of this Court ;, the Number of Advocates 
and Proftors thereof Anciently limited ;, their decent Order in Courr, 

6. The Prerogative Court of Canterbury. 

7. The Court of Audience, to whom it belonged, where kept, and' 
what matters it took_Cognizance of. 

8. TheCourt of Faculties, why ſo called, what things properly belong 
to this Court 1, As Diſpenſations, Licenſes, &c. with the Origi- 
thereof in England. 

9. What the nature of a Diſpenſation is, and who qualified to grant it, 


10. A Dean made Biſhop, the King may diſpence with bimto buld\ © 


the Deanary with the Biſboprick by way of Commendam. 

11, Whether s Prohibition lies te the yrs Courts, incaſe 
they do not allow of Proof by one Witneſs. 

I2, Divers Caſes at the Common Law relating to Prohibition to vhe 
Eccleſiaſtical Courts. 

13, TheConrt of Delegates. 

14, The High Commillion Court 5 what the Powey thereof was. 

15. The Court of Review, or Ad Revidendum. 

16, The Court of Peculiars. . 

17. In what Caſes the Eccleſiaſtical Court ſhall have Turiſdiftion of 
matters Subſequent, having Turiſdittion of the Original Suit. 

18. Inwhat Caſe, the party having allowed of the Furiſdittion,. comes 
t60 late to have a Prohibition. 

19, The difference between a Suit: Ad-inſtantiam partis, andtha 
ex Officio Judicis, #n reference to a General Pardon. 

20, Whether a Clerk, may ſtrike his Servant, or another in that caſe 
the Clerk , and be blameleſs ? 


21, What manner of Avoidance ſhall be tryed at the Common Laws 
and what inthe Eccleſiaſtical Court. 


22, In what Caſe a ſpecial Prohibition was awarded in a Suit of 
Tithe: after a Definitive Sentence, 
23, 


UM 


'F 


23. A Prohibition to the Eccleſiaſtical Court in a Suit grounded on 
4 Cuſtome againſt Law. 

24. Prohibition awarded tothe Eccleſiaſtical Court, upon refuſal there 
to give a Copy of the Libel. 

25. Where the Eccleſiaſtical Court hath cognizance of the Principal, 
they have alſs of the Acceſſory, though the Acceſſory of matters 
Temporal, | 

26, A Prohibition denied, upon a Suggeſtion, T hat the Eccleſiafti- 
cal Court would not admit of proof by one Witneſs, + 

27. Inwhat caſe the Eccleſiaftical Court ſhall have the Cognizance, 
albeit the bounds of a Village in a Pariſh come in queſtion. 

28, How the Prattice hath been touching Prohibitions, where the 
Subjett matter in queſtion hath been of a Mixt nature in reference 
to. Turiſdiftions. 

29. Certain Reaſons for denial of Probibitions to the Fecleſiaſtical 
Conrt, in ſome Caſes, where they might lie, 

30. Bounds of Pariſhes, in reference to the Tithes thereof, whether 
Triable by the Law of the Land, or by the Law of the Church. 

31, Where the Queſtion is, more touching the Right of Tithes, than 

: the Bounds of the Pariſh, the Eccleſeefical Court hath bad the: 

4 COgNIiZANCE, 

4 32, The Eccleſiaſtical Court hath cognizance of Adminiſtrators Ac- 

x counts, and no Prohibition lies, 

33. Modus Decimandi. ſued for by a Parſon in the Eccleſiaſtical 
Court, no Prohibition; Nor if he there ſucs for the Tithe of things- 
ot Titheable, 

34. In what caſes.a Cutome,. as alſe a. Rent, may be ſued for in the: 
Eccleſiaſtical Goure. 

25. If Queſtionbe touching the Grant of a Regiſters Office in a Bi-- 
ſhop's Court, or touching the Tenth after ſeverance from the Nine 
ou ; = what Court, whether T.emporal or Eccleſiafticat, it ſhall 

36, A Woman exerciſing the Profeſſion of a Midwife without Li-- 
cenſe, is therefore ſued in the Eccleſiaſtical Court 1, wbether a Pro-. 
hibition lies in that caſe. 

3 37. The Bounds of a Pariſh, . alſo whether ſuch aChrurch be Parochiat 

; er only a Chappel of Eaſe , In what Court this is to be tryed. 

38. A Prohibition granted, upon the diſallowance of an Exeontors 
Plea, of having Aſſets onlyto pay Debts, in oppoſition to a Legacy: 
ſued for in the Eccleſiaſtical Court. 

5 39. A Prohibition awarded upon a Suit in the Eccleſiaſtical Court for 

1 an account of the Profiss of a Benefice , Otherwiſe, in caſe the Pro-. 
fits were taken during the time of a Sequeſtration, 
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40. A Prohibition granted to a Party to ſtay proceedings in his own 
Suit, and commenced by him/elf. 

41. Penſions are ſucable only in the Eccleſiaſtical Court. 

42, The right of Tithes coming in queſtion berween rhe Parſon and 
the Vicar, 15 a Suit properly belonging to the Eccleſraſtical Court, 

43. Whether, and how far, and inwhat manner the Eccleſiaſtical 
Court may take cognizance of a Modus Decimandi, at large de- 
bared. 

44. When and how the Canon Law was introduced into this Realm, 


(1.) PB Efore the time of King Wilkiam the Congueror all matters, 
as well Spiritual as Temporal, were determined in the 
 Hundred-Conrts, where was wont to fit one Biſhop and one Tem- 
poral Judge called Aldermannw ; the one for matters of Spiritual, 
the other of Tempozal cognizance : But that was altered by King 
William ( and it icems by Parliament, for it was by the affent of 
the Biſhops, Abbots, and all the chief perſons of the Realm) for 
he Ordained, That the Biſhop or Archdeacon ſhould not hold 
Plea of the Epiſcopal Laws, & que ad Regimen animarmum pertinent, 
inthe Hundred ;, but by themſelves, and there adminiſter Juſtice, 
not according tothe Law of the Hundred, but according to the 
Epiſcopal Laws and Canons, as appears by King William's Char- © 
ter, 1rrot. 2 R.2.pro Decano + Capitulo Eccleſ. Lincolne, Jan. Angl. & 
26, 77. The Principal Courts Eccleſiaſtical ( whereof ſomeare * 
now out of uſe) were, and are the Convecation Court, the High © 
Commiſſion Court, the high Court of Arches, the Prerogarive Court 7 
of Canterbury, the Court of Delegates, the Court of Audience, the 
Court of Pecul:a7s, the Court of Faculties, beſides the Biſhops Con- 
ſiſtories, the Archdeacons Courts, and the like, anciently called 
Halimors, or holy Courts. And the Saxon Kings, long before IV:l- 
liam the Conqueror, made feyeral Laws for the Government of the 
Church : Among others St. Eawazd begins his Laws with this Pro- 
teltation, that it is his Princely charge, Ur Populum Domini, & 
Juper omnia Santtam Eccleſiam, regat & gubernet, And King Edgar, 
in his Oration to his Ezeliſp Clergy, Ego (faith he) Conſtantini, vos 
Perri gladinm habetis : jungamus dextras, & gladinm gladio copute- 
mus, ut eniciantur extracaſtra Leproſty & purgetur Santtuarium Domini, 
But upon the Conqueſt made by the Normans the Pope took the op- | 
portunity to uſurp upon the Liberties of the Crown of England; 
for the Conqueror came in with the Popes Banner, and under itwon 
the Battel, Whereupon the Pope ſent two Lepgates into England, 
with whom the Congueyor called a Synod, depoicd Srigand Arch 
biſhop of Canrezbary, becauſe he had not purchaſed his Pall inthe IF 
Court of Rome, and diſplaced many Biſhops and Abbots to make | 
room 
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room for his Normans, Among the reſt the King having earneſtly 
moved I/olſtaz Biſhop of Worceſter, being then very aged, to give 
up his Sraff, was Anſwered by him, T hat he would give up his 
Sraff only to him of whom he firſt received the ſame : And fo the 
old Biſkop went to St. Edward's Tomb, and there offered up his 
Sraff and Ring with theſe words, viz. Of Thee, O holy Edward, 1 
received my Staff and my Ring, and to thee I do now ſurrender the ſame 
again, Which proves, that before the Norman Conqueſt the 
Kings of England inveſted their Biſhops per Anmulum & Baculum, 
By this admillion of the Pope's Legates, was the firit ſtep or entry 
made imo his uſurped Juriſdiction in England; yet no Decrees 
paſſed or were put in execution touching matters Eccleſiaſtical 
without the King's Royal Aﬀent; nor would he ſubmit himſelf in 
point of Fealty to the Pope, as appears by his Epiſtle to Gregory 
the Seventh, Vid. Da. Rep, Caſe of Premunive, fo. 39. yet in hisnext 
Succeſſors time, in the time of William Rufus, the Pope by Anſelme 
Archbiſhop of Canterbury attempted to draw Appeals to Rome, but 
prevailed not. Upon this occalion it was, that the King told Ar- 
felme, That mone of his Biſhops onght to be ſubjett to the Pope, but that 
the Pope himſelf ought to be ſubject to the Emperonr, and that the King 
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of England had the ſame abſolute Liberties in his Dominions as the Em- chiv, Roh.Cor- 
perour had in the Empire, Yet in the time of thenext King Z. 1. ton. £4 Aur. 


the Popenſurped the Patronage and Donation of Biſhopricks,anq 
all other Benetices Ecclefraſtical : at which time Anſehne told the 
King, That the Patronage and Inveſinre of Bifhopricks was not his 
Right, becanſe Pope Urban had lrely made a Decree, That no Lay-per- 
fon fbould give any Eccleſiaſtical Bewefice. And after this ina Synod 
held at London, An, rt107. a Decree was made, Cui anmuit Rex 
Henricns ( ſays Matth, Pariſ.) that from thenceforth, Nunquam 
per donationem Baculi Paſtoralis vel Annuli quiſquam de Eprſcopaty vel 
Abbathiaper Regem, vel quamtlibet Laicam manun, inwveſtirttur in An 
£gha, Hereupon the Pope granted, That the Archbiſhop of Cax- 
terbury for the time being ſhould be for ever Legarrs Narns + Ard 
Arſelme, for the honour of his See, ohtained, That the Archbi- 
ſhop of Canrerbrry ſhould in all general Councils ſit at the Pope's 
foot, ranquam alterins Orbis Papa, Yet after Anſclme's death, this 
fame King gavethe Archbiſhoprick of Canterbury to Rodolph Bilhop 
of London ( fays Marth. Pariſ.) Erillum per Anrulum & P.iftoralem 
Baculum inveſtrvit, as before he had inveſted William Gifford inthe 
Biſhoprick of Wzncheſter, contra novi Concilsi ſtatnta, asthe fame 
Author reporteth ; And this, becauſe ſucceeding Popes had bro- 
ken Pope Urbar's promiſe, Touching the not sending of Legates 
ito England, unlefs the King ſhould require it. And in the time: 
of the next ſucceeding King, Srepher, the Pope gained Appeals to 
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the Court of Reme:, For in a Synod at London Conven'd by He 
Biſhop of W:rchefter, the Pope's Legate, it was Decreed, That 
Appeals ſhould be made from Provincial Councils tothe Pope, 
Before which time, Appellationes in uſu non erant ( ſaith a Monk of 
that time ) donec Henricus Winton, Epiſcopus malo ſuo, dum Legatus 
efſet, crudeliter intruſit. Thus did the Pope uſurp Three main 
points of Juriſdiction upon Three feveral Kings after the Congueſt 
( for of King William Rufus he could win nothing,) viz. upon the 
Conqueror, the ſending of Legates or Commillioners to hear and de- 
termine Eccleſiaſtical Cauſes : Upon Her. 1. the Donation and 
Inveſtures of Biſhupricksand other Benefices : and upon King Ste- 
phen, the Appealsto the Court of Rome, And inthe time of King 
H.2. the Pope claimed exemption of Clerks from the Secular 
Power. 

(2.) The high Court of Convorarion is called the Convocation 
of the Clergy, and is the higheſt Court Eccleſiaſtical, where the 
whole Clergy of both Provinces are either preſent in Perſon, or 
by their Repreſentatives. They commonly meet and ſit in Parliz- 
ment=-time ; conliſting of Two parts, viz. the Upper-houſe, where 
the Archbiſhops and Biſhops do ſit ; and the Lower-houſe, where 
the Inferiour Clergy do fit. This Court hath the Legiſlative 
power of making Eccleſiaſtical Laws, is commonly called a Nati- 
onal Synod, Conven'd by the King's Writ, directed to the Arch- 
biſhop of each Province, for ſummoning all Biſhops, Deans, Arch- 
deacons, Cathedrals, and Collegiate Churches, aſligning them the 
time and place in the ſaid Writ; But one Proctor ſent for each Cx 
thedral and Collegiate Church, and two for the Body of the infe- 
riour Clergy of each Dioceſs may ſuffice. The higher houſeof 
Convocation, or the Houſe of Lords Spiritual, for the Province 
of Canterbury conſiſts of 22 Biſhops, whereof the Archbiſhop is 
Preſident; the Lower-houſe, or Houſe of Commons Spiritual, 
conſiſting of all the Deans, Archdeacons, one Proctor for every 
Chapter, and two for the Clergy of each Dioceſs, in all 166 per- 
ſons, viz. 22 Deans, 24 Prebendaries, 54 Archdeacons, and 44 
Clerks repreſenting the Dioceſan Clergy. Both Houſes debate 
and tranſact only ſeach matters as his Majeſty by Commiſſion al- 
loweth, concerning Religion and the Church. All the Members 
of both Houſes of Convocation have the ſame priviledges for 
themſelves and Menial Servants, as the Members of Parliament 
have. The Agchbiſhopof York at the ſame time, and in the like 
manner, holds a Convocation of all his Province at York, con- 
ſtantly correſponding debating and concluding the ſame matters 
with the Provincial Synod of Canterbury, The Antiquity of this 
Court of Convocation is very great, for (according to _—_ 
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St. Augnſtine, An, 686. aſſembled in Council the BritainBiſhops, 
and held a great Synod. The Clergy was never allembled or cal- 
led together at a Convocation by other Authority, than by the 
King's Writ, Vid. Parl. 18 E. 3. 1. 1, Inter Leges Inz, An. Dom, 
727. A Convocation of the Clergy called, Magna ſervorum Dei 
frequentia, The Juriſdiftion of the Convocation is only touching 
matters meerly Spiritual and Fccleſiaſtical, wherein they proceed 
juxta Legem Divinam & Canones Santte Eccleſie. The Lord Coks 
cites ſome Aticient Records to prove, that the Court of Convoca- 
tion did not meddle with any thing concerning the King's Tem- 


poral Laws of the Land, and thence infers, That the Srarure of 


25 H.8.cap. 19, ( whereby it is provided, That noCanons, Conſti- 
ration, or Ordinance fhould be made or put in execution within this Realm 
by Authority of the Convocation of the Clergy, which were contrartant 
or repugnant to the King's Prerogative Royal, or the Cuſtomes, Laws, 
and Statutes of this Realm) is but declaratory of the old Common 
Law. Andby the faid Act, the Court of Convocation, 'as to the 
making of new Canons, isto have the King's Licenſe, as alſo his 
- Royal Aſſent-for the putting the ſame in execution. But towards 
the end of that Act there is an expreſs Provi/ſo, that ſuch Canons as 
were made before that Act, which be not contrariant nor repug- 
nant tothe King's Prerogative, the Laws, Statutes, or Cuſtomes 
of the Realm, ſhould be ſtill uſed and executed, ax they were be- 
forethe making of that At. And if any Cauſe ſhall depend in 
contention in any. Eccleſiaſtical Court, which ſhall or may touch 
the King, his Heirs or Succeſlors, the party grieved ſhall or may 
appeal to the Upper-houſe of Convocation within fifteen days at- 
ter Sentence given. Remarkable are the Conſtitutions of Claring- 
aon in the time of King #.2. occaſioned by the Popes claiming 
Exemption of Clerks from the Secular Power, ſo contended for 
by Thomas Becket, then Archbiſhop of Canterbury, againſt the King, 
as occaſioned a convening a Common Council, as well of the Bi- 
ſhops as of the Nobility, at Caringdon inthe time of H. 2. where- 
in they revived and re-eſtabliſhed the Ancient Laws and Cuſtomes 
of the Kingdom for the Government of the Clergy, and ordering 
of Cauſes Eccleſiaſtical. The principal Heads or Articles where- 
of were theſe, viz. (1.) That no Biſhop or Clerk ſhould depart 
the Realm without the King's Licenſe; and that ſuch as obtained 
Licenſe, ſhould give Surcties, That they ſhould not procure any 
dammage to the King or Realmduring their abſence in Foreign 
parts. (2.) Thatall Biſhopricks and 4bbies being void ſhould 
remain inthe King's hands as his own Demeſnes, until he had cho- 


len and appointed a Prelate thereunto; 'and thatevery ſuch Pre- 


late ſhould do his Homage tothe King before he be admitted to 
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the place. (3.) That Appeals ſhoyld be made in Cauſes Eecle- 
ſiaſtical in this manner, viz. From the Archdeacon to the Ordi- 
nary, from the Ordinary to the Metropolitan, from him to the 
King, and no farther. (4. That Peter-pence ſhould be paid no 
more to the Pope, but to the King. (5.) That if any Clerk ſhould 
commit Felony, he ſhould be hanged ; it Treaſon, he ſhouldbe 
drawn and quartered. (6.) That it ſhould be adjudged High 
Treaſon to bring in Bulls of Excommunication, whereby the Realm 
ſhould be curſed. (7.) That no Decree ſhould be brought from 
the Pope to be executed in England, upon pain of Impriſonment 
and Confiſcation of Goods. 
$4 callelin (3.) Arches, or alma Ciria de Arcubus, fo called of Baw-Church 
Stat. 25 H. 8. in London, by reaſon of the Steeple or Clockzey thereof raifed at the 
C. 19. top with Stone pillars in faſhian like a Bow bent Arch-wiſe, in 
which Church this Court was ever wont to be held,being the chief 
2nd moſt Ancient Court and Confiltory of the Juriſdiction of the 
Archbiſhop of Ganrerbury, which Parith of Bow together with 
twelveothers in London, whereof Bow is the chief, are within the 
Peculzar Jurifdictionof the (aid Archbiſhop in Spiritual Cauſes,and 
exempted our of the Biſhop of £oxdor's Juriſdiction. The Judge 
of this Court of Arches is ſtyled the Dean of the Arches, or the 
Official of the Arches-Court, unto whoſe Deanary or Officialty to 
the Archbiſhop of Canrerbwy, in all matters and cauſes Spiritual, 
is annexed the Peculiar Juriſdiction of the thirteen Pariſhes, as 
aforelaid ; Having alſoall Ordivary Juriſdiction in Spiritual cauſes 
of the firſt Inſtance with power of Appeal, as the ſupcriour Eccle- 
Ars 248: faſtical Conſiſtory, through the whole Province of Canterbury (4). 
(b Co. Inſtit. YEt the Lord Coke lays (b ), his power to call any perſon for any 
par. 4- $. court: Cauſe out of any part of his Province within the Dioceſs of any 
of Arcuzs, other Biſhop ( except it be upon Appeal ) is reſtrained by the 
23 H. 8.649: Sear. of 23 H.$.c.9. Yet his Juriſdiction is Ordinary, and extends 
it ſelf through the whole Province of Canterbury, inſomuch that 
nPon any Appeal made to him from any Dioceſs within the ſaid 
Province, he may forthwith, without further examination ( at 
that time ) of the Cauſe, ifive forth his Citationto be ſeryed on 
the Appealee, with his Inthubition tothe Judge 4 quo. 
Mich.6 Jac.C. , 18 ich. 6 Zac. C. B. there was a Caſe between Poxrer and Reche- 
Þ. Porterand ffer; The Caſe was this: Lews and Rocheſter, who dwelt in Efſex, 
Kocheſter's Caſe, in the Dioce$ of London, were ſucd tor ſubtraCtion of Tithes 
» uv. 1,- & yrowing in B, inthe ſaid County of Efſex, by Porter, in the Court 
__ of Arches of the Archbiſhop of Camerbury in London: where the 
Archbiſhop hath a peculiar Juriſdition of thirteen Pariſhes, called 
a Deanary, exempt from the Authority of the Biſhop of Londen, 
whereof the Pariſh of St. 2fary de Arenbus is the chief, And a great 
Quelition 
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Queſtion was moved, Whetherin the faid Court of Arches holden 
in Londen, he might cite any dwelling in Eſſex, for ſubtraCtion of 
Tithes growing in Eſſex ? 'or whether he be prohibited by theSta- 
tuteof 23 #H.8. c. 9 ? Whichafter debate at Bar by Council, and 
alſo by Dr. Ferrara, Dr. Fames, andothers in open Court,and laſtly 
by all the Juſtices'of the Common Plear: AProhibition was granted 
to the high Court of Arches. And, in this Cafe, divers points 
were reſolved. by the Court ; ( 1.) That all Atts of Parliament 
are parcel of the Laws of England, and therefore ſhall be expound- 
ed by the Judges of the Laws of England, and not by the Givilzans 
and Canoniſts, althovgh the ACK concern Feclefiaftical Juriſdicti- 
on. ( 2.) Reſolved by Ghe Chief Juſtice, Wharburton, Daniel 
and Foſter, Juſtices, That the Archbiſhop of Canterbury is re- 
ſttained by the 23 H.S$, cap.9. to cite any one ont of his own Dio- 
ceſs: For Diwceſis dicitur diftinttio, &c. que diviſavel diverſa eſt ab 
Eccleſia alterins Epiſcopatus, & Commiſſa gubernatio unins, &c. And 
is derived a Di, Do, & Fleftio, quia ſeparat duas Furiſdiftiones : 
And becauſe the Archbiſhop of —_— hath a peculiar Juriſdi- 
Ction in Londen ;, for this cauſe it is fitly ſaid in the Title, Pream- 
ble, and body of the Act, that when the Archbiſhop ſitting in his 
Exempt peculiar in London, cites One dwelling in Efſex, he cites 
him out of the Biſhop of Zondor's Dioceſs ; Therefore, out of 
the Dioceſs. And inthe clanſe of the penalty of 101. it is ſaid, 
Out of the Dioceſs, &c. where the party dwelleth;, which agrees with 
the ſignification of Dzoceſs before. 2. The Body of the Att is, 
No perſon ſball be henceforth cited before any Ordinary, &c. out of the 
Dioceſs or peculiar Turiſdittion, where the perſon ſhall be dwelling ;, and 
iſ ſo, then4 Fortiore, the Court of Arches, which ſits in a Peculi- 
ar, may not cite others ont of another Djoceſs. And the words 
[ out of the Dieceſs|} are meant of the Dioceſs or Juriſdiction of the 
Ordinary where hedwelleth. And from the Preamble of the At 
the Lord Coke obſerves and infers, That the intention of the AR 
was to reduce the Archbiſhop to his proper Dioceſs, unleſs in 
theſe five Caſes, viz. ( 1.) For any Spiritual Offence or cauſe com- 
mitted, or omitted, contrary to Right and Duty by the Biſhop,c#c. 
which word [omzred | proves there onght to be a default in the 
Ordinary. (2.) Except it bein Caſe of Appeal, and other lawful 
cauſe, where the party ſhall find himſelf grieved by the Ordinary, 
after the matter there hr{t begun; Therefore, it oughtto be firſt 
begun before the Ordinary. (3. Incaſe the Biſhop or Ordinary, 
cc, dare not,or will not Convent the party to be ſued before him. 
(4.) In caſe the Biſhopor Judge of the place, within whoſe Juriſ- 
diction, or before whom the Suit by this At ſhould be begun and 
projecuted, be party, direCtly or indireCtly, to the matter or 
B b 2 cauſe 
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cauſe of the ſame Suit. (5.) In caſe any Biſhop or other inferiour 
Judge under him, &c. make Requeſt to the Archbiſhop, Biſhop, 
or other inferiour Ordinary or Judge ; and that to be done in Caſes 
only, where the Law Civil or Common doth afhirm, &c. The: 
Lord Coke takes notice alſo of Two Proviſees in.that At, which 
do likewiſe explain it, viz. That it ſhall be lawful for every Arch. 
biſhop, tocite any perſon inhabiting in avy Biſhops Diocels in his 
Province for matter of Hereſie : By which (ſays he) it appears, 
That for all cauſes not excepted, he 1s prohibited by the AR. 
(2,) There is a Saving for the Archbiſhop, callingany perſon out 
of the Dioceſs where he ſhall be dwelling, to theprobat. of any. 
Teſtament :* Which Proyzſo ſhould be vain, if notwithſtanding 
that ACt he ſhould haye concurrent Juriſdiction with every Ordi- 
nary throughout his whole Province : Wherefore it was concluded; 
That the Archbiſhop out of his Dioceſs, unleſs in the Caſesex- 
cepted, is prohibited by the 23 #. 8.6.9. tocite any man out of 
any other Dioceſs : which ACt is but a Law declaratory of the An- 
cient Canons, and a true Expoſition thereof, as appears by the Ca- 
non, Cap. Romana in Sext. de Appellat, & C, de Competents.. in Sext. 
And ( as the Lord Coke obſerves ) the Act is ſo expounded by all. 
the Clergy of Englana, at a Convocation at London, An, 1 Far. 
1603. Can, 94. who gives us further to underſtand in this Caſe be- 
tween Porter and Rocheſter, That the Archbiſhop of this Realm, 
before that Act, had power Legantine from the Pope ;. By which 
they had. Authority not only over all, but concurrent Authority 
with every Ordinary, &c. not as Archbiſhop of Camerbrury,. &c. 
Caſe Porter butby his Power and Authority Legantine, Er tria ſunt genera Lt- 
and Rocheſter, gatorum, (1.) Quidam de Latere Dom, Pape mittuntur, &c, (2.) Da- 
Co. ub ſfupr. 174, qui ſumpliciter in Legatione mittuntur, &e. (3.) Nati ſeu Na 
tiviy. qui ſuarum Eccleſiarum pretextu Legatione funguntur, & ſunt 
Quatuor, viz. Archiepiſcopus Cantuarienſis, Eboracenſis, Remanenſi, 
& Piſanns : Which Authority Legantine is now taken away and 
utterly aboliſhed. 

(4.) It is ſuppoſed, that the Judge of this Court was originally 
ſtyled the Dean of the Arches, by reaſon of his ſubſtitution to the 
Archbiſhop's Official, when he was employed abroad in Foreign 
Embaſſies, whereby both theſe Names or ſtyles became at laſt in 

(:) Cowl. common underſtanding, as it were, Sy:oymous (c), For the Of- 
Incerpr. ver». ficial of this Court, and the Dean of the Arches by ſuch Subſtituti- 
ArCves. on had both the ſame Juridical Authority, though with diſtin& 
ityles in ſcyeral perſons, as appears by that which: cames next to 

(4) Tem the Preface to the ancient Statutes of that Court, ordained by 
__—_ mg Robert IWinchelſey Archbiſhop of Canterbury (a), in that Stat. touch- 
125%, ing the Form of the Judges Oath, where the words are, ay * 
C1415 


. and their Furiſdifiion. 103 


cialis difte Curie, quam Decanus de Arcubus, ſuus Commiſſarius Gene- 

r#lis, cc, For he that was the Archbiſhops Offical in this Court 

was heretofore obliged to Conſtitute the Dean. of the Arches as his 

Commiſlary General in his abſence ; as alſo appears by another of 

thoſe Statutes or Conſtitutions of that Court, Ordained by Zehn 

IWhirgift Archbiſhop of Camerbury (e), the Title of which Sta- C2 A 3 Eluze- 

tute is, .De Decano Eccleſia Beate Marie de Arcubus Lond, wherein _ 

we find, viz. Statuimus quod Officialis ditte Curie teneatur Decanum 

Eccleſie ſunm Conſtituere in ipſins abſentia Commiſſarium, Alſo by the 

Statutes and Conſtitutions of this Court made by Marthew Parker |. _ 

Archbiſhop of Canterbury (f'), it is expreſly Ordained, That (// Edir-Can- 

neither the Dean or Official of the Court of Arches, northe Audi- an, g12, & 

ter of matters and Cauſes in the Court of Audience of Cant. nor Contecra. 14, 

the Judge of the Prerogative Court, ſhall exerciſe the Function or 

Profeſſion of an Advocate in any Court belonging to the Juriſdiction 

of the ſaid Archbiſhop, on pain of Excommunication and Suſpen- 

ſion (g). In this Court of Arches the Prottors thereof do wear ( ) vid. did; 

ſuch Hoods, as Batchelors of Arts uſe to wear in the Univerſities ;, Stat. M.S, 

which Habit or Formality was firſt enjoyned by Herry Chichl 

Archbiſhop of Canterbury, in the year 1425. (hk). The ityle of (b)Antiq.Brir, 

this Court is, Alma Caria Cant, de Arcubus Lond, Andthe Appeal 6H.6.An.r 435, 

from it doth lieto the King in Chancery (3). (258.19. 
C5.) This.Court of the Arches anciently holden in Bow-Church . 

of London, is of very great 9p the Lord Coke in the fore- 

Cited place lets us to underſtand, that he meets with it ina very 

Ancient Record of a Prohibition (k,), 1 Curia Chriſtianitatis coram (&)Hil.7 E.x... 

Decano de Arcubus London. TheStatutes and Ordinances of which mn 'Y _ 

. - . « 8. Paſch. 
Court are very Ancient, and to which Thoſe ordained -by Robert 12 E.1.in Bar- . 
Winchelſey Archbiſhop of Canterbury, above 380 years ſince, dore- co. Fſex. Gu- 
ferr: Roberts Winchelſey Archiepiſcopus Cantuarienſis deſeripſit Tudici-. (tide Mortuo 
bus, Advocatis,, Procuratoribus, aliiſque miniſtris Alme ſue Curie de Y®* Cle bchs, 
Arcubus jura quedam & Statuta, que ipſe in Templa Arcuato ſedens ya. Dyer 
pro Tribunali legit atque obligavit. Quinto Idus Novemb, Auno 1295, 9 Eliz. 244... 
William ae Sarainia being then his Official, and Henry de. Naſſing- Ant. Brit. 
tou Dean of the Arches, the ſaid Officials Commiſſery General ; {* 291- 

By which Statutes 1t was Ordained, That the Advocates belong- 

ing to the ſaid Conſiſtory, ſhould not exceed the number of Szx-+ 

teen, ;, nor the Proctors above the number of Tex; nor ſhould any. 

of them, without the ſpecial Licenſe of the Preſident of that Con-- ; 
ſiſtory, abſent themſelves thence, by any attendance on any other (!) M. S. Stat: 
Conſiſtory, at ſuch times wherein Cauſes were to be heard in the £9 4 Arcub.. 
Arches (1); And for thediſpatch of the.Cauſes of poor and in- Fs TE 
digent perſons, the Judge may by the faid Statutes aſſign them ;; rp er 
Advocates andProctors to proſecute for them Gratis Ct Charitative, Statut.. 
and . 
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and that nothing be paid for the Proceſs, Acts of Court, Examj- 
(m) DiR. Star, Nations, Sentence, or other Court-Fees 1n ſuch Caſes (-m). In 
$. It: Precu-= which Court the Senior Advocates by the fame Statutes are to take 
ratores, their places oppoſite tothe Judge, the others on cach ſide of him, 
—__ 1:54 nigherto, or remoter from him according to their Seniority ; the 
Dre Tad like Order in Court to be obſcrved allo by the Proctors. And 
Ord. cap. Sta- ſuch was the devotion of thoſe days in that in that Confiltory,That 
tuimus. gloſſ}» jn order to the imploring of the Divine aſſiſtance on their pro- 
verb. Ad Pau= ceedings in Judgment, it was further Ordained, That Divine Ser- 
inn vice ſhould be celebrated in Bow-Church immediately before the 
firſt; and after the laſt Ceſſion of every Term, the Judge, A& 
vocates, Proftors, and other Officers of the Court to be preſent 
thereat. 

(6.) The Preregative Court of the Archbiſhop of Canterbury is 
that Court, wherein all Teltaments are proved, and Adminiltra- 
tions granted of the Goods and Chatrels of ſuch perſons, as dying 
within his Province, had at the time of their death Bona Norabiha 


————— 


in ſome other Dioceſs, than that wherein they died 5 which Bone 
Notabilia regularly muſt amont to the value of Five pounds, fave 


in the Dioceſs of London, where it is Ten pounds by Compoſition. 
Co. Inſt. par.q. T he Probat of every Biſhops Teſtament, and the granting of the 
AP» 74+ Adminiſtration of his Goods and Chattels, albeit he hath nvt 
Goods but within his own Juriſdiction, doth belong to the Arch- 
biſhop. The like Court hath the Archbiſhop of York, From 
this Courtlies the Appeal to the King in Chancery. If one make 
Vigot and Gaſ- two Executors, one of ſeventeen years of Age, and the vther un- 
:oin's Caſe, der, Adminiſtration during the Minority is void, becauſe he of 
ach _—_ . ſeventeen years old may execute the Will, if Adminiſtration during 
pum "ng *** the Minority in ſuch caſe be granted; And if the Adminiſtrator 
brings his Action, the Executor may well releaſe the Debt. One 
was cited to appear inthe Prerogative Court of Camerbury, which 
lived out of the Dioceſs of Canterbury, and upon that he prayed 
Star. 23 8, 8, Prohibition npon the Statute of 23 Z. 3.c.9. which willeth, that 
cAP- 9+ none (hall be cited to appear out of his Diocefs, without aſſent of 
the Biſhop, and Prohibition was granted : And yet it was faid, 
that in the time of H.3. and Queen Mary that the Archhiſhopof 
Canterbury had uled to cite any man dwelling out of his Dioceſs, 
and within any Dioceſs within his Province, to appear before him 
in the Prerogative Court, and this without the allent of the Or- 


dinary of his Dioceſs : Bur it was Refolved by the Court, that this © 


was by force of the power Legartine of the Archbiſhop, that (as 
Trina. 8 Jac. Lindweod (aith ) ought to be expreſſed in the Prohibition, for the 
Bromal. p. 22 Archbiſhop of Crrerbury, York,, Piſa, and Reymes, were Legats 
nati, and otifers but Legaii a latere, The Lord Che, in his Inſti- 
tures, 
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tutes, p4r. 3. c4p. 69. gives usthe Reſolutions upon the Statute of 
21,8, cap. 5. That if a man makes his Teſtament in paper, 
and dieth polleſſed of Goods and Chattels above the value of 40 /. 
and the Executor cauſeth the Teſtament to be tranſcribed in parch- 
ment, and bringeth both to the Ordinary, &c: to be proved It 
is at the Election of the Ordinary, whether he will put the Seal 
and Probat tothe Original in paper, or the Tranſcript in parch» 
ment :; but whether he put them to the one or to the other, there 
can be taken of the Executor, &c. inthe whole but 5 5. and not 
above; viz. 25.64. to the Ordinary, &c. and his Miniſters, 
and 2 5,64, to theScribe for Regiſtring tae ſame: or elſe the ſaid 
Scribe to be at his liberty, to refuſe the ſaid 2 5. 64, and ro have 
for writing every ten Lines of the ſame Teſtament, whereof eve- 
ry Live to contain ten inches, one penny. If rhe Executor deſire 
that the Teſtament in paper may be tranſcribed in Parchment, he 
muſt azree with the party for the Tranſcribing ; but the Ordinary, 
&c. can take nothing for that, nor for the Examination of the 
Tranſcript with the Original, but only 2 5.6 4. for the whole du- 
ty belonging tohim, Where the Gocds of the deceated do not 
exceed five pound, the Qrdinary, cc. ſhall take nothing, and the 
Scribe to have only for writing of the Probat ſix pence , fo the ſaid 
Teſtament be exhibited in writing, with Wax thereunto affixed 
ready to be ſealed. Where the Goods of the deceaſed doamount 
to above the value of hve pound, and do not exceed the ſumm of 
forty pounds, there ſhall be taken for the whole but 3 s. 64d. where- 
of to the Ordinary, cc. 25.64. and 124. to the Scribe for Re- 
giſtring the ſame. Where by Cuſtome leſs hath been taken in any 
of the Caſes aforeſaid, there leſs is to be taken. And where any 
perſon requires a Copy or Copies of the Teſtament ſo proved, or 
laventory to made, the Ordinary, cc. hall take for the Search, 
and making of the Copy of the Teſtament or Inventory ( if the 
Goods exceed not five pound ) fix pence; and ( it the Goods ex- 
ceed five pound, and exceed not forty pounds ) twelve pence. 
And if the Goods exceed forty pounds;then two ſhillings ſix pence, 
or to take tor every Ten lincs thereof of the proportion before re- 
hearſed, a peny. And whenthe party dies Inteſtate, the Ordi- 
nary may diſpoſe ſomewhat in pious uſes, notwithſtanding the Act 


of 31E4. 3. bat with theſe Cautions : (1.) That it be after the Mich. 2 © Tac. 
Adminiſtration granted, and Inventory made, ſoas the ſtate of 7? £2 Stellar. 


the Inteſtate may be known, and thereby the ſumm may appear 
to be competent. (2.) The Adminiſtrator mult be called to it. 
(3.) The uſe muſt be publick and godly. (4.) It muſt beexpreſ- 
ted in pgrticular. And (5.) There maſtbe a Decree made of it, 
and entred of Record. 

(7.) The 
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(n) Co. Inſt.q. 
PII. Cap. 74- 


yYid. Hiſt. dz 
Antiq. Ecclil. 
Fy tals 


(7. The Court of Audience, Curia Audientie Cantuarienſi 
The Lord Coke touching the Juriſdiction of Courts, taking notice 
of this of the Audience among other of the Eccleſiaſtical Courts 
(n), ſays, That this Court is kept by the Archbiſhop in his Palace, 
and meddleth not with any matter between party and party of any 
contentious Juriſdiction, but dealeth with matters pro forma, and 
Confirmations of Biſhops Elections, Conſecrations, and the like, 
and with matters of voluntary Juriſdiction, as the granting of the 
Guardianſhip of the Spiritua]ties Sede vacante of Biſhops, Admif 
ſions and Inſtitutions to Benehces, diſpenſing with Banns of Mz 
trimony, and ſuch like. This Court did belong to the Archbiſhop 
of Canterbury, and was in point of Authority equal with, butin 
point of Dignity and Antiquity inferiour to the Court of Arches, 
It ſeems that Anciently the Archbiſhop of Canterbury did heards 
vers Cauſes of Eccleſiaſtical cognizance Extra-judicially, andat 
home in his own Palace, wherein, before he would come to any 
final determination, his uſage was to commit the diſcuſſion there- 
of to certain perſons learned in the Laws Civil and Canon, who 
thereupon were ſtyled his Auditors, whence in proceſs of timeit 
center'd in one particular perſon ſtyled, Cauſarum Negotiorumgs 
Audientie Cantuarienſis Auditor ſeu Officialis: And from hence the 
Original of this Court is properly derived. With this officeof 
the Auditor the Chancery of the Archbiſhop is ſaid to have been 
heretofore commonly joyned, not controverting any mattersof 
contentious Juriſdiction in any decifions of Cauſes between Plaintiff 
and Defendant, but ſuch only as were Yoluntarie Furiſdiftions & 
ex Officio, touching ſuch things only as are fore ſpecified, and ſuch 
like. By the Provincial Conſtitutions it is Ordained, That for 
the eaſe of the People they may at times convenient (to be aſligned 
by the Biſhop ) have acceſs to their Diocelan, Er quod Prelati per- 
Jonaliter Audiant querelas in his Cathedral, or next Parochial 
Church,velin aqua Maneriorum ſuorum Capelia, ſe talrs furrit Lindy. 
ae Offic. Tud. Ord. cap. Statuimns, in gloſſ. verb. in Publico, It ſcems 
not altogether improbable, but that from the practice hereof this 
Court of Audience anciently had its Original, as aforeſaid ; And 
although it be not now in uſe as heretofore, yet conſidering the 
Subjet-matter it only took cognizance of, it was a good Expedi 
ent to prevent many Suits ac Law i Foro Contentioſo, 

(3.) Faculty | or, Cert of Faculties | in the ſenſe here meant 
and intended, muſt not be underſtood according to its original ant 
genvine ſignification, but asaterm of Art according to a limited 
conſtruction, reſtrained under that peculiar norion and particular 
underſtanding which the Law hath of it, in reference toa branchof 
the Eccleſiaſtical Juriidiction: And fo it isunderſtood and _ 

monly 


and their Furiſdiflion, 


_ 
mr ee — rr rn ee ee nn en — 


monly uſed for that Priviledge or eſpecial Power, which is legally 
granted to a man by Licenſe, fayour,indulgence, and diſpeniation 
to have or do that, which otherwiſe by the Canon Law he could 
not; as to eat Fleſh upon days prohibited z to Marry without Banns 
firſt publiſhed;to hold Two or more Eccleſiaſtical Benefices incom- 
patible z the Son to ſucceed the Father in his Benefice, and ſuch 
like, A Facwty granted to one, who isnot Incumbent, to take Vid. Faugh. 
a void Benefice, is void: Buta Faculty toone, who is Incumbent RP: &- 25: 
of a Beneficeto retain the ſame is good. Ir is called Facwzes in 
the Statute of 28 H.8. cap.16. Sir Ed. Coke makes mention of the 
Court of Faculties, although it holds no Pleauf Controverſie (9). (o) Co.par. 4. 
It belongs to the Archbiſhop of Canterbury, and his chief Officer laſt. cap. 74- 
thereof is called Magiſter ad Facultrates, whoſe power is to grant. 
Diipenſations to the ends and purpoſes aforeſaid ; and ſo may eve- 
ry Dioceſan, as to that of Marriage, and eating of Fleſh on days 
prohibited.  Facwlry (according to Sir Ed. Coke in the place fore- 
cited ) ſignifies a Diſpenſation: ſo that Facwltares ( in this ſenſe ) 
Diſpenſattones & Indulta are Synonyma, Who likewiſe there ſays, 
that this. Authority was raiſed and given to the Archbiſhop 
of Canterbury by the Statute of 25 #.8.c.21, wherby Authority is 
given tothe ſaid Archbiſhop and his Succeſlors to grant Diſpenſa- 
tions, Faculties, &c. by himſelf or his ſufficient and ſubſtantial 
Commillary or Deputy for any ſuch matters, commonly called the 
Maſter of the Faculties, and of all ſuch matters as whereof here- 
tofore ſuch Diſpenſations, Faculties,&c. then had been accuſtom- 
ed tobe had at theSee of Rome, or by Authority thereof (p). For (p) Trin. 44- 
by the Stat. of 28 H.8, c.16. it appears, the Bilhop of Rome did Eliz. C.B. 
grant Faculties and Diſpenſationsto the Kings Subjects, as, Plurali- Rot-1925-lib. 
ties, Unions, Trialities, Appropriations, Commendams, Exemp- 7g LOp 
tions. Andthe ] nt of Parliamentexpreſled in the Pream- ++ 5h 
ble of that Statute of Facwties js very remarkable to this _ ; Paſc.g. Jac. C- 
where it is recited, that the Biſhopof Rome haddeceived and abu- B-cn Ireland,le 
ſed the Subjects of the Crown of England,pretending and perſwa- Caſe de Come 
ding them, Thar he had ful power to Diſpenſe with all humane Laws, Tenge OE 
Uſes, and Cuſtomes of all Realms, in all Cauſes which be called Spiritual- Pe 
which matter hath been uſurped and prattiſed by him and his Predeceſ- 
ſors for many yearsy0 the great derogation of the Imperial Crown of En- 
gland. For. whereas the ſaid Realm of England, recognitan no Supe- 
riour under God, but the King, hath been, and yet is, free from Sub- 
Jeition to any mans Laws but onlyto ſuch as have ho deviſed, made,and 
Ordained within this Realm for the weal of the ſame, or to ſuch others 
as by ſuſfrance of the King and his Progenitors the People of this Realms 
have taken at their free liberty, and by their own _— ts be uſed a- 
mong them, and have bound themſelves by long uſe aud cuſtome to the ob- 
Cc 
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ſerwarce of the ſame, not as to the obſervance of the Laws of any Fax. 
reign Prince, Potemate, or Prelate ; but as tothe accuſtomed and ancien 
Laws of this Realm, originally eſtabliſhed as Laws of the ſame 9 the ſaid 
ſafferance, conſent, and cuſtome, and not otherwiſe : it ſtandeth with 
natural equity and ood reaſon, that all ſuch humane Laws made within 
this Realm, or need into this Realm by the ſaid Sufferance, Conſem, 
and Cuſtome,, ſbonld be Diſpenſed with, abrogated, amplified or dimi. 
niſhed by the King and his Parliament, or by fuch perſons as the King and 
Parliament ſhould authorize,c-c, Vid. 21H.7.4. a. where it is ſaid, 
That certain Prieſts were deprived of their Benefices by At ef 
Parliament in the time of R.2. whereby it hath been concluded, 
that the King of England, and not the Pope, before the making 
thefaid Statute of Farwlries, might de jure Diſpenſe with, the Eck 
fiaſtical Law in that and other caſes.For although many of ourkc 
cleſiaſtical Laws were frſt deviſed in the Court of Rome, yertlit 
being eſtabliſhed and confirmed in this Realm by acceptanceatd 
uſage, are-now become” Engliſh Laws, and ſhall no more bereps 
ted Roman Canons or Conſtitutions: As Rebuffus ſpeaking: Deſt 
gala Cancellarie Romanz ae veriſanili notitia, Hac Regula ( ſays) 
ubique in Regno Franciz eſt recepta, & eſt Lex Regni effefta, & obſe- 
vatur tanquam Lex Regni, 'non tanquam Pape Regula; & Papa tin 
revecare non poreſt, The Kings of England from time to timeine 
very Age before thetime of H.3. have uſed to grant Diſpenſatim 
in Cauſes Eccleſiaſtical ; For whereas 'the Law of the Churchis 
T hat every Spiritual perſon is viſitable by the Ordinary ,"Ki 
William the Conqueror by his Charter Dsſperfed with and exem 
the Abby of Bazrell from 'Viſitation and Juriſdiction of the Or 
dinary 1n theſe expreſs words, Sirque' ditta Eccleſia libera & quiet 
in a wo ab omni ſubjeftione Epiſcoporum, & quarumliber perſons 
rum tominatione, "ficut' Eccleſia Chriſti Cantuarithſis,  &c, where 
he-Diſpenſes with the Law of the Chureh'-in that Caſe. V3.” lib, 
De vera differentia Regie yoteſtatis & Eceltſiaftica, Edit. 1 534- white 
that whole Charter 1s recited at large. The like Charter ws 
granted to the Abbey of Abingzon by King Kenelphas, 1H, 7.23. 
'& 25. and Cayary's Caſe, Co. par.5. fo.10; a. Solikewiſe every Ap 
propriation _ _ rize in ita Diſpenſation'to-the Parſonim- 
-parſonee,” to haveand retain the Benehre in pexpetnity, as 
Ne Grembe's Caſe. Plow. Com, 503.” In which At the as L0em 
Common Law ſhall be always Actor,not only as Supream Patron, 
'but-alfo as Supream” Ordinary; as is alſo obſerved in Grendow? 
"Cafe. Forthe King alone without the Pope may make A 
-priatrons. 7E.3. Firz.;.Quare Impedit 19, And in the Caſe of Ms 
Iumiprobibitum, and Malwn in ſe, 11 H,7;12.4. itis held, Thatthe 
- King may &perſewith a Prieſt to hold Two Benefices ;- and with 
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2 Baſtard, that he may be a Prieſt, notwithitanding the Eccleſia- 
ſtical Laws which are to the contrary. And as he may diſpenſe 
with thoſe Laws, ſo he may pardon all Offences contrary to theſe 
Laws, and his Pardon is a barr to all Suits pro ſalute anime, of 
reformatione morumand all Suits ex Officio in the Eceleſialtical Cougt, 
Hall's Caſe,Coke 5.par. fo.5 1.1n all Faculties or Diſpenſations, forthe 
holding of Two Benetices,granted at the Court of Rome,thers was - 
always a particular Derogation or Non obſtante the right of Patro- 
nage of Lay-Patrons,and of the right of the King by name expreſs, 
where the Patronage belonged to him, otherwiſe the Faculty was 
void ; For by the Caron Law the Lay-Patrons ought to be called 
togive their Confents in all Caſes of that nature; Andif ſuch.a 
particular Non obſtante were not added tothe Faculty, then there 
was inſerted another Clauſe, viz. Dummodo Patronorum expreſſus 
accedat Conſenſus 1, alſo by another Clauſe Authority was always 
given tothe Official or Archdeacon, or other Eccleſiaſtical Mini- 
ſter, to put him, to whom the Faculty is granted, into poſſeſſion 
of the Benefice cum acciderir, And becauſe by the Canon Lay the 
Patron's conſent was ever requiſite in a Commenda, for that reaſon 
in every Faculty or Licenſe granted by the Pope to makea Permu- 
tation, Union, or Appropriation of Churches, theſe words were 
ever added, viz. Vocatis quorwn intereſt which chiefly intends the 
Patron. And which Union and Approbation ſhall not according 
to Common Law be made without the Patron's aſſent. Yd. 11, 
H.7.8. 6 H.7.13. 46 Afſ. p.50. Ed.3. 36. 40 E4.3.26. Grendoy's 
Caſe, Plow.Com.498.s., A Faculty or Diſpenſation is of ſuch force, 
that if a Clerk be preſented toa Benefice with Cure, and be Ad- 
mitted,Inſtituted,and InduCted into the ſame,ſo that the Church is 
full of him, if afterwards he be preſented to another Benefice In- 
compatible, or elected toa Biſhoprick;, and before he is Inſtituted 
to the ſecond Benefice, or be created Biſhop, he obtain a Faculty 
or Diſpenſation to retain the firſt Benefice Perperue Commende titulo, 
that is, for his life, that Faculty or Dsſpenſation ſhall be of ſuch ef- 
fe(t,that the former Benefice ſhall not be void by acceptance of the 
Second, or by promotion to the Biſhoprick ; but he ſhall remain 
full and perfect Incumbent of the bt Benefice during; his life. 
Inthetime of .6. when Henry Beaufort, Great Uncle to the King, 
being Biſhop of Wincheſter, was made a Cardinal, and after thar 
purchaſed from the Pope a Bull Declaratory,that notwithſtanding 
he were made Cardinal , -yet his Biſhoprick of Wincheſter ſhould 
not be void, but that he might retain the ſame as before; yet it 
was held, That the See of Wincheſter was void by aſſuming the 
Cardinalſhip, which exempts the Biſhop from the Juriſdiction of 
his Metropolitan; And forthatthe Cardinalfell -intoa.Premunire; 
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for which he purchaſed his Pardon, which is found among 
the Charters 4 H. 6. in Archivis Turr” Lond, 6, & 57 Eli, 
Dyer 233.4, Jo. Packhurſt being elected to the Biſhoprick1of Nor. 
wich, before he was created Biſnop, obtained a Faculty or Dijpen. 
ſation from the Archbiſhop of Canterbury ( by force of the Statute 
of Faculties) to retain a Parſonage which he had before in Commer. 
adam, for Three years, viz. 4 Feſto Michaelis An, Dom, 1 56 ©. wſque 
ad idem Feſtum, in An» 1563, Before the firlt Feaſt of St. Mihcae, 
Packhurſt is created Biſhop, and afterwards he reſigned the Bene- 
fice. And the Queſtion was, whether that Benefice became void by 
the reſignation of Packþurſt, or by his Promotion to the BY 
thoprick? And it was adjudged, T hat the Church became void by 
his Reſignation : Which proves, That by virtue of the ſaid Facy. 
ty or Diſpenſation he continued Parſon until he had Reſign'd. id, 
N.Br. 36.h.. If a Parſon who hath a Faculty or Diſpenſation to hold 
his Rectory, be created a Biſhop, and afterthe Patron preſents 
nother incumbent, who is Inſtituted and Inducted, now the Bi 
ſhop ſhall have 'a Spolation againſt that Incumbent; which prove 
that hisreal poſſeflion in the Parſonage always continued by virtue 
of the ſaid Faculty or Diſpenſation, And in this Caſe of a Commer 
dam in Six Jo, Davis Reports, this Difference is put between a F+ 
culry to take a Benefice, and a Faculty to retain a Benefice, viz., That 
a Faculty granted to one who is not Incumbent to T ake a void Be 
nefice, is void : Anda Facultyto one who is Incumbent of a Bene- 
fice to Retain the ſame Benethice, is good. By virtue of theſe F# 
culties, Diſpenſations, and Proviſions from the Pope , Edmond the 
Monk of Bury, who was a Miniſter in the Court of King E4.z, 
had many Benefices ;, as appears in the foreſaid Caſe of the Biſhop 
of St. Davids, 11 H.4. And Hankford (aid in the ſame Caſe, fo.191, 
a, Thatby virtue of ſuch Faculry one and the ſame perſon had been 
Abbot of Glaſtenbury, and Biſhop alſo of another Church ſa 6 
jemel, and had the Poſſeſſions and Dignity of both at the ſametime, 
Likewiſe Hen.Chichley ( who was afterwards Archbifhop of Canter 
bury) being a Prebendin the Cathedral Church of Sarum, was& 
lected Biſhop of St. Davids , and before his Conſecration y the 
Popereciting by his Bullzthat he was elected Biſhop of St. Davids 
granted him a Facutry and power to hold and enjoy all his ojher 
Benefices, till the Pope ſhould otherwile order, &c. YVid.Nov.Dt- 
ciſ. Rot. 331. And that theſe Faculties or Diſpenſations to hold 
Benehices in Commendam, were granted in the Court of Rome ith 
the time of King H.5. appears in Lindy. de Preb. 6, Audiſtis, vr, 
Dijpenſatione, And although in Caſe of Her, Beaxford aforeſaid 
it wa$held, That the Diſpenſation came too late, it being gral- 
ted after the Biſhop was created Cardinal ; yet afterwards in the 
£100 
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time of Ring #.8. Cardinal Welſey, having, before he was created 
Cardinal , Obtained a Bull from the Pope, to retain the Archbi- 
ſhoprick of Torkas perpetual Adminiſtrator, and the Abby of Sr. 
Albans in perpetuam Commendam, he held both during his life by vir- 
tue of the ſaid Faculty or Diſpenſation. Vid. 27 HS. 15.b. By theſe 
Preſidents and Authorities it is evident, That before the making of 
the foreſaid Statute of Faculties, ſuch Diſpenſations were had and 
obtained at the Court of Rome, to hold in Commendam Eccleſiaſtical 


Benefices in Englard,But the truth is(as in the foreſaid Caſe de Com- * 


menda, Davis Rep.) ſuch Faculties or Diſpenſations ROS by 
the Pope touching Eccleſiaſtical benefices in England were ever 
contrary to the Law of the Realm, for it was a meer ufurpation 
on the Crown of England before the Statutes made againſt Prov:- 
ſors. And theſe Statutes were made in declaration of the Common 


Law in that point. 12 Ed.2.Fitz.Qua.Inp.169, 19Ed.2, Fitz.Qua 
non admiſit,7, 15 Ed. 3. Fitz. Qua. Imp.165. 21 Ed.3. 40, 11 H.4.. 
230.4.It is alſo meet to be known, T hat long before KingH.S. the: 


Statute of 16 R,2.and divers other Laws againit Proviſors,and ap» 
peals to Rome, and the Popes Uſurpation upon the Rights of the 


Crown of England,were made well-nigh as ſevere as any ſince. The. 


firſt encroachment of the Biſhop of Rome upon the Liberties of the 
Crown of England was made in the time of King William the Con- 
queror;, For before that timethe Pope's Writ did not run in Exg- 
land, his Bulls of Excommication and Proviſion came not thither, 
nor were any Gratiens or Appeals made from thence to the Court of 
Rome, Elextherixs the Pope, within leſs then two hundred years af- 
ter Chriſt, writes to Luczs the Britriſh King , and calls him:God's 


Vicar within his Kingdom. Pelagzus the Monk of Bangor , about: 


Ann.4co. being cited to Rome, retuled'to appear-uponthe Pope's 
Citation, affirming , That Britain was neither within his Dioceſs 
nor his Province. And when about the year 600, Augnſtine the 
Monk was {ent by Gregory the Grear into England, to Convert the 
Saxons,the Brirtiſh Bilhops then in ales regarded neither his Com- 
miſſion nor his Doctrine, asnot owing any duty to, nor having a- 
ny dependance on the Court of Reme, but ſtill retained their Ce- 
remonies and Traditions , which they received from :the Faſt- 
Church upon the firſt plantation of the Faith inthat Iſland. And 
though Jna the Saxon King gave the Perer-pence to the Pope,partly 
as Alms,and partly in recompence of a Houle erected in Rome for 
Engliſh Pilgrims , yet certain it is, that Alfred, Athelſtane , Ed- 
$ar, Edmond, Canutus, and Edward the Cnfeſſor, and other Kings 
of the Saxon Race, gaveall the Biſhopricks in England per Annu: 
lum & Baculum, 


25 Ed.I- 
11 R:2, 


38 Ed: 3, C.1- 
27 Ed.3. CIs 


25 Ed. 3. 


' Davis Rep. in 
the caſe of 
Premunire, fo. 


87. 
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( 9. ) In the Caſe of Evans againlt Asew: 1h, it was agreed (4), 
$4 ) Rll-22- That the Nature of a Diſpenſation is , for to derogate and make. 
2164. Evans Vida Statute, Canon, and Conſtitution, asto that which it pro- 
and Kiffn ver. hibites, as to the party, and it is an exception (as to him) out of 
Aswith. Zones the Statute or Conſtitution. It is ſaid, that a Diſpenſation is Pro- 
-— . vida Relaxario mali probibiti neceſſuace vel wilitate penſata (r). And 
thaw 4 -** intheſame Caſeit was alſo Reſolved by all the Judges, That the 
Pa. of King hath power to Diſpenſe with Sratures andCaners in force with 

in this Realm: By the very Common 1,aw, of right it was in the 
King; for the Canons are the Eccleſiaſtical Laws of the Land, 
and do not bind, except they are received in the Realm, as appears 
(5 ) Dr. Stay, BY the Starmre of 25 HS, c.21,(5). And by the Starure of Merton, 
4il/sCaſe touching that one was born before Marriage, as by the Canon, yet 
Kelw.Rep. at Common Law he is Legitimate. And 10 H.7.12. it is ſaid, That 
the King may Diſpenſe with one to hold two Benefices;and it ſeems 
the Pope de fatto and by Uſurpation did uſe to Diſpenſe, and by 
the Srar. of 25 H.8.ca.21. the power is taken from the Pope and 
(t) Vid. caw- conferr'd Gunularive on the King (tr): Andby the Star. af 25 H.8. 
ary's Caſe. the Archbiſhop of Canterbury may Diſpenſe in divers caſes; but 
Co. ys. Par+ that doth not exclude the power of the King. 
555 Cafe, (19) Inthe fame Caſe it was held per Guriam una voce , That 
Plow, Com, Where a Dean is made a Biſhop, with a Diſpenſation from the 
King to hold the Deanary notwithſtanding the Biſhoprick, ſuch 
Diſpenſation continues him Dean as before, by force and virtue of 
his former Title;to all intents and purpoſes, ſo as that he may con- 
firm, or make Leaſes,or doany other Act as Dean, as'iif he had not” 
been made a Biſhop at all; For before the Canon or Conſtitution 
made at the Council of Lateran , for the voidance of the firſt Be- 
nefice by taking another Benefice or Promotion, it was lawful and 
not forbiddenſo to do; and the nature of the Dsſpenſation is to 
exempt him from the penalty, and fo it remains asif the Canon 
had never been made, which appears by 11 #.4. in the Caſeof 
the Biſhop of St. Davids, That ſuch a perſon that had ſuch a Dy/- 
penſation being Defendant in a Quare Imped.counterpleaded the Ti- 
tle of the Plaintiff, which he could not do by the Statute of 25 
Ed.2. unleſs he had been the Poſleſlor thereof, and he in polleſſi= 
on by 4 H.8. Dyer.1. is one whois and continues Incumbent by [n+ 
ftitmionand Induftion : Therefore in this caſe the firſt Title and 
InduQtion continues; And in the ſame Caſe it wasalſo agreed, T hat 
ſuch Diſpenſation is notiany Proviſion,for no new thing is done,but 
the ancient Title continues. And in Firz. N.B, Brief Spolsations 
fuch a perſon may maintain a Spoliation, and none can maintail 
that, unleſs he continue his Inſtitution and Induction , Parkbur's 
Caſe, 6 7 Eliz. Such a Commendam continues to the perſon, be 
it 
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it that the Benefice be-void by Reſignation; And 21 Fac, in a Qua- 
re Impedit in C.B, by Woodley againſt rhe Biſhop of Exerer-aand Man- 
wayringy it was ſo Reſolved and Adjudged, and the words of that 
Diſpenfation are ſufficient ; for it is to retain it during his life 
Commendam, aut modo quocunque de jure magis efficaci, and all the 
profits thereto belonging, «ac cetera farere & Pg quead De- 
canatum pertinent in tam amplis modo & forma," as if 'hethad not been 
promoted to be a Biſhop , with a Voz obſtante toall Canons, &c. 
Andio they all concluded, That the Difpenfation continues him 
Dean, enabling him to Confirm Leaſes made by the Biſhop. 

( 11.) W. Libelsfor a Legacy in the Eccleſiaſtical Court againit 
B. who moves for a Prohibition, becauſe: he had there pleaded 
Plene Adminiſtravit, and proved that by one Witnels, and they 
would not allow it. Richardſon, before the Statute'of Ed. 6.the 
proper Suit for Tithes was there, and if they allownot one Wit- 
neſs toProve payment, a Prohibition ſhall be granted. And he put 
Morris and Eaton's Caſe in the Biſhop of Wincheſter*s Cale, where 
it was Ruled; if the Ecclehaſtical Court will not allow that Plea 
which is good in our Law, a Prohibition ſhall be granted, as in the 
Caſe of 'Tithes. And he ſaid, the Caſe of a Legacy is all one. 
Crook, when one comes todiſcharge a thing by due matter of Law, 
and proves it by one Witneſs ;, if it benot allowed, -no Prohibt- 
tion ſhall be granted there. Richardſon, Our Caſe is/proof of Plc- 


ne Adminiſtravit pleaded;which goes in diſcharge, andproves that 
- by one Witneſs, and not aHowed, a Prohibitionſhalbbe granted. 


Hutron ſaid, That properly-tor a Legacy the Suit isin the Eccleſi- 
aſtical Court : although they may {ue in the Chancery for it, yet 
the'proper Court is the Eccleſiaſtical Court, And they faid, that 
they vſed to allow one Witneſs with other good Circumſtantial 
proofs, if they be not'in ſome Criminal cauſes, whereof neceſlity 
there muſt he two- Witneſſes. In-one Hawkin's Caſe, Farmer of 
an Appropriation , Libels for Tithes of Lambs for ſeven years: 
And there payment was proved by one Witneſs, anda Prohibition 
was granted for Non-allowance. Telverron, There may be a dif- 
ference where the Suitis meerly Eccleſiaſtical for a Sum of Money, 
as fora Legacy, there the payment of the Legacy is of the nature 
of the thing, and the Eccleſiaſtical Court ſhall have Juriſdiction 
of the proof and matter. But if one gives a Legacy of twenty 
Oxen, and the other pleads payment of as much money in fati(- 
faction, there they cannot proceed , but at Common Law , for 
that the Legacy is altered; Andif a proof of one Witneſs is not 
accepted, a Prohibition ſhall be granted ,-for nowit is a Legal 
Trial, 35 #,6. If the Principal be proper ſor their Court, the 
Acceſſory is of the fame nature, - Alſo the Suit is commenced for 
a 
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a Legacy, and theother pleads Pleze Aaminiſtr, there they pro- 
ceed upon the Common Law : For they ſomtimes take that for 
Aſſets, which our Law does not take. It was adjudged in the 

{ « ) Paſch. 4. Kings-Bench, T hat where a proof by one Witneſs of a Releaſe of 

Car. C.B. #4» a Legacy isdifallowed, a Prohibition ſhall be granted. Crook, In 

ner againſt P2r-.this Caſe a proof of ſetting out of Tithes by one Witneſs difal- 

ret. Hetley's lowed, a Prohibition ſhall be granted («). 

Rep. (12.) One was obliged in the Eccleſiaſtical Court not to accom- 
pany with ſuch a Woman, unleſs ro Church or to Market overt, 
And afterwards he was ſummoned to the Eccleſiaſtical Court, to 
ſay whether he had broken his Obligation or not * And Aylife mo- 
ved for a Prohibition, which was granted ; for that, that the For- 
feiture isa Temporal thing ; And it does not become them in the 
Eceleſiaſtical Court, to draw a man in Examination for breaking 

-of Obligations, or for Offences ayainſt Statutes (x). 

C. Adminiſtrator durante minor: etate of his Brothers Son ; the 
Son died, and made the Wife of H. his Executrix, who calledC 
to account in the Eccleſiaſtical Court for the Goods. And he pleads 
an agreement between him and #7. and that he gave 80. in ſatis 
Ction-of all Accounts: But they did not accept the Plea z for that 
a Prohibition was prayed to be granted. Richardſon, If the par- 
ty received the money in ſatisfaction , then there ſhall not bea 
Prohibition granted; but if there were only an agreement without 
payment of money, then otherwiſe. Crook, It is Spiritual mat- 
ter, andthey have Juriſdiction, to determineof all things concer- 
(y) Creedlands ning that. But the Agreement prevents, that it cannot come into 
Caſe, Hetley's the Eccleſiaſtical Court (y). 

Rep. G. Libels againſt B. before the High Commiſſioners for an Aſ- 
ſault made upon him, being a Spiritual perſon. And Arrbowe pray- 
ed a Prohibition ; for'that although their Commiſſion by expreſs 
words gives them power in thatcaſe, yet that Commiſſion is 
granted upon the Srature of 1 Eliz, Anditis not within the Sta- 
re: and although it be within the Commiſhon, yet they have 
not Juriſdiction, The words of the Statute are That ſuch Turiſds- 
Hons and Priviledges, &e. as by any EccleſiaStical power have herets- 

fore been, or lawfully may be exerciſed for the Viſitation of Eccleſiaſti- 
cal State and Perſons, and for refermation of the ſame, and for all man- 
ner of Errors, Hereſies, Schiſms, Abuſes, Off ences, Contempts, and Enar- 
mities, &c. Theſe words extend only to men who ſtir up Diſlen- 
tions in the Church, as Schiſmaticks, and new-fangled Men,” 
who offend in that kind. Henden Serjcant, The Suit 1s there fos 
reformation of Manners; and before the New amendment of the 
Commiſſions , Prohibitions were granted, it they meddled with 


Adultery, or in Caſe of Defamations; but now by expzeſs words 
they 


—_— 


(x) Gammon's 
Caſe. Het lty's 
Rep. 


and their Furiſcittion, 


they have power of theſe matters. And that matter is puniſhable 
by the Commiſſioners for two Cauſes : (1) There is within the 
ACt of Parliament by the words annexed, all Juriſdittions Eccle. 
ſiaſtical, &c. (2) It gives power to the Commuſſioners to exerciſe 
that; And that is meerly Eccleſiaftical, being only pro reformatione 
morumye ec, The King by his Prerogative having Eccleſiaſtical Ju- 


rifdiftion,way grant Commiſſions to determine ſuch things, 5.Rep. . 


Eccleſiaſtical Caſes, fol. 8. And Richardſon ſaid,- The Statute de 
Articulis Cleri gave cognizance to the Ordinary for laying violent 
hands on a Clerk. Butyou afhrm, That all is givento the Com- 
mifhoners, and thereby they ſhould take all power from the Ofr- 


dinary- But by the Coortz the Commiſſioners cannot meddle for a . 


ſtroke in Church-Land, inor pro ſubrrattione Decimarum,” And yet 
they have expreſs Authority by their Commiſſion; for by that 
courſe all the Ordinaries in England ſhould be to no purpoſe. And 
ſo upon much debate a prohibition was granted (z). 

On an Arreſt on Chrsmſtas-day, it was ſaid by Richardfon Chief 
Juſtice, That upon Arreſting a man on Chriſtmas-day , going to 
Church, in the Church-yard, He who made the Arreſt, may be 
cenſured in the Star-Chamber for ſuch an Offence. Quod nota, It 
was alſo ſaid by Richardſon, that if a man ſubmit himſelf out of 
the Dioceſs to any Suit, he can never have a Prohibition, becauſe 
the Suit was not according to the Statute, 23 H.8, commenced 
within the proper Diaceſs, as it was adjudged. Quod Nora. (4). 

If the Eccleſiaſtical Court proceed in a matter that is meer Spi- 
ritual, apd pertinent to their Court, according to the Gil Law, 
although their proceedings are againſt the Rules of the CGmmon 
Law, yet a Prohibition does not lie. As if they refuſe a ſingle 
Witneſs to prove a Will, for the cognizance of that belongsto 
them. And Agreed alſo, Thatif a man makes a Will, but a 
points no Executor,.that that is no Will, but void : -But if the Or- 
dinary commits the Adminiſtration with that annexed, the Legas 
tary to whom any Legacy is deviſed by ſuch Will , may ſve the 
Adminiſtrator for their Legacies imthe Eccleſiaſtical Court. Note 
P.4. Fac, C.R, Peep's Caſe, a Prohibition was denied whete they in 
the Eccleſiaſtical Court refuſed a ſingle Witneſs in proof of pay- 
ment of a Legacy (). After Prohibition, if the Temporal Judge 
ſhall upon ſight of: the Libel conceive, that the Spiritual Court 
ought to determine the cauſe, he is to award a Conſultation. Ant 
by the Star. of 50 E. 3.c.4. the Eccleſiaſtical Judg may proceed by 
virtue of the-Conſultation once granted, notwithſtanding any o- 
the Prohibition afterwards, if the matter in the Libel-be not et 
larged or changed. . . RM | | wy 

B. Adminiſtrator of A. m—_ . his Executor-and: dies; C. is 

; ſyed 


(3) Gilts & 


gainſt Balſam. 


Hetley's Rep. 


{2) Ibid. Het 


ley's Rep. 


1 


Vid. the Stat, 
P* 24E. 1. 


(b) Chagron a+ 
gainſt Harv, 
Noy's Rep. 


I 16 ES Of Courts Keelefiaflical, 


ſued in the Eccleſiaſtical Conrt to make an Account of the goodggf 

A. the firſt Inteſtate : And C. now moves for a Prohibition,” and 

had it ; for an Executor fhat-got be compel'd to an Accounts 

(:) Sparrow a- Butan Adminiſtrator ſhall be compe[d to Account before the Ox- 

gainſt Norfolk. dinary (c). 

Noy's Rep. Reſolved by the Court, That a Prohibition ſhall not be award 

to the Admiral or Eccleſiaſtical Covurts after Sentence , alſo thats 

(4) Rollmaſts Plea was there pleaded and refuſed, which was Triable at Cow 
Caſe.Voy'sRep. mon Law (4). 

Note, A Prohibition was awarded upon the Srarwe of 23 HS, 

becauſe the party was ſucd out of the Diocels. And now aGa- 

\.  ſultation wasprayed, becauſe the Inferiour Court had remitted thay 

(2) X03 SReP- Cauſeto the Arches, and their Juriſdittion alſo; yer a Conſultate 


Ras Caleer, ON was denied (e) | 
Grendan. A Suit was in the Eccleſiaſtical Court, and Sentence paſled for 


one with Coſts, and nine months after the Coſts are Aſſeſt and 
Taxed; and then comes a Pardon of 21 Fac. which relates before 
thi2 taxing of the Coſts. But afterwards the Sentence and ther 
Pardon vas pleaded, and allowed in difcharge of the Coſts. Then 
IV. who had recovered, ſues an Appeal, and P. brought a Prohibl- 
tion, and well, and no Conſultation ſhall be awarded, becauſeby 


(f! Palmey ver. 
Warne Noy's 
REP. 


that is not good : But they ought to have had three ſeveral Prohi- 

bitions ; and therefore a Conſultation was granted. Afeh.26.6 
CG) Poſt Scad- 27 Elix. CB, If A. Libels againſt B, for three things, by one 
&ng's Caſc in Libeh, B. way bave One or Three Prohibitions. Mate , Dyer 
Key's RepÞ 171. (2), 

( 13.) By theStatute of 25 F&8. cap.19. Appealsto Rome bein 
prohibited, it is Ordained, That for default of Juſtice inany 
the Courts of the Archbiſhops of this Realms &e. it ſhall be la 
ful to Appeal to the King in Ais high Court of Chancery , and 
thereupon a Commiſſion ſhall be granted, &&c. And by a Proviſe 
towards the end of that Srature, an Appeal is | gra King 
un Chancery on Sentences in places exempt inſuch manner as was 
uſcd b*fore to the See of Rome. So that this Court grounded on 
the ſaid Commillion is proper}y as well as vulgarly called, The 


Ceart of Delegates , for that the Judges thereof are Delegated to” 


fit by virtue of the Kings faid Commiſſion under the Great Sea} 
npon an Appealto him in Charcery, and that ſpecially in Three 
Cauſes: (1) When a Sentenceis given in an Eccleſiaſtical Cauſe 
by the Axchbiſhop ar his Official. (2) When any Sentence is given 

0 


the Court, that Pardon relating before the Taxation of Coſt, had & 

diſcharged them. As 5. Rep. 51. Hell's Caſe ( f). , 
B. and two others ſue upon three feyeral Libels in the Ectleſ 

aſtical Court, and they joyn in a Probibiriov, And bythe Court | 


— 
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-which cannot be taken away by any Prince or power, and in every 
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in any Eccleſiaſtical Cauſe in places exempt. ( 3. ) When aSen- 
tence is£iven in the high Court of Admiralty in Suitsor Actions 
Civil or Maritime, according to the Civil Law. That this Court 
of Delegates may excommunicate (h), was Reſolved byall the (;\g., 1.4 
Judges i the Archbiſhop of Carrerbury's Caſe (5), They may alſo per cots. 
commit or grant Letters of Adminiſtrations (&). This Court of (z) Rol. Abr. 
Delegates is the bigheſt Court for Civil Afﬀairs that concern the = ” oa 
Church, for the Juriſdiftion whereof it was provided, 25 H.8. 31 _ 
That it ſhall be lawful for any SubjeCt of Englera, in Caſe of defeft 

of Juſtice in the Courts of the Archbiſhop of Cemerbzey, to Ap- 

peaito the King kMapely in his Court of —_ and rbat upon 

uch Appeal, a Commiſſion under the Great Seat ſhall be direted 

to certain perſons, particularly deſigned for that buſineſs; ſothat 

from the higheſt Court of the Archbiſhop of Cexrerbury, there 

lies an Appeal to this Court of Delggarer, Of this Subjett of 


peals the Lord Coke ſays, that an A is a Natural defence, _ par.4> 


— 


Caſe generally when Sentence is given , and Appeal made to the 
Superiour, the Judge that did give the Sentence.is obliged to obey 
the Appeal, and proceed no further until the Superiour hath ex- 
amined and determined the cauſe of Appeal. Nevertheleſs where 
the Clauſe ( Appellatione remote) is inthe Commiſſion, the Judge 
that gave Sentence is not bound to obey the Appeal, but may ex- 
ecute his Sentence and proceed further,until the Appeal be receiv- 
£d by the Superiour, and an Inhibition be ſent unto him: For that 
Clauſe Appelarione remora bath Three notable effects; ( 1) That the 
Juriſdiction of the Judge 4 quo is not by the Appeal ſuſpended or 
ſtoppedsfor he may proceed the ſame notwithſtanding. (2) That 
for proceeding to Execution or further proceſs, he is not puni 
ble, (3) That theſe things that axe done by the aid Judge after 
tuch Appeal cannot be ſaid void , forthey cannot bereverſed pi 
viam null:tatis, Bat if the A be juſt and lawful, the Superiour 
Judge ought to have right and equity to rereiveand admit the fame; 
and an that caſe he ought to reverſe and revoke 21l mean Atts done 
after the ſaid Appeal in prejudice of the A . Art the Par- Dyer. | 
liament held at Clarendon, Ar, 10 H.2.cap.8. the Forms of Ln Co. ubi fupr, 
in Canſes Eccleſiaſtical, are ſet down within this Realm; and none 
to be made out of this Realm, Ne qias appellat ad dominien Paper, 
Ce, 0 that the fixſt Article of the Statute of 25 H. 3. concerning 
the protubiting of Appeals to Ree is declazatory of the ancient 
Law of the Realm. And it isto be obſerved (ſays the Lord Che) 
that theficſt attempt of any Appeal tatheSer of Raweout of Emg-  ® 
land;was by Anſelme Archbiſhop of Camertury,in the Reign of W- 
ham Rf, and yer it took no effect, Touching the power and Ju- 
wool ire Dd 2 ri{dition 


Of Courts Eccleſioflical, 


Co. ibid. 


a) Dyer 23 E- 
liz. 371. 

Co. inſt, par.4- 
CG: 74 


{m) Co. Inſt, 
Pate C7 2. 


Lib. Totr.Raſt, 
fo. 16. 

Appcal ro 
Kent. 11. 

Aoru 33g. 


riſdition, of the Court of Delegares.. Vid. le Caſe Stevenſon verſip 
Wood. Trin. 10 Fac. B.R. Rot. 1491. 5 Bulſtr, Rep; pay.2. whereig 
theſe Three points are ſpecially argued, (1) Whether the Judges 
Delegates may grant Letters of Adminiſtration?(2)Whether intheix 
cans the King may be repreſented ? (3) Whether the Courtof 
Delegates may . pronounce. Sentence of Excommunication or 
not * 
(14.) Fhe High Commuſſion-Court in Cauſes Eccleſiaſtical washy 
Letters Patents, and that by force and virtue of the Srarmre of 1 
Eliz.. cap.1. the Title whereof is, . An Act reſtoring to the Crown the 
Ancient Furiſdifion Eccleſtaſtical , cc. the High Commillionery 
might, if they were competent, that 1s, -if they were Spirituaþ 
perſons » proceed to Sentence of Excommunication (1). Whit 
the power of this Court was, and whether they-might in'Cauſt 
Eccleſiaſtical proceed to Fine and Impriſonment, is at large ex 
mined by the Lord Coke in the Fourth part of his Inftiates, where 
he reports the Judgment and Reſolutions of the whole Court of 
Common-Pleas thereon, Paſch. 9 Fac. Reg. .upoii frequent Cohferen- 
ces and mature deliberation, ſet down in writing by the order ati 
command of King James, : Likewiſe whony andir-what Caſes the 
Eccleſiaſtical Court may examine one upon Oath, or not (there 
being a penal Lawin the Caſe ) and whether the ſaying, 'Qud Br 
remne tenctur ſeipſmn prodere, be applicable thereunto. -Yid. Trin, 
13 7ac, B. R. Burroughs, Cox, Cc. againſt the High Commiſſioners, | 
Bulſtr. par 3: | _ 
( 15.) TheStatutes of 24 H.8, and 25 H.8, do Ordain, That, 
upon certain Appeals the Sentence given ſhall be definite, as to © 
any further Appeal; notwithſtanding which,the King as Supream” 
Gorvernour, may after ſuch definitiveSentence grant a Commiſſion: 
of Review or Ad Revidendum, &c. (m) Sir Ed.Coke gives two Ret 
ſans thereof ,. ( 1.) Becauſes it is-not reſtrained by the Statute. 
(2) \For thatafter a definitive Sentence,the Pope-asSupream Head 
by the Canon Law uſed to grant a Commiſſion Ad Revidendiun, 
and what Authority the Pope here exerciſed, claiming as$ 
Head,. doth of right belong tothe Crown, andby the Statxre: of 
26 H.8,cap;1. and 1 Eliz. cap.1,: isannexed to the ſame. - Which 
accordingly was Reſolved: 7rin.39 Eliz.B.R. Hollingworth's Caſe; 
Inwhich-Caſe Preſidents to this purpoſe were cited in Afichelot's 
Caſe, 29 Eli, in Goodmar's Caſe, and-in Hwct's Caſe, 29 Ek, - 
Alſo vid; Star. 8 Eliz.. cap. 5, Inthe Caſe between Halkwell and. 
Jervoice,. where a Parſon ſued before the Ordinary for Tithes,. 
and thence, he appeals. tor the Audience , where the Sentent& is af-: 
firmed.; then the party appeals to the Delegates , ant there botk!, 
Sentences are Repealed:: It was agreed, that infuch-Caſe'a kn. 
miſſion, 
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inifſion Ad Revidendum the Sentences 'may ilſiſe forth; but then 
fuch a Reviewing ſhall be final without further Appeal: Butif-the 
Commiſſioners do not proceed to an Examination according to 
the Common Law, they ſoall be reſtrained by a Prohibition {7:4 (4) Morr's Reps 
(#6,) The Courtof Peculiers.is that which dealethitcertain Fa- 
riſhes, lying in ſeveral Diocefſes, whick Pariſhes are exemptfrenm- 
the Juriſdiftion of the Biſhops of thoſe Dioceſſes ati& are peculiarly 
belonging to the Archbiſhop of Canterbury : whithin whoſe Pro- 
vince there are fifty ſeven ſuch Peculiars  ' for there are certain Pe- 
culjar Juriſdictions belonging to ſome certain Pariſhes; the Inha- 
bitants whereof are exempt ſomtimes from the Archdeatons,/and 
ſometimes from the Biſhops Juriſdiction. * * {Pa LF 
': (47.) If aSgitibe'in the Eccleſiaſtical Court for a'Modiis Deci-: 
mandi, if the Defendant plead payment; it ſhall be tryed there,and 
no Prohibition may be granted, for: that the Original Suit 'was Sg 
there well commenced (o), So if payment be pteaded/ifi a Suit de- G) Mith., 14+ 
pending/in the Eccleſiaſtical Cour for any. ching whereer they” Jac. B.R. incer 
hate theoriginal cognizance(p):*Burif'a man Taefor Tirhesm the 7//7* ret 
Eccleſiaſtical Court againſt: 8. .and make Title 20" them bye ,,, T0 Oe 
Leaſe made to hit by the!Parſon'; and F.5S; there affo makes/Title Rep. Caſe 314-- 
to them by another Leaſemade to him by the ſame Parſon To that (#7 Rol. Abr.. 
the Queſtion there is, which of the ſaid Leaſes ſhall bepreferred; "© Problbiti: 
In this Caſe a Prohibition ſhall be granted',' for they ſtiall nottry' 00, Paſs 394+ 
which of the ſaid Leaſes ſhall bepreferr dalthoughrtheytavecog= 
nizance of the Original 3 | for: theieafes)are/ Temporal (g). If-a Ca) Mt. Jon 
man having a Parſonage Impropriate make a Leaſe Or years of part BR. #rots and- 
of the Tithes by Deed,and the Deed be denied in-the Eccleſiaſtical” Clifton. per Cur. 
Court, andiflue taken thereon, a Prohibition ſhall be granted (7). Rol. thid.- 
If aParſoh compound with his Pariſhioner for his!Tithes,- and by: (PR& Rc 
his Deed grants them to hinr-for a certain Sum ſor-on6 year aceor-tiviz. 
ding to.Agreement, and after he ſae the'Pariſhioner in the Eccleſi-: It 
altical Court for Tithes in kind: io Prohibition to be granted on 
thatdiſcharge by Decd ; for they may welltry that,having cogni- 
Zance of the Principal (5). - If a-Parfon Leaſe all the Tithes of his 
Benefice to the Pariſhioner,, and after ſue him in the.Eccleſiaſticak (5) 8 E. .» 
Court for his Tithes/ in his hands; no Prohibition tobe granted, per Chobe. . : 
for the Leaſe is a good diſcharge there (r) .- - Likewiſe, if the Pa- (1) Ibid. 
riſhioner grant Land to the 'Parſon for and in lieu of his own: (*) P12: Tac. 
Tithes, andafter the Parſon ſue him-in the Eccleſiaſtical Court for es Os Ul 
the Tithes ; no Prohibition to be granted, for that matterwill be Trin. 12 48" 
a good diſcharge there (#). If a Parſon ſue for Tithes in the Ec-' R. inter. 3-1 
Cleſiaſbical Court, and the .Defendant there plead an Arbitrement! 29d & Hajete 
ip Bar, they ſhall trythat there 3 and no-Prokibition to be granted: $9248-. and. 
upon thaty&c. for by intendment it is a poot diſcharge theze(x). grams. 
Like- 


= 


Of Courts Eceleſraflical; x 
Likewiſe,if a Parſon ſue for Tithes in the Eccleſiaſtical Court, and 
the Defendant there plead aLeaſe of them by Deed by the Parſgg 
to himrendring Rent ; to which the Plaintiff ſays, the Rent way 
reſerved ypon candition of Non-payment to be void, and averry 
that it was not paid at a certain day, and the other pleads payment 
at theday : This ſhall be tryed there, and no Probibirion granced 

(y) Tri.16.Jac, (y). If a Parſon Leaſe by Deed the Tithes of the Pariſb,and after 

B.R.interGrif- {ues for the Tithes in the Eccleſiaſtical Conrt, and there the Leaſe 

fin and Bulſuſt. is pleaded, where the Queſtion between them is , Whether ithe 

__ Rol.1d. the T ithes of the whole Pariſh, or only of ſome particular thingy 

a yet no Prokibition lies, for they have Cognizance of the Original; 
but if they judge contrary tothe Common Law, a Prohibition hes 

(x) Mich, 13 atterSeutence (z.). If a man ſue for a Legacy inthe Eccleſiaſtical 

.B.R. inter Court, andthe Defendant pleada Releaſe in Bar, and the Plains 

Dr. Poclington tiff denies it that ſhall be tryed there, far that it ariſes fromthe 

bs Sr, Swine Original cauſe whereof they have the Juriſdiftian{«). If an A& 

4) Mic.i5.Ja. Pinttrater foe for a Legacy duc to the Deceafed in the Eccleſials- 

bA. inrer pe cal Courts andthe Defendant plead the releaſe of the Deceaſedia 

<>&r8e7veble | Bar, and the plaipriif avokt it, for thar the Deceaſed was an lde- 
han Albers ot ; That /deccy [}all be tryed there, and no Prahibition granted, 

Hob.R dy 24 for that they have Juriſdiction of the Original wanter (&), Ifa © 

Anarynu, * Parion fuein the Eccleſiaſtical Court, and the Defendant ther 7 

(b) Di&. Baſe plead,that the Plaintiff was. preſented upon a Symoniacal Contratt 

Percher & 1he:- againſt the Srar;of 31E4. TL bat thall be there, for that they | 

ble. Probiditi- yave Juriſdiction of the Original thing (c). But the Ecclehaſtical 

againſt the o- Curt cant take no cognizance of a Cultome whereby the Inhe» 7 

pmion of 1#2y- FItance —En_y Charged, although the thing Cuſtomable be 

burton. COg e by them ; and therefore if the Church-wardens of the © 

TOs, Pariſh of .S. Libel in the Eccleſiaſtical Court againſt 7.S Farmer of 

Cafe ©" the Farmof D.foraContribution tothe Reparation of the Churchy 
and alledge, that part of the Farm lies in the Pariſh of S. and part 
thereof in the Pariſh of W. and alledge a Cuſtome, that the Far- 
mers of the ſaid Farm have uſed time out of mind to contribute to 
the Reparation of the Church of S. throughout the whole Farm: 
if the: Defeudant faith, that part of the Land of the ſaid Farm 
eth within the Pariſh of W. and that it had uſed timeout of mind, 
&c, for that part to contribute to the Church of W. and not tos. 
and ſodeny the ſaid Preſcription : This faall not be tried in the 

&) Tr. 16. Ja. Eccleſiaſtical Court, but at the Common Law, and for that a Pro-” 

_ —_—_— hibition lies; for they ſhall not trie a Cuſtome in the Eccleſiaſtical 

—_ 4 of Court» by which thelpheritance is to be perpetually charged{). 

Srevenige and If <4: the Parſon of D. ſue for Tithes'in the Eccleliaſtical Court 

Green Relol- ,aFainſt B. who plicads a Leaſe:for years made to.hum by the Parſonz 

ved. To which 4. the Parſon Rephes;T hat he was — 

ene 
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ent $0days and morein ſich a year, &c. from his Benefice, by 
which the Leaſe became void : No Prohibition lies upon that Plea, 
for that it is grounded on the Starure of 13 Eliz., and although it 
was objected , That the Judges Eccleſiaſtical ſhall not have the 
Expoſition of a Srarwez yet for that they have Juriſdiction of the (,y wy, ,, 
—_— canſe, they ſhall have power to try that which inci- Car. B.R. inter 
dently doth arife from thence; and the Prohibitionwas denied Sr. The. Lucy 
e). and Dr. Lucy 


(18.) A Probibition was prayed upon the Statute of 23 #.8, 5 for. __ i 
for ſuing for a Legacy of Ten pounds in the Prerogative Conrt , a. ha oth 
whereas the party did dwel in another Dioceſs ; bur becauſe the Mich. 4 Car: 
Will was proved in that Court, and there Sentence was given. for C-B.Snithand. 
the Legacy ,' and an Appeal upon the Sentence to the Delegates, —_— _ 
where 'it was affirmed, andendeavour was to ſtay the Suit by the ©. _——_— 
Stature;the party having ſo long allowed of the Juriſdiction of the | 
Court ; Aajudged, the party came too late now to have a Prohibt- 

LION, 

(19. )In Norwoed's Caſe itwas held, That wherea man 1sfued Tin. 41 Eliz.. 
in the Ecclefiaſtical Court for landerous words, a General Pardon B.R.Norwood's 
doth not aid the party, for ſtaying the Suit there, which is for or Caſe. 
ad inftantian parts, But Contrary , where the party is Sued there 079+ Par. 1» 
ex officio Judicis, | - 

( 20.) In order to a Prohibition it was ſurmiſed That the De- 
fendant was a Clerk, and aſſaulted his Servant, and he coming to: 
keep the peace and toaid his Servant laid his hands peacably upon BJ 41 Eliz; 
the Defendant z for whic h he ſued him in the Eccletiaſtical Court, 8; Xl and 
where he pleaded this matter , and they would notallow of his _—_ - 
pea ;, It was ſaid by the Tuſtices, That this Caſe was ont of the vid. More, Cafe. 
Sratnre of Articuls Cleri & Circumſpette 4gatis ;, for here the party 1227: 
had ( Quereby what Law; for thisis not in the Cafe of Se De- 
ferdendo > good cauſe to beat the Clerk, and a Prohibition was 
granted. 

(21, Bythe 7aſtices, if Iſſue he joyned , whether a Church be 
void by fon, vation, or Reſignation, it ſhall be tried by the Paſch. 6 Eliz.. 
Countrey, becauſe it is a thing, mixt; for the ayoidance is Tem- 90775 Rep. 
poral, and the Deprivation is Spir.tuat: But habilitie , Baſtardy , 
ne unque accouple en Loyal Matrimony ſhall betried by Certificate 
of the Biſhop; but Baſterdy pleaded in a ſtranger tothe writ ſhall 
be tried by the Countrey. 
 (22.) ASentence was given definitive in the Eccleſiaſtical Court 
m a Suit there for Tithes , pro triphics walore, 2 Prohibition wag Girry!'s Caſes 
prayed; a ſpecial Prohibition was awarded, That they ſhould not 4477's Rep. 

oceed to the Execution of the Sentence, as to thetreblevalue ,, 

cauſe that Court is not to give the treble valuc but the double va- 
he only, (23.) In. 


—— —— 
en III 
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= (23.) Ina Cafe between a Parſon and Church-wardens againſt 


Reynold's Caſe. 
Mert's Rep. 


Atore. Caſc 
$235 


Pafch. 12 Jac. 
B.R. Parker a- 
gainſt Kemp. 
£vlſtr. par.2. 


Mich. 1 Car. B. 
K. E»/ty. par. 3+ 


one Reynolds, it was ſuggeſted, That- all thoſe who had the Houſ 

wherein the ſaid Reynolds did dwell , had uſed to find meat-and 

drink for. the Farſon and them, going in Proceſlion in Rogation, 

week, at his houſe; andbecauſe he did not find them meatagg 

drink, they ſued him in the Eccleſiaſtical Courtzanda Prohibitiog 

_ awarded, becauſe the. Cultome was a Cuſtome.again{t thi 
aw. 

C24.) In Babinton's Caſe it was Reſolved,. That if one be ſued 
in the Eccleſiaſtical Court ex efficzo , or by Libel, and he demand 
the Copy of the Libel which is denied ; That a Prohibition lieth 
in ſuch caſe. Vid. Stat. 2 H.4 | | 
'  (25.)In a Prohibition upon a Libel in the Eccleſiaſtical Court 
where the Suit was for Tithe-Apples, in diſcharge of which he 
there pleaded an Award, which was, That he was to pay ſo much 
for the Tithe ; pleads there the Arbitrement, the which plea they 
refuſed, ſuppoſing this to be void : upon this a Prohibztzon prayed, 
Coke, We will not grant a Prohzbiticn in this caſe : So in a Suit there 
for a Legacy, if paymcnt of the {ame be there pleaded, which 
not ſufficient, the payment is tryable there by 1 R.3. f.4. Whenth 
Original begins in the Eccleſiaſtical Court , although that after 
wards a matter happens in Iſſue, which is tryable at the Commag 
Law, yet this ſhall be trycd there by the Eccleſiaſtical Law : Asif 
onedo ſue there for a Horſe to him deviſed , the Defendant thet 
pleads , that the Diviſor did give this Horſe unto him in his lik 
time 3 This is tryable by our Law, yet this ſhall be tryed there by 
their Law. - In the ſame manner it is, where the Original doth be 
gin here, the ſame ſhall be tryed here by our Law, as in a Quare In 
pedit, able, or not able; if it were otherwiſe, they ſhould theretry 
nothing, This is belonging to them; But if they will there dray 
the matter ad aliud examen, 2s upon proof of a Deed, they Jui 
otherwiſe than wedo: As in caſe of a Leaſe for years to be made 
they hold the ſame to be Traditione, or void ; And ſoa Grant of 
Goods to be delwwered, or not good. If they will judge in Common 
Law-matters, otherwiſe than we do, thcre in ſuch caſe a Prohibition 
lies: That which.we call Ofders, they amongſt them do call Alts 
The Court all clear of Opinion,That this plea of the Award there 
pleaded, and by them retuſed,no ground for a Probibition: and © 
by the Rule of the Court a Prohibition was denied. And in Dike's 
Caſe againſt Brewn a Prohibition was denied , and a Conſulrarzw 
granted, becauſe the Eccleſiaſtical Court ( as was then admitted 
baving cognizance of the Principal, hath.cauſe alſo there to.dtr 
termine of the Acceſſory, 9:1 


26.) 


—— 


þ 4 "Y 
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(26.):If-a Parfoni{ue upon the'Srar. of! 2 E4;6. inthe Eccleſi> 
aſtical Courtfor the doubte value for not ſetting-forth-the Tithes, 
and the Defendant ſurmize, That he did fet them forth, and that | 
they would notthere allow or admit the proof thereof:by one (#7, wil, 6 car. 
Witneſs; no. Frobitnern Lies for that, becauſe they have cogni- B.R. inter 2ole 
zance of the macter'(F).:1n this caſe the Prohibition 1 pray png Frank Pote- 
Goran, i no 6 7 ( win? p oe br yrs! ] oi] Ol - Rab. 
af; 27.) If the Bonds of a'Villageina Pariſh come in queſtion (in Sm 
the Eccleſiaſtical Court, -in a'Suit between the Parſon Impropriate 10. 
and the Vicar of the ame Pariſh,as if the Vicar claimall the Tithes 
II D.wichin the Ptriſh, ' and the Parſonall the - 
Tithesin the 


 p—_——— 


—_ i a at All _ EC ES” hn ads. Dd 


pretends; ifithe-ocher (ipyeſt; That A. is aParochif Church of 14 chanto- 
it ſelf: a Prohibitson lies as to a Tryal, whether it be a Parochial Mt joe 
Church of it [elf 6r-not, for that they ſhall not try the Bounds of cur. fener's 
the Pariſh; but notas toa Tryal concerning the Inftitution , for Caſe: Roil.Ab. 
that belongs to-the Eccleſiaſtical Court to-examine whether it be P: 314 _ 
well done, orhot (5). 'Bot Howfhronfaid, they cammor well try the £22 ca© Fab 
Inſtitation without trying the Bonnds'of 'the Pariſh*Ck ).  IF'a 12s, : 
Teſtament be made of Lands'anl'Goods, and there be a Suit in ( & } Roll. «b; 
the Eccleſiaſtical Court for theGoods, and the queſtion be, whe- ſupr. 
ther the Teſtator did revoke his Willin his lifetime,or not, a Pro- 
hibizion lies asto the Land, and'not-astothe Goods (/). Soif a (/ Mich. r2, 
man ſues for the Probutofa Teſtamentin the EcctefaſticalCourt, 2, Þ- inter 
andin the Teſtament there be Lands deviſed, andother perſonal get if 
Goods, @Probibuiok liesas tothe Land;'but notastothe relt{m). Jac. BR. 2a 
__ an \Allegation in fuch caſe, That the Deviſor revoked his ©roft's Caſe. 
q * before his death, 'a Probibirion was granted as to the Land ©) Mich te 
why: 13 | no 5 4 +1 4. Jas 
(29.3 If a nan be fiedomfhigDioteſs, land chere Anſwers 252i and 
without taking Exception thereunto, and afterwards'Sentence be »inchromb.' 
given againſt him, he ſhall not after have a Prohibirion, for that he 


Ee did 


D —_—_— 
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did not take Exception tothe Juriſdiction before;: but affirmed the 


e) Paſch. 15. Juriſdiftion 3 In this caſe Prohibition hath been denied(s), If it 
= B.R. inccr appears in the Libel , that the Court hath not Juriſdiction of the 
Pudſey and Ri- coſe, a Prohibition lies after Sentence ; but otherwiſe it is, if it 


chardſon. per 
Cur. 


(p) Nic. 8 Ja. 
B. F.0 


doth not ſo appear in the Libel, but by averment(p). Generally, 
if a Svit be inthe Eccleſiaſtical Conrt,andSentence there given for 
the Plaintiff,and thereupon the Defendant Appeals,and after pray 


+ a Prohibition , no Prohibition isto be granted, although if he had 


(q) Hill. 9 Car. 
B.R.Frizewel'”s 


Caſe, 


{r ) Mich. 21 
JacB. REG 


Caſc Reſolve 


(5) Mich. 4-Ja. 
B.R.intcr Swi 
nirton and Man 


Adjudged. 


(t) Stranhham 
and Calling- 


ton's Caſe.Cro, 


Par. L-. 


F@) Dallingbams 


add Kzfeley's 


Cake. Cro, ib, t4ti0n a warded (+)... 


' TERCE, 


come, before Sentence,it oughtto have been granted, for that it is 
inconvenient, after ſo mnch expence and no Exception taken to 
the Juriſdittion,then to grant a Prohibition (q)- Where aman by 
intendment ſhall haye remedy by Appeal; no Prohib3tcan lies. And 


therefore if a man deviſe a Legacy to; B. tobe paid him within'one 


year after his death, Provided, that if he diewithin the year, that 
then the Legacy ſhall be void, and ſhall be divided between D and 
E. and after B. dig within the year,' and his Executor ſue for the 
Legacy, and Sentence giyen for him,, far that they there held the 
Condition tobe yoig: yet.ao Probibjtien; lies, for that by intends 
ment he hath-his reriedy. by Appeal; and'inthis caſe a Prdhilatzon 
was denied/(r). If amanhath a Prohibsrion on aLibel for Tithes 
of Faggots, on a Suggeſtion, that the Faggots were made of. great 
Trees above twenty years growth,.and in the Suggeſtion the quan- 
tity of Faggots:be-miltaken;_yet ifit appears that he made/his 
Snggeſt ion according, to the-Copy: gf the: Libel given him by his 
Proctor; no Conſulrarzen ſhall-be brought, for by the Statute of 
2 H.+5.he ought to havea true-Cppy of the Libel (OH. | 1? 

(30.) The Caſe was, where 4. ſued B. for. Tithes withia the 
Pariſh of C. —— B. ſaid;they were within the Pariſh of -D. and the 
Parſon of D, came pro:intereſſe ſao, and they.proceedthere to Sen- 
Queſtion, if in ſuch-a1\Pariſh or ſuch a-Pariſh;. ſhall be 
tryed by the Law of the;Land or-of. the: Church &/- Wray faid, It 
was Triable by-the Common Law: Fepner ſaid 4 the Pope hath 
not diſtinguiſhed of Pariſhes, þut Ordained, that Tithes ſhall be 
paid within the Pariſh (#). | 

(3.3.) R. Parſen of S.ſuedC. inthe Spiritual Court for Tithes of 
certain Lands inthe Pariſhof $-+—'D;Plaintaff in the Prokwbition, 


came pro 4nrerefſe ſuo, and ſaid there was a, /Cuſtome within the Pa- 


riſh of $. that the: Parſon of H. ſhall havs!Tithes' x3 Cheeſes of 
the Lands in. and in-recompence thereof the Parſon of:S, had 
13 Cheeſes for the Tithes of. H.. It was fajd, the Right of Tithes 


were inqueſtion, and not the Bounds of the Pariſh, and therefore 


i1 BF a *0 


no Prohyb4440n; and of that opiaipnywas the-Courtz and a. Cenſul- 


i " 


(32.) If 


LIMI 


. ond their. Furiſctflion; 


- (32.) If an Adminiftrator be granted to 4. where itought 
not to be granted to him,and after the Adminiſtration be Repealed 
and granted to B.for he that is the next of Kin z In this caſe B. may 
ſue A. in the Eccleſiaſtical Court to Account for the profits of the 
Goods and Chatrels of the Deceaſed during his time, and no Pro- 
hkibition to be granted, for he cannot have an Action &f; Treſpaſs a- 


| C h: y for | | Hill.rg Ja. 
gaiuſt , por hath he anyremedy for them at the CommonLaw 7 ow b- 's Ja. 


and Andrew's 


(x). ; 

(33.) A Parſon may ſue inthe Eccleſiaſtical Court for a Modus $47, adjudg- 
Decimandi, and no Prohibition ſhall be granted, for-it is in the na- ed. 
tureof Tithes (y). But a Preſcreption cannotbetriedin theFcelg- (3) Co. 11.Dr- 
ſaſtical Court, for thatought to be tried by a2Jury, which cannot SC 15» E 
bethere(z). Yet if a Parſon Preſcribe to have/-Tithavof things a rag (97 
not Tithable, as of Rents of Houſes, he may ſue for that in the 23. au.16. 
Eccleſiaſtical Court, and no Prohibs#50x liesz-yet no Tithes de jure 
ought to be paid of them ()). So he may ſue in the Eccleſiaſtical (-) Co. #65 9p 
Court for;the Tithey of great Trees, which beglaims by;Preſarip-  - | 
Ly mow Prohybician lies, yet de jure they are not Tithable.Que- + | 
19 H.6-46 1 to 1907 VA 95 i350 GH) cit nk 1 
(34+) If there be a Cuſtomerhat after the Graſs is cut and ſet 
into Graſs-Cocks,. the Tenth: Cock-bealligned to the Parſon, and 
that by the Cuſtome it ſhall be lawful for him to make the ſame 
into hay upon the Land, and the Owner of the-Land diſturb hjm 
from making the ſame ,, hemgy ſue for that in, the Eccleſiaſtical 
Caurt.z andng Probjbicion! ſhall be granted , for that is incident to 
the Cuſtome to come there to make'the- ſame into Hay (b). Alfo þ) Mich: 4 
the proper placeto fue fora Legacy,isthe Eccleſiaſtical Court, for Yac. B. zeynold 
that it isnot any Debt, but only due by the Will. If 4. do owe and Newbery. 
toB. five. Marks, ;and he deviſe by his Will, that: whereas he doth Nob Abr. pag. 
owe-five Marks to B.. his-Executor ſhallmake-it 104. The Suit 294 
for that 194, may be in the EccleſiaſticatCourt, for that is not any 
Addition tothe five Marks, Þut'a new Surn given in fatisfattionof 
the five Marks, and fo nopart of the 10 1. any Debt, but only ; 
a Legacy (c). Alſo if aman deviſe a Rent'out of his Stock and E/ Mich. 22. 
Houle which he hath foryears,the deviſce may ſue for that Rent in _— _ = 
the Eccleſiaſtical-Coprt,, for that it, iſſues otof a Chattelzand no Prohibition 
reinedy” for ;it at. the Common Law (4). - If a man-poſleſſed of a denied. . 
Leaſe for years, Deviſe that his Executor ſhall out of .the Profits (4) Hill. 7 Jac. 
thereof pay 20 {, tocachof par 5 rar; at their full Age, the pry 


Executor maybe ſued inthe; Eccleſiaſtical Court to put in Sureties ;, prohiczc. 


tO-paythelAgaciess andno Prohibition ſhall be granted, for that on denicd. 
ist 


Cn herd ynqenaaings, Dorn 
. (359-1 there bea [Queſtion between twp. perſons touching ſe- P-Prove's 
veral Grants , which of them ſhall be Repiller of Bier? ”” 


Ee 2 | Court , 


x46 
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Court ; that ſhall notbe tried in the Biſhop's Court, but at Com. 
* mon Law, for although the Subjettum cirea quod be Spiritual, yer 
Shorpan Jac. the Office it ſelf is Temporal(f). Alſo if a man ſet forth his 
w odd ph wo Tithes by ſeverance of Nine parts from the”Tenth, and after car- 
and Mingry's Ty away the Tenth part ; 'the Parſon cannot fue for thatin the Eg. 
Caſe. cheſiaſtical Conrt , for that bythe ſeverance of the Nine parts it 


(4 ) Dubitatir did becoms a Chattel, ſor which he might have his Aſtion of TreC. 
ago r on 's ). 


= (36.) It is Reported, That if a Suit be in the Eccleſiaſtical.Court 
a we againſt oWymen for exerciſing the Trade of a Afidwife without 
Licence of the Ordinary contrary to the Canons, a Prohibition lies, 
(b) Tr. 9 Car. fox that is not any'Spiritual Function wherof they have coghi- 
BR. Berween , nce; Afidin this cafe Prohibition was granted to the Court of 
eee het, Audience (#). 
-( 37.)-The Ecclefiaftical Court may not try the Bounds of a Pa- 
riſh, andtherefore if Suit be-there on that matter, a Prohibition 
(#) Mic.14 Ja. lies{s). S6 if the Queſtion therebe , whether ſuch aChnrch be a 
__ - = ag Parochial” Churchy or hut a'Chappel of Eaſt:, a Prohibition alſo 
( )Tr.3 Jac, 13k). In the Caſe between Eke Vicar of Alderſw# in the 
B. theChourch- County of Wits and Cole, Prohibicion was graiited, and there 
wardens's Caſe npon Ifſne joyned, whether ſeveral Pariſhes, andtryed by Verdict 
of St. Sampſons to be one Pariſh. | 
a ( 38.)Where a man ſued for a Legacy in the Eceleſſaſtical Court 
againſt an Executor, and'he there pleaded , that he had not Aſſers 
ove only fo pay et Debts and the ſaid Conrtdifallow'd of that 
(2) Pale: 15-J4+ plea,a Prohibition was granted (1). ig 1.5; 
Singleton "1 (39.) If aman ſues in the EccleſiaſticatCourt to have an Ae- 
wade. count for the profits of a- Benefice, a Prohibition hes, for that it 
(») Hill. 3Jacs belongsto che Common/Law(#). But if: the Suit be forthe profits 
B, Adjudped. taken during the time of Sequeſtration, noProhibition les (n). 
(a) Ti (40) InWerrs and 's Caſe , where the Pluintiff ſhed for 
Tithes in the Eecleſraſtial Court by virtue of a Leaſe niade by the 
Vicar of T.for three years: the Defendant prayed to be diſcharged 
of Tithes by a former Leaſe > The Phaintiff in the Eccleſiaſtical 
Court,prayed a Prohibition to ſtay his. ownSmt there;lIt was granted 
by the Courtybeeaufe they are not t&/meddle with the wy of Lea 
\., ſs, of real Contratlls there, althouphthey heve Jurxditions of 
the Original cauſe, v#z. the Tithes (0). & e&10 


I (41..) In Colker's Caſe, upon the endowment of a Vicarage 
an GE_ it was ordained by the Biſhop, That the Vicar 
ſhould pay yearly 20l:to the Precentoy in the Cathedral-Church of 
6) Tr: 44 Bi, 5- to the uſeof the Yicars Cherals of the faid Church + Itwas held 
BR. colier's. by the Court, that thisis a Penſion, for which Sbit ſball-be inthe 
Eaſe, Cro.p.z, Ecelefraſtical Court (p), '* 27 3 2 239d . 
(42.) In 


oy 
a 
- 


and their Juriſd blow. 
(42.) Intl e Cafe between Draiton and Corterel againſt Smith for Mieh. 11 on 

a Prohibition, it was ſaid by Coke Chief Juſtice, That if the Parſon B-R+ Bulltr. 

ſues in the Eccleſiaſtical Court for Tithes, and the other pleads a PY* ©* 

Medus to the Vicar,this Modus now can never come in queltion by . 

this Suit between the Parſon and him, for Tithes due unto the Par- 

ſon, but thisis to be queſtioned and determined there ia the Eccle- 

fialtical Court to-whom the TFithes do belong, whether to the Par- 

ſon or to the Vicar ? And this hath been divers times Adjudged in 

this Court, and in the Court of C.B, in Buſhe's Caſe, for Parn- 

keridg-Church :. and it hath always been clearly held , That if the: 

Right of Tithes come into queſtion between the Parſon and the 

Vicar to which of them the ſame do belong}, This isa Suit proper- 

ty belonging to the Eccleſiaſtical Court to hear and determine the 

lame, and inſuch caſe they are not there to be oulted of their Ju- 

ri{diction. And this being now a Queſtian between the Parſer and 

the Yicar,to which of them Tithes did belong,for which the modus 

is alledged to be-paid ; therefore na Prohibition tobe granted in 

this caſe, though there he aod44ſuggeſtedto be paid-untathe Vis- 

car, forall Tithes.here due to the Vicar and Parſon,the Parſon fuing 

for the Tithes there, as due unto himfelf;. and not unto the Vicar. 

And ſo the Queſtion is as touching the Right of Tithes between 

the Parſon and the Vicar; which isa Suit proper for the Eccleſraſti- 

cal Goure, Andithis is to be obſerved fora ſure Rule, in ſuch a caſe 

neverto have a Probibition granted z The reaſon of thisis, becauſe 

that.the Afedis ſuggeſted to be paid, cannot come in queſtion up” 

en this Suggeſtion of this payment unto the Vicar, but only t 

Right of T ithes, to whom they belong, whether to the Parſer or 

to the Vicar; anddivers Judgments have been accordingly given 

inthe like Caſe ; Andſoby the Rule of the whole Court a Proki- 

b&roy was denied. 

43.) Whether, and how fas, and in what manner the Ecele- mich. 14: Ja.B 
ſiaſtical Court way exerciſe its Juriſdiction in cognizance of a R-Harding and' 
Modus decimand; is at large argued and debated at the Bench 2thers _ 
in Harding's Caſe againſt _— , where in a Prohibition to ©9#"8: B 
ſtay Proceedings in the Ecclefialtical Court , upon a Suitthere ** '” 
for Tithes, where G. Libelled againſt H. for a: Modus Deci- 
mands, being not paid, and there #. alledged another Modis Deci- 
mandi,zwehnich Allegation the Eccleſraltical Court refuſing to admit, 

a Prohibition was thereupon prayed in B. BR. In this caſe Doderidge 
Juſtice ſaid, That the Modus Decimand; is as well due to the Parſon,. 
as Tithe is at the Common Law ; aad.if the Parſon. de Libet in the 
Eccleſialtical Court for a Modu Decimands (as he may:do)andano- 
ther Meduristherealtedged, and: this refuſed, the Eccleſiaſtical 
Court may try and.determins this mattertouching this Aodus,and 
NOo- 
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no cauſe to grant a Prohibition for this refuſal : But if the Eccleſi- 
altical Court doth deny to admit the Allegation for the Modus up- 
on this ground only,becauſe the practice of the Eccleſiaſtical Law 
and our Law do differ in the manner of Proof; as for defaultof 
two Witneſſes, one being allowed at Common Law,but not at the 
Eccleſiaſtical Law , In this Caſe a Prohibition is grantable z but 
otherwiſe the Eccleſiaſtical Juriſdition may as well try the Modus 
Decimandi, as the Right of Tithes. But if a Parſon doth Libel 
there for Tithes in kind,and a fodxs is alledged and there pleaded, 
but refuſed to be admitted or allowed: in that Caſe a Prohibition 
is granted upon ſuch Refuſal. Haughton Juſtice , In this Caſe a 
Prohibtion ought to be granted, otherwiſe in ſuch caſes, upon 
every ſmall differencealtedged in the Aſodws , that Court may try 
and determine the validity of every Modus Decimands, which the 
Eccleſtaſtical Court cannot do by the Law : for that Court is not 
permitted by our Law to try a Modus decimands; and therefore that 
Court proceeding to try this Modxs,which is determinable byCom- 
mon Law, and not in the Eccleſiaſtical Court, a Prohibition ought 
to be granted. But Doderidge Contra , No Probibition is in this 
caſe to be granted, for the Eccleſiaſtical Court may well try and 
determine this Modus by that Law; the Libel being there origi- 
nally for the Modus : But if touching the Proof of this Modus, as 
aforeſaid, the difference of proceedings between the two Laws, 
( one Witneſs being ſufficient at the Common Law, not ſo at the 
Eccleſiaſtical) be the ground of the Refuſal of the Allegation,then 
a Prohibition is to be awarded, ſo is 1K. 3. and 10 H,7, but if the 
Eccleſiaſtical Court only proceed to try the Modus, for which the 
Libel was there, this by Proof may well be there examined. 
Croke Juſtice, at this time delivered no opinion at all inthis Caſe. 
Afterwards, this Caſe being moved again, Doderidge, If a Parſon 
do Libel inthe Eccleſiaſtical Court for a Modus, whereas intruth 
there was no Modus , but only a compoſition of late time between 
the Parſon and the Pariſhioners, to pay ſo much yearly for Tithes, 
and not otherwiſe : In this Caſe, becauſe that the Common Law 
and the Eccleſiaſtical do differ inthe point of Preſcripriong ( Ten 
years continuznce being a good Preſcription bythat Law; . but not 
ſoby ours) 1n thiscaſe a' Prohubition is grantable. \': Houghton, A 
Modus Decimand: is properly to be tryed and determined by the 
Common Law, and not inthe Eccelfiaſtical Court, for that theſe 
two Laws differ in many things, as in point of proof of a Mod, 
and in the point of Preſcription. + Croke, A Special Aedas being 
Libelledfor in the Eccleſfaſtical Gourt, is there to be tried. Dodt- 
ridge, If the Eccleſiaſtical Court doth refuſe to allow of the proof, 
allowable at the Common Law, a Prohibirion lies to ſtay proceed- 
ings 
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part of his Reports, Lxo4 Rogerus Bacon, frater ille perquam Eru- 


- Rogarion-weekp, thetime of Abſtinence: being appointed at the be- 
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ings for Tithes there : And where there is a Mears, it they refuſe | 
to pay this, the Parſon may ſue for this Modus in the Eccleſiaſtical - 
Court, and this is to be tried there; Butif in ſuch caſe where there 
isa Mods, if the Parſon will Libelto have his Tithe in:kind, and 
the other ſhews there this Modus, which they will not allow of, a 
Prohibition lies , and this ſhall be tried by the Common Law. The 
Court declares, That they would ſee the Suggeſtion, and therefore 
by the Rule of the Court they were to make their Suggeſtion, and 
to ſhew the fame tothe Court, as they would ſtand unto it, and 
in the mean time the Suit in the Eccleſiaſtical Court to be ſtay- 


(44.) Toconclude this Chapter, it may not be impertinent to Paſch. 9 Jac. C. 
enquire, when and how the Canon Law was introduced into this B. cn Ireland , 
Realm of England; In the Caſe of a Commendam- that was Ad- © ic bee 
judged in Jretand it was obſerved, That after the Biſhop of Rome ——_ __ 
had aſſumed or took. upon him to be the Spiritual Prince or Mor ,, Horſoſal ga. 
narch of all the world, he attemptedalſo to five Laws toall Na- Rob, waltz, Da- 
tions, as one real Mark or Signal of his Monarchy; but ithey Rep. 
well knowing, Qnod ubs nou of condends authoritas , +4 non eſt pa- 
rexndi neceſſitas,. did not impoſetheir Laws at firſt peremptorily on 
all Nations without diſtinction, but offered them r:-nde > precario. 

And therefore he cauſed certain Rules.in the firſt place to be col- 
lected for the Government of the Clergy only, which he _—. 
creta, and not” Leges vel Statma;, Theſe Decrees were pubbſhed- in 
An. 1155] which was during the Reign of King Stephen. - -And 
therefore what the Lord Coke obſerves in the Preface to the Eighth 


ditus, in Libro De impedimentis Sapientie, dicit , Rex quidem Ste- 
phanus;/ allatis Legibus Tralie in Angliam, Publico Eaitto, probibuit 
ne #n aliquo detinerenturymay probably be conjeCtured, ;to be meant 
and; intended of thoſe Decrees which were then newly compiled 
and publiſhed: Yet thefe Decrees being received and obſerved by 
the Clergy of the Weſtern Churches only ( for the Eaſtern Church 
never-received any of theſe Rules or Canons, Kelw. Rep. 7 H.8. 
fo. 134. the Biſhop of Rome attempted alſotodraw the Laity.by 
degrees into obedience to theſe Ordinances:andto that —_— in 
the firſt-place he propounds certain Rules. or Ordinances-for Abſt:- 
nence, or days of Faſting, to be obſerved as well-by the Layty as the 
Clergy, which were upon the firſt Inſtitution thereof called by the 
mild andgentle name of Rogartiones, as Marſihus Pat; lib. Defunſor 
Bacis, par.2. cap.2.3. hath obſerved; and = it eems,the Week 
ofi Abſtinence, a little before the Feaſt of Peytecoft, was-called the 


ginaing by that Ordinance.which was called Rogario, and not Pre- 
| | CEpru67e 
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. ceptum vel Starurim, Now when the Layty out of their Devotion 


had received and obeyed theſe Ordinances of Abſtsnence, then the 
Bilhop of Rome proceeds further ( De na preſumptione ad aliam 
tranſioit Romanus Pontifex, as Marſil. Pat. there ſays ) and made 
many Reſcripts and Orders per Nomen Decretalizm , which were 
publiſhed in the year 1230. which was inthe Fourteenth year of 
King #7. 3. or thereabout. /3d.Matth.Par Hift Mag.403. and theſe 
were made to bind all the Laity, and Sovereign Princes as well as 
their SubjeCts,in ſuch things as concerned theirCivil and Temporal 
Eſtates; Asthat no Lay-man ſhould have the Donation of anEc- 
cleſiaſtical Benefice:T hat no Lay-man ſhould marry within certain 
Degrees, out of the degrees limited by the Zevitical Law : 
That all Infents born before Marriage, ſhould be adjudged after 
Marriage Legitimate , and capable of Temporal Inheritance : 
That all Clerks ſhould be exempt from the Secular power ; and 
others of the like nature.But theſe Decrerals being publiſhed, they 
were notentirely and abſolutly received and obeyed inany part of 
Chriſtendom , butonly in the Pope's Temporal Territory,which 
by the Geroniſts is called Parreaobedzentie. But 6n the other hand, 
many of thoſe Canons were utterly rejected and difobeyed in 
France and England, and other Chriſtian Realms, which are called 
Patrie Conſuttudinarie ;, As the Canon which prohibited the Dona- 
tion of Benefices per mamon Laicam was everdifobeyed in England, 
France, the Kingdomof Naples, and divers other Countrics and 
Common-wealths , and the Canon, tomake Infants Legitinrate 
that were born before Marriage, was ſpecially rejeCted in England 
when in the Parliament held at — _ C—_— Barones «- 
14 voce reſpomderunt, Nolwnus Leges 14 MutArt, uCuſque uſt 
rate ſunt, &c. And the Canon, which Tr Clerks from wy 
cular power, was never fully obſerved in any part of Chriſtendom. 
Kelw. 7H.8. 181.6. which is oneinfallible Argument, That theſe 
Ordinances had not their force by any Authority that the Court of 
Rome had to impoſe Laws on all Nations without their conſent, but 
by the approbation of the people which recived andufed them. 
For bythe ſame reaſon whereby they mightreject one Canon;they 
might reject all the other. Y1id. Boden. l1b.1., a Rep. cap;8; where he 
faith, That the Kings of France, on the erection of all Univerſities 
there, have declared in their Charters;that they would receive the 
Profeſhon of the Civil, and Canons;to uſe them at their diſcretion, 
and not to be obliged by theſe Laws. But as to thoſe Canons which 
haye been received,acceptea, and uſed inany Chriſtian Reatm..or 
Common-wealth;they by ſuch acceptation and uſage have vbrained 
the force &f | Laws in ſuch particular RealmorState, and» are be- 
comepart of the Eccleſiaſtical Laws of that Nation; and fo thote 
which 
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which have been'embraced,allowed, and uſed in Enpland;are made 
by ſach allowance and uſage, part of the Eccleſiaſtical Laws of Eng- 
land + By which the interpretation, diſpenſation, or execution of 
theſe Canons, being become Laws of England, doth appertain ole 
tothe King of Exgland, and his Magiſtrates within his Dominions, 
and he and his Magiſtrates have the fole Jurifdittion in ſuch caſes, 
and the Biſhop of Row# hath nothing to do in the interpretation , 
diſpenſation, or execution of thoſe Laws in England, although 
they were firſt deviſed inthe Court of Roxe;, No more than the 
Chief Magiſtrate of Athens or Lacedemor might claim Juriſdition 
in the Ancient City of Rome, , for that the Laws of the X1I. Tables 
were thither carried and imported from thoſe Citics of Greece ; 
and no more than the Maſter of New-Colledge in Oxford, ſhall have 
GCbmmand or Juriſdiction in Keg Cuge of Cambridge, for that , 


the private Statutes whereby Kings e isgoverned, were, for 
the moſt part, borrowed and taken out of the Foundation-Book of 
New-Colkdge in Oxford : And by the fame Reaſon the Emperour 
may claim Juriſdiftion m maritime cauſes within theDominions of 
the King of England for that we haye now for 'a long time re- 
ceived and admitted the Imperial Lav for the determination of 
ſuch Cauſes. Vid. Caweries Caſe, Co. pay. 5. and Kehy, Rep. 184.4. 
Now when the Biſhop of Rome perceived that many of his Canons 
were received and uſed -by divets Nations of Chriſtendom, he un- 
der:colour.thereof clairhed to have Eccleſiaſtical Jariſdiftion in' 
everyRealm and State where theſe Canons-were received, and ſent. 
his Ltgates: wich ſeveral-Commilſions mto divers Kingdoms, to 
hearand determine Cauſes —— theſe Canons 7 which Ca- 
nonsalthough neither the Pope nor his Miniſters, at the firſt vent-' 
ing and uttering thereof, dared to call Laws, Ne commicterent cyi- | 
men.Leſe Majeftaris in Principes (28'Marfil: Pat DN pach pa. 
2. £4.23. obſerves ) whoalfo ſays, \Thatthefe Canons being made 
by the Pope, Nergae ſurt humane Leges,' neque divine, fed dorumenta* 
& Narrationes' ; yet when he perceived that theſe Canons 
were received,allowed,and uſed in partby ſeveral nations,he com- 
piled them into Volumes and called them Fus Canoricum, and Or- 
dained that they ſhould be read and expounded in publick Schools 
and Univerſities, as the Imperial Law was read andexpounded,and 
commanded that they ſhould be obſerved and obeyed by all Chri- 
{tians on pain of Excommunication, and often endeavoured to put 
them inexecution by Coercive power, and aſſumed to himſelf the 
power of interpreting,abrogating,and diſpenſing with thoſe Laws 
inall the Realms of Chriſtendom art his pleaſure, ſo that the Cu- 
noniſts aſcribe to him this prerogative, Papa in omnibus jure poſitive - 
& in quibuſdam ad jus divimm pertinentibus , diſpenſaye ow = 
rf 4 
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dicitur omnia Tura habere in Scrinio peftoris ſui , quantum ad inter. 
pretationem & diſpenſationem. Lib,6. de Conſt, cap. licer, About the 
time of Ar. 25 Ed.1, Simon a Monk of Walden began to read the 
Canon Law in the Univerſity of Cambridge , vid, Srow and Walfin 
ham in that year. Alſo the Manyſc. 1ib.6. Decretal, in New-Colle 
Library at Oxford hath this Inſcription in the Front, Ano Domin; 
1298, which was in the year 26 Ed, 1.19. Novemby. in Eccleſia Fra- 
trum Predicator.Oxon. fuit fatta publicatio 15b.6, Decyetal. whereby 
it appears when it was that the Canon Law was introduced into 
England. But the Juriſdiction which the Pope by colour thereof 
claimed in England was a meer Uſurpation, to which the Kings of 
England from time to time made oppoſition, even to the time of 
King H.8. And therefore the Eccleſiaſtical Law which Ordained, 
That when a mag is created a Biſnop all his inferiour Benefices ſhall 
be void, is often ſaid in the Biſhop of St.D«vid's Caſe, in 11 H, 4, 
to be the ancient Law of England, And 29 E4.3.44. 4.in the Caſe 
of the Prebend of O:xgare, it 1s faid, That though the Conſtitution 
which ouſts Pluralities began in the Court of Reme, yet a-Church 
was adjudged void in the Kings Bench for that cauſe: or reaſon :. 
whereby it appears, That after the ſaid Conſtitution was recieved 
and allowed in England, it became the Law of England: Yet all 
the Eccleſiaſtical Laws of England were not derived from the 
Court of Rome; for long before the Canon Law was authorized and 
publiſhed-in England ( which was before the! Normay Conqueſt ) 
the Ancient Kings of England,viz. Edgar, trhelſt ari, Alfre ard) 
the Confeſſor , and others, have with the. adviceof their Clergy 
within the Realm, made divers Ordinances for thegovernment of 
the Church of England; and after the Conqueſt; divers Provincial 
Synods have been held, and many Conſtitutions have been made in 
both Realms of England and Feland; All whichare part of our 
Eccleſiaſtical Laws at this day. ; Vid. Le Charter de William le Con- 
queror., Dat Ann. Dom.1066, irror. 2 R.2, among the Charters in 
Archiv, Turru Lond. pro Decano & Capitulo Lincoln, Willielmus, 
Dei gratia, Rex Anglorum, &c. Sciatis,&c, Qued Epiſcopales Leges 
que non bene, nec ſecundum Santtorum Canonnm precepta , uf, 

mea rempora in Regno Angliz fuerunt, Communi Concilio Epiſcoporum 
meorum, CF caterorum Epiſcoporum, & omnium Principum Regni mes 
emendandas judicavi, ce. See allo Girald. Cambren. lib.2. cap.34.i0 
the time of King H.2. a Synod of the Clergy of Ireland was held 
at the Caſtle, wherein it was Ordained, Quod omnia divina, juxta.. 
gd Anglicana obſervar Eccleſia,in omnibus partibus Hyberniz amode 
trattemur. Dignum enim & juſtiſſunum eſt, ut ſicut Dominum & Re- 
gemex Anglia divinitus ſertiraeſt Hybernia, ſic etzam exinde vivendi 
formam accipiant meliorem, But the diſtintion of Eccleſiaſtical or 
Spirt- 
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Spiritual Cauſes from Civil and Temporal Caules, in point of Jurif- 
diction,was not known or heard of in the Chriſtian World for the 
ſpace of 300 years after Chriſt ; For the cauſes of Teſtaments, of 
Matrimeny, of Baſtardy, and Adwltery,and the reſt, which are called 


Ecchſ Jt e6.Qr ws W mg ly @&,and Yetgrmined 
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of the Civil Magiſtrate; But after the Emperours had received the 
Chriſtian Faith, , out. of a zeal they had to honour the learned and 
godly Biſhops of that time, they ſingled out certain fpecial cauſes, 
wherein they granted Juriſfiction unta the Biſhops,vrz.in Cauſes 
of Tithes,becauſe they were paid to men'of the Church, in'Cauſes 
of Matrimony, becauſe Marriages were for the moſt part ſolemni- 
zed in the Church; in Cauſes Teftamentary, becauſe Teſtaments 
were many times made i exrrems, when Church-men: were pre- 
ſent, giving — comfort to the Teſtator, and therefore were 
thought the fitteſt perſons to'take the Probats of ſuch Teſtameats. 
Howbeit theſe Biſhops did notthen proceed: intheſe Cauſes accor- 
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to the Canons and Decreesof the Church (for the Carer Law was The caſt of Pre- 


not then known) butaccording torhe Rules of the Imperial Law, —— 


as the Civil Magitros did proceed in other Cauſes; fo that th 

Primitive Juriſdiction inall theſe Cauſes was in the Supream Civil 
iſtrate, and though it be now derived from himyer it ſtill re- 

mainetk in him as in theFauntaln, | Bo 
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CHAP. XII 


Of Churches, 'Chappels, ond Church-yards. 


1. Eccleſia , what that word imports; the ſvtral kinds thereof. 

2, Poſſeſſions of the Church ped the Statute-Laws from Alie- 
144407; the care of tho Dagup Rtinian 9 tha point, 

2, To whom tht Ar Frocholl the Chiarch and Chirck-yad 
belong, to whom tht uſe of rhe Body of (tha! Church, to whom the 

af of the Pers and: Searg," and charges off > 

4. T _ Lay touching the Reps of hes, andre 

\ di of the Seats thertin, 
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juration now abrogated and takin wy 

9. The defacing of Tombs, Sepulchres, or Monuments in Churches, 
puniſhable at the Common Law, alſo of Right ro Pewes and Seats in 
the Church. 

10, The Cognizance of Church-reparations belongs to the Eccleſiaſti- 
cal Court. 

11, A Prohibition upon a ſurmiz# of a Cuſtome or uſage for Contribs- 
tion to repair a Church, 

12, Church-wardens are a Corporation for the Benefit , not for the 
Prejudice of the Church. 

13, Inheritance cannot be char ge with a Tax for Repairs of the 
\ web , nor may a perpetual charge be impoſed upon Land for the 


14, "When the uſe of the Church-Books for Chriſtnings firſt began, 

15. Chappel; the ſeveral kinds thereof ; The Canonilts Conceits 
rouching the derivation of that word. 

16, Where two Parechial Churches are united, the charge of repara- 
tions ſhall be ſeveral as before. 

17. The Emperonr Juſtinian's Lay Proviſional, touching the Build- 
ing of new Chappels. 

18. Whether a Seat in the Church, and priority in that Seat claimed 
by EE—_ be Triable at the Common Lay by Afion upon the 
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0 Charts, Chapel: 


"3.40, Caſe in Lay touching a T ax made in a Pariſh for ho aking of 


New Bells for the Church. 


; 20, Whether a Tax for Repairs "of the Church may be made by the 


Church-wardens alone, without the Major part of the Inhabitants. 

21, Church-Seats in the generality are in the Ordinaries power to diſ- 

poſe. 

22, Devers other Caſes at the Common Law, pertinent t8 the ſubject 
of the Premiſſes. 

23, In wharreſpetts an Inhableamt in one Pariſh, having Land in a- 
nether, may of may not be T axed, as ro the Church of that Pay if 
wheye'the Land lies, 

24, The difference in Law between a Parſons grant to a man his own 
Tithes, and his grant to himthe Tithes of another man as tothe 
validity of the Grant. 

25. Di iſpeſal of Seats in the Body of a Church belongs of Cafmim right 
ro the Ordinary of the Dioceſs. 

26. If what reſpeft a man mbabitin lnebef ang ariſh, ſhall be.charged 
towards the Roper eric of the Church of anorhey , where What | 
Land, and in what reſpetts net ſo. 

27. Rates for Reparation of Churches are cognizable only in the Ec 
 Clefiaſtical Cont ,” and no Prohibition, norwitſtanding any ine- - 
- qualrry im the Rate, 


28, Repairers of a « 4 Eaſe,yiot diſcharged eherebyef* Reparari- 


13 of the Mot 

29, Land in'a in not to to rared for tht Ornaments of Church, 
'Thar Rate to be according tothe perſonal Eftate. 

30. In what caſe 4 Prohibition lies to: a: Smit for: Reparations of 
Ebnrch:; »ot ſo, a5 to CAIITS ——_y y_ Pariſhi- 
ones! for the Ornaments of tht Oburch 1 - | 

31.” The Bounds of 4 Pariſh not Triable in the Ecclſufical Ciurr 
though the different be berween two S, _ porſons," * 

32. Prohibition, where a Vicar ſued t be Parſon Impropriate for 
Danmages;for cutting down the Trees growing in the Charch-yard. 


33. Preſcription of teach a Chappel of _ diſcharge from 7e- 


he hes eg "a Church,refty of providing 

34. The charge of: repairing a s to Land, | 

Ornaments of rhe Yak torheperſonal Eſtate; ndlowrebi 

ioned berween Landlord and Tenant. 

35. Aftion of Treſpaſs lies for the Heir of ſuch,” whoſe Coat- 

. &r Monument in Chnrch or Chuych-yard;is by any defaced or = | 
kiſped, be it by the Parſon, the 'Ordmary, or by any athir. 

36, Acaſe in Lay _ A Gifubance of fous watiaidet 
in 4 Chancel of A Church. 


27. Op 
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37, Cintain Caſes in Law toucbing ſtriking in «Chuoch and Church- 


yard, ard drawing a weapen in the ſane, 


- 38. T he difference taken beryeeen 2aving 4 Seat in the Jſle of a Church, 


and a Seat tn the Body of the Church, 

39. Aprohubition denied on a Preſcription of not Repairing a My- 
ther-Church , inregard ſuch Preſcription is meerly Spiritual. 

40. The Eccleſtaſtical Cort not to «ntermedale with the Precintts of 
Pariſh-Churches, 

41, Towards Church-Repar ation , all Lands within the Pariſh, a 
well of Foreieners as Parifionrs , are ratably liable, 

42. Controverſies rouching Seats in Churches, determinable in the 
Spiritual , not Temporal Courts; In what Caſes the Common Lay 
hath rook_copnizance thereof, | 


xs, h,e,n 346, or rather mpg ixxanciv, be, evoce- 


re,being an Aſſembly of men gathered out of all Man- 


5 URCH [ Fecleſia ] inxan(ie, from the old word 


kind; or evocatus per Evangelinn, or from the Hebrew [| Cahal] 
h, e, Congregatio ;, the true viſible Church b 
Faithful men, in which the pure Word of G 
Sacraments duly miniſtred according to Chri/# 
things neceſſary to the ſame. This in a Theological ſenſe; but the 
word-[Gmrch] ina Legal ſenſe, as here chietly intended, differs 
from the former as far as Dead walls do from Living Saints ;, there 
being no more here deſigned to be touch'd at,than what refers ra- 
ther to the placeathan tothe perſons. Churches are of three ſorts, 
Cathedral, CoKegiate, Parochial. The Biſhop isthe Incumbent of 
-thefirſt: Priors and Abbots were,and Heads of Colledges are, In- 
cumbents of the ſecond : and. Parſons of the third ; commonly 
called a Reftory, being either a Parſonage or a Vicarage. And that 
either (1) Ratiene dotationis. (2) Fiindationis. (3) Fundi, 


2 Congregation of 
is preached,and the 


3 


$ Inſtitution, in all 


(2.) The Emperour 7»ſt:4an Decreed, That the Lands of the 


Church ſhould not be ſold,alienated,or exchanged unleſs it wereto 
the Prince's houſe, or to or with another like religious place, and 
that in 
tion of 


ual goodneſs and quantity,or that it were for the redemp- 
ptives (4). But by the Srarmre of primo Jac, the Pol- 


(«) Auth.Coll. cionsof the Church are protected from alienation or diminntion 


2, & 9. and 


Coll. 5. 


in all reſpects, and ſd 2s that they may remain and continue accor- 
ing to thetrue intent of their Foundation, to their Succefſors for 


65) x Jac. c.z. Ever, to the uſesand purpoſes therein limited (6). 


( 3. ) By the Common Law, the Church and Chuch-yard are 


it —_— the Soyl and Freehold of the Parſon ; but the uſe of the 

Body 

common to all the Pariſhioners; albeit the diſpofalof the Pewes 
in 


urch, and the irs and maintenance thereof is 


— 
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in the Body of the Churchyor an Iſle or Chappel joyning to the Bo- I Earon's Cafe 
dy, and the diſpoſing of the charges of the Repairs therof, be- againſ —_ 
Jong tothe Ordinary;inſomuch that no man can challenge a Seat in jg,H# [47.Þ 
the Body of the Church without fhewing ſome _ reaſon for. Sears in the ge- 
the fame. All which appears in the Caſe of Boorhby againlt Bazly, neralty are in 
where Boothby being Executor of Giber:, brought a Prohibition #b* power of the 
againſt Baily, and his ſurmize was, That whereas Sr. Bernard Wher- —_x =_ 
fton was ſeized of the Mannor of Woodford- Halt, and that he and - as 
thoſe whoſe Eſtate he hath in the ſame, had uſed time out of mind, 
to have a peculiar Pew in the Body of the Church,and that the De- 
fendant by Suit in the Eccleſiaſtical Court,ſought todiſpoileſs them 
of the fame. And by the Opinion of the whole Court, ths was no 
ſufficient ground of a Prohibition; for though the Church: and 
Church-yard be in the Law the Soyl and Freehold of the Parſon,yet 
the uſe of the Budy of the Church, and the repair and maintenance 
thereof is common to all the Pariſhioners. And for ayoiding of 
confuſion, diſtribution and diſpoling of Seats and charges of Re- 
pair belong tothe Ordinary, and therefore no man can c ea 
culiar Scat without a ſpecial reaſon. But if it had been Prefcri- 

» That Sr. Bernard Wheſton, &c. had uſed time ont of mindat 
their own coſts to maintain thatPew,and had therefore had the ſole 
uſe thereof, the Preſcription might have ſtood and been warrant 
for a Prohibition, though the Pew were in the Body of the Church. 
Ando it isin thelike caſe of an Iſle or Chappel adjoyning tothe 
Body of the Church upon the/ſame difference,whether wx hath been (c)Caſe Pooth- 
maintained by the whole Pariſh,or by ſome particular perſons,like 5 verl- Baily. 
unto the Reaſons of a Chappel of Eaſe (c ). _= _ a 

| (4.) Touching the Reparation of Churches,it hath been Ruled, ——_ diftribu- 
That he who hath Landina Pariſh, though he doth not inhabit t;» ft per The- 
there,> ſhall yet be-Chargeable to the Reparation of the Pariſh- odorum Cantu- 
Church, but not to the buying, of the Ornamerirs of:that-Chnrch, r#n/em- An. 
for that ſhallbe levied of the Goods of the Parithioners, andnot $53; SPelm- 
of their Lands, by Sr. Her. Telverton, and ſaid to. be ſo fomerly ,;1. yeforden; 
adjudged{4). And it hath been holden, Tharif two-ChurchesParo- (4) Mich. 19 
chial be united, the Reparation ſhall be ſevoral as before (e). And Jac. Rot.1 791. 
although the Lord of a Mannor may preſcribe to-a cerrain'Seat or Caſe Podde- 
Pew in the Church, by having time our-of mind maintained and !j{* "rl. 47” 
repair'd the fame at the proper colts of himſelf and Anceſtors,yet Rep. == 
as tothe Common Seats of the Church it is otherwile in reſpeCt of (e) The Pariſh 
the Common Pariſhioners: As in the Caſe of Haris againit Wiſe-of 4ſtor's 
man, againſt whom Harris had procured a Prohibition, Wiſeman Ca vert: Ca 


having Libelled in the Ecleſiaſtical Court againſt him fora Seat in —Sairy of 


*14 


the Church, which did belong to his Houſe; and it was faid by Rep. 
Hobart 3nd Winch only preſent, That a man, or a Lord of a Man- 
NOL 
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nor, who had an Ifle or a Scat in the Church, &c: - and heſued for 

that in the Spirirual Court, he ſhall have a Prohibition ; but not 

every common Parilhioner for every common Seat - yet in that 

 (f ) Caſe Har. Cale a Superſedeas was granted to ſtay the Prohibition (f ). It hath 

ris ver, #iſe- alſo been held, That the Grant of a Seat ina Church to one and his 

man. Winch, Heirs is not good 5 for the Caſe of Brabin and Tradum Was That 

"= the Church-wardens of D. had uſed time out of mind to diſpoſe 

and order all the Scats of the Church,whereupon they diſpoſed of 

2a Seat toone, and the Ordinary granted the ſame Seat to another 

and his Heirs, and excommunicated all others, who afterwards 

ſhould fit in the Seatzand a Prohibition was prayed and granted, for 

this Grant of a Seat to one and his Heirs is not good, for the Seat 

doth not belong tothe Perſon, but to the Houle , for otherwiſe 

when the perſon goes out of Town to dwell in another place, yet: 

he ſhall retain the Seat, which is no reaſon,and alſo it is no reaſon 

to excommunicate all others that ſhould fit there, for ſuch great: 

fe) Paſch. 16 Puniſhments ſhould be impoſed upon ſuch ſmall Offenders,an Ex- 
Jac. B.R. Bra- communication being Trad:tio diabolica ( e). 

bin and Tra- (5.) Inthe Caſe of Day againſt Beddingro» and others, upon. a 

dum's Caſe» Crofſs-Bill between the parties, for pulling down of painted'glaſfs, 

Poph, Rep. Pictures and Arms, in a Window in an Ifle of 2 Chappel in the Pa- 

riſh of Wellington in Somerſer, theſe points in the Cale were Reſal- 

ved: (1.) It an Inhabitant there, and his Anceſtors timeout of 

mind,&c. have uſed to Repair an Iſle ina Church, and to ſit there 

with his Family, &c. and to bury there, that makes that Iſle pros 

per and- peculiar for hisFamily ; otherwiſe if he had not ufedto 

Repair itat his own coſts,but with the charge of the Pariſh ; then 

the Ordinary may appoint who ſhall fit there from time to tume, 

notwithſtanding a uſe to ſit there, only, tothe contrary, (2.)If 

- any Superſtitious Pictures are in a Window of a Church, . or Iles 

&c.itis not Lawfnl for any to break them,&c. without Licenſe-of 

the Ordigary; and if any does to the contrary, he ſhall bindhim to 

his good Behaviour. And ſoit was in Prickerr's Caſe, (3.) That 

the Ordinary or Church-warden cannot Licenſe a Pariſhjoner to 

bury within the Church: But it ought to be Licenſed by the Parſon 

for the Franktenement is inhim only, (4. ) It Coats of Armsare 

putina Window, or upon a Monument in the Eburch or Church 

yard, they may not be broken by the Ordinary, parſon, or Chuxch- 

wardens,or any other ; forthe Heir ſhall have his Action upon the 

Caſefor that, 9 Ed.4.14. for they belong to him, 30 Ed.3. 9, bs. _ 

(5.) If one be Aſſaulted in the Church, or within a Church-yard 

he may not beat the other,or draw a Weapon (although it be in his 

owndefence) there ; for it is a Sanctified place, and he may be pu- 

niſhed. for that by 2 E4.6. Ando if in any of the Kings Courth 

or 


« — 
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or within view of the Courts of Juſtice ; becauſea Force in that (b) Caſe Day 

caſe is not juſtifiable, though in his own defence (h). : pe wm 1þ 
(6. ) Forthe penalty of ſtriking or drawing a weapon in the Noy'Rep. 

Church or Church-yard.. Y:d. Strat. 5 Ed. 6. cap.4, whereby it is 

enacted, That if any perſon ſhall by words only quarrel, chide,ur 

brawl in any Church or Church-yard, it ſhall be lawful for the Or- 

dinary of the place, upon proof by two Witneſſes, to ſuſpend the 

Lay-Offender ab ingrefſa Eccleſie, and the Clerk-Offender fromthe 

miniſtration of his Office, for ſuch time asto the ſaid Ordinary 

ſhallſeem meet: And if any one ſhall ſmite or lay violent hands up- Collib.6.60.26. 

on another in any Church or Church-yard, in that caſe ipſo fatto ,, -...5 Caſe 

the Offender ſhall be deemed Excommunicate. Butandif any per- int. Leg. Ine 

lon ſhall maliciouſly ſtrike another with any weapon in any Church Templopugnave- 

or Church-yard, or to the intent of ſtriking another withthe ſame, _— — 

ſhall but draw a weapon in any Church or Church-yard ; the Of- *:*' 

fender being thereot duly convicted, ſhall loſe one of his Ears if Dyer. 23 Eliz. 

he hath any, or in one of his Cheeks with a hot-Iron be burnt and 159. Caſe ult. 

mark'd with the Letter F, in caſe he hath no ears, and beſides ſhall 

itand pſo fatto Excommunicated (z). Upon this Statute there was (3) Stat. 5 Ed. 

an ind mcas againſt 7aſper Colmley and Fohn Colmley of Hixxton 5. c-4+ 

in the County of Miadleſex, for that they /nſulrum fecermne upon 

7ehn Higham Dr. of Phyſick , in Eccleſia de Shoreditch preditta ; 

Er preditt, Joh. Higham ad tunc,c>c. ibidem in Eccleſia preditt. de 

Shoreditch, wverberaverunt, vulneraverumt, & male trattauverunt con- 

tra formam Statuti, &c, Upon this the Grand Jury find billa vera 

quoad Faſper Colmley, and Ignorams for Fohn Colmley ;; And thete- 

upon he appeared and pleaded Wor guilty, and found againſt him. 

Rolls now moved in an Arreſt of Judgement, That the Indit- 

ment was not good, being Fecerunt, whereas it is found only Billz 

vera againſt One, Sed non allocatur,becauſe it was exhibited againſt 

Two, andit is but falſe Latin. Secondly, becauſe the Indictment 

is contra formam Staturi, and this Offence is not puniſhable by the 

Statute,unleſs that he ſmote with a Weapon,or drew a Weapon in 

the Church or Church-yard, or drew a Weapon to that intent, 

which is not mentioned in the Indictment: And by the Second 

clauſe in the Statute, For ſmiting or laying violent hands it is Ex- 

communication zpſe fatto: and it is not mentioned here how he 

ſtrack, and thereof the Juſtices doubted. But Jones ſaid;That the 

Indictment is good for Battery at the Common Law. ' But all the 

other Juſtices were againſt him therein; for the Inditment con- 

cluding contra formam Starnti, it. cannot be good as for an offence 

at the Common Law. But afterwards another Exception was ta- 

ken ER becauſe the offence was alledged to be done in $2.4 1 

the Church of Shoredirch aforeſaid, and Shoreditch was niot named 
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before : And upon view of the Indictment, it appearing to be ſo, 
all the Court held, that the Indictment was void: And for th.; 
(&) Trin. 12 cauſe the Defendant was diſcharged (&)). Inthe Eccleſiaſtical Laws 
Car, BR Or. King of the W eſt-Saxons,, cap. 6, Qui in Templo PMgna- 
_ __ wverit, 120 Scdlidis noxiam Sarcito. Ibid. Aliud Exemp. cap.6. $1 quis 
"_ in Eccleſia pugnet , centwn viginti Sol. emender,Cfc. [C7 alias 60, 6 
mendet pro vita. . Allo among the Eccleſiaſtical Laws of Heel Dba 

King of Wales, 1.10. De pugna que in Cemterio agitar , 14, Libyg 

fant reddende. Likewiſe in 1.1, LL. Eccleſ. Edovardi Ser, R, Ay- 

£4, & Guthurni R, Danorumn Eaſt- Anglia. Hoec primo Decreve- 

runt, ut Eccleſie pax intra ſuos parietes inviolate ſerverur, Andin 

2 & 3. LL.Eccl. Canuti Regis, valde rettum eſt, ut Eccleſie pax intra 

parietes ſuos ſemper inconvulſa permaneat \, quicunque eam perfregerie, 

de vita & ts in miſericordia Regis ſur, Et ſt quis pacem Eccleſie 

Dei violabit, ut intra garietes ejus homicidium, hoc inemendabile ſi 

Cc, nift Rex ti vitam concedat. 

(7.) Where Preſcription 1s alledg'd for Right toa Seating 

Church, or for Priority in that Seat, the Common Law:hath took 

cognizance thereof,.as in the caſe of Carleray againſt Huron, where 

C. claimed the upper place ina Seat inthe Church, and #.diſturb'd 

him ina violent manner; and the Biſhop of the Dioceſs ſent an ln- 

hibition toC: until the matter were determined before him. Andby 

the Court a Prohibition was awarded ; becaule it does not belong 

(as Reported) to the — Court: And as well the Priority inthe 

Seat as the Seat it ſelf may be claimed by Preſcription : and an 

Action upon the Caſe lies for it at Common Law Ve. Litr. 12 1,122, 

(1) Carleton (1). The Ordinary hathin him the right of diſtribution of the 
verl. Hutton. Seats in a Church, yet ſo as that preſcription ſhalkrake place, whe- 
_ = & thcritrefers to the right of any particular Pariſhioner , or to the 
NNE pawer of the Church-wardens. The Caſe was G.brought an Att 
an of Treſpaſs for the breaking of his Seat in the Church, and 

cutting of the Timber. in ſmall pieces, and carrying them away,&c, 

The Defendant pleads in Bar, That they were the Church-war- 

dens : and that the Plaintiff had erected that Seat without the Li- 

cenſe of the Ordinary, and it wasan hindrance tothe Pariſhioners, 

&c.and that they as Church-wardens, the ſaid Seat,. &c. the which 

is the ſame Treſpaſs. The Plaintiff demurs,and Judgement for him: 

For admitting _that the Church-wardens may remove a Seat inthe 

Church at their pleaſure , yet they cannot cut the Timber of the 

Pew, And thereupon they confeſſed the Treſpaſs. Ye. 6 E.4.7. 9E. 
(m) Caſe o9. 4414-8 E.4,6, 18 E.4.18, 21 H.7.21, 12 H.7.27,11 H.4.12.(n).. 
Gilſon verſs Where there is a Parſon Impropriate,.he hath the beſt right tothe 
wraght & lis: chief Scat in the Chancel, as was Reſolved in SirWilkam Hall's 
Bp Ad Caſcagainſt E,where E.Farmor of a Rectory Impropriate Libels 
| in 
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M the Eccleſiaſtical Court pro Sedile in dextraparte ; 
in bis Additional Libel he { ibels, pro loco _ ks _ 
dextraparte Cancelle, The Defendant there ſurmizes to have a Pro- 
hibition, Quod eft antiqua Parochia & antiqua Cancella : and that 
he is ſeized of an Ancient Meſſuage in that Pariſh, and that he and oY "5 2.908 
all thoſe, &c. have uſed to ſit in dextra parte Cancelle predift, to —_ — | 
hear, &c And it was Reſolved by the Court, That of Common Rep. 
Right, the Parſon Impopriate, and per Confequens,his Farmor ought (o) Co, Iaſt.p. 
to have the Chief Seat in the Chancel; becauſe he oughttor - 7 3 COP.I- Brite 
it : But by Preſcription another Pariſhioner may have it.B * PAIL fo.19. Dyer, x 
caſea Conſultation ; | -But in this Mar.g9. 22 B.. 
[tatio wasawarded,with a quoad,c#c.becauſe the Libel 3-tit. Cor. 26 
and the Additional that now is all one, is pro primo loco,&c. and the 22 Aſl, p. 4.4 
ſurmize is only pro Sedile in dextra parte, not pro loco pris bo ir (n) 6 Aﬀl.19, 
(8.) The Church in ConſtruCtion of Law,is Domus manſionalis 50 B35 
'Omnipotentis Dez, and therefore it is Burglary for a man to break Vids Ho 
andenter a Church in the night,of intent toſteal,&c.(o). And ſo ©! =. 
ſacred is the Church or Church-yard reputed in Law, That Ec- ©2P-58. By the 
cleſiaſtical perſons, whilſt they are doing any Divine Service in Eccleſraſtical 
either of them, or in any other place dedicated to God,may not be wr iepy 
Arreſted (p). Yea Anciently the Church and Church-yard Was 2 = — 
Sanctuary,and the foundation of Abjuration; for whoever was not quis 1 epits 
capable of this Sanctuary, could not have the Benefit of Abjueati- Us Tous 4d Tit 
on ;and therefore he that committed Sacriledge could not abj Mom confagerits 
becauſe he could not takethe Priviledge of Sanctuary (q) T his Py pes 
Abjuration was, when one having committedFelony fedforſ fe "4 <4 of 
guard of his life to the Sanctuary of a Church or Church- = [2 mort reus, 
and there before the Coroner of that place within 40 days con p © 6d Zcclefem 
ſed the Felony, and took an Oath for his perpetual Baniſh, "ie Confugiae vi 
of the Realm into a Foreign (not Infidel) Countrey pas reg = babeat. In 
ther Perdere patriam auamwvitam(r).But this Abjuration founde -— F LL Ecker 
on the privitedge of Sanctuary is wholly abrogated and _—_ Ine, Cap.5. 
way by an Act made 21 Fac.Reg. whereby it is EnaCted, That no (r) Cuſt. de 
Sanctuary or priviledge of Sanctuary ſhould be admitted or allowed nog 0p 
in any caſe (5s). And here Note, That this kind of abjncis ms COIN 
hath no relation to that of Recuſants by force of the Stat of E. b hay hats 
biz. cap.1., becauſe ſuch Abjuration hath no dependency y _ ; Tath, fo. 105: c. 
Sanctuary (r), But as to the other abjuration in relation tO Felo- 1gcoarheagy 
nies, Sacriledge excepted, (no Abjuration or Sanctuary being al- > qu ay 
lowed in caſes of Treaſonor Petit Treaſon ) the Law kb. oo 19 57 Foes ts 
vourable forthe preſervation of SanCtuary in theChurchor Ch : ke of Statares _ 
yard, Thatif a Priſoner for Felony had before his attainder _ - Co. ubi ſupr X 
victioneſcapedand taken Sanctuary,and being purſued by hi azans t) Co. if. U- 
ers or others were brought back again to the Priſon,he . he »" big tmp pat 
tus Arraignment haye pleaded the fame, and ſhould oe es A 
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() Lib. Int. reſtored again to the Sanftuary of the Church or Church-yard wA 
532-b.San&.2. (9g, )T hedefacing of Tombs, Sepulchres or Monumentsereſte& 
Hill. 43 E. 7 in any Church, Chancel, Common Chappeh; or Church-yard, is(it 
rn lo * ſeems) puniſhable by the Common Law ; and for which the Ere- 
Caſe. Co. Inft. tors or Builders thereof during their lives, and after their deceaſe 
P-3+ = 101. their Heirs ſhall have the Action (w). | Burthe Erecting thereof 
(») 9E-4-14- ought not to be the hindrance of Divine Service. And albeit 
— g, the Freehold of the Church 1s in the Parſon, yet if the Lord of a 
Mich. 10 Jac. Mannor, Or any other that hath an Houſe within the Town or Pa- 
C. B. Corvin riſh,and he and all thoſe whoſe Eſtate he hath inthe Manſion houſe 
verf. Pym.. Co. of the Mannor, or other Houſe, hath had a Seat in an Ifle of the 
Inſt. par.3- ca. Church for him and his Family only, and have repaired it at his 
_ io datur, ſj OWN Proper chaxges1it ſhall be intended that ſome of his Anceſtors, 
quis arma in a- Or of the parties whoſe Eſtate he hath, d:d build and erect that Ile 
{quo loco poſite for him and his Family only; and therefore if the Ordinary endea- 
#elevit ſeu ab- qr to remove him,or place any other there,a Prohibition (as was 
_ _ Con. Teſolved in Corver”s Caſe) will lie (x). It hath alſo been farther 
cil. 29. Reſolved, T hat if any man hatha Houſe in a Town or Pariſh, and 
(x ) -Mich. 10 that he and thoſe whoſe Eſtate he hath in the Houſe, hath had time 
ac. C.B. di: gyt of mind a certain Pew or Seat in the Church,maintained by him: 
Caſe inter Cor- 11.4 them, the Ordinary may not remove him (for Preſcription, ac- 
ven & Pym. cording to Sir Ed.Coke, maketh Cerrainty, the Mother ot Quietneſ } 
(1)8 H.7.124. otherwiſe a Prohibition will allo he inthe cale ( ”). Bur wherethere 
| per Huſſy ac- i$ NO Preſcription, there the Ordinary tor avoiding of contention 
| cord. Paſc. 1 © in the Church,may place the Pariſhioners in the Church or publick 
| Jac. Cam.Stel. Chappel according to their qualitiesand degrees (z ). And until the 
| inter Huſl m_ Biſhop hath conſecrated or dedicated Churches or publick Chap- 
| A == pels new erected, the Law doth not take knowledge of them qua 
| Co. laſt. par.z, t#{es;, for which reaſon it 1s , T hat a Church or nota Church; a 
Cap.97- Chappet or not a Chappel; is Tried or Certifted' by the Biſhop 
(V8 H.7. 12. (a). 
mod = (10.) Touching the Reparation of Churches, the cognizance 
Co. ubi hn thereof appertains to the Eccleſialtical Court , as was azrced by 
(a). 8 H.6. 32, the Court in Buck's Caſc againſt Amcorrs, where in a Prohibition 3 
| 37- the Defendant faid, That in Hornechurch in Efſex are Chappelsof F 
| Faſe, viz. Rumford and Heveringe Chappels, and that they of , 
Haveringe have uſed time out of mind, &c. to contribute tothe 
Reparation of Rwmferd: and that in the time of H.4. virtme Li- 
rerar, Parent, & concurrentibus iis, Ge, And Rumford was pulled 
ld | down,and erected in a more convenient place within this precinlt . 
| | and circuit, viz. twenty cight foot longer and hftcen foot broad- 
er. Ney, Thatit doesnot lie. (1) irene Lirerar, parent. inge- 
neral is not good. But the Patent ought to have been ſhewn 32 her 
| verba,or prodnc'd in Court ; by which the Court might Jade: For 
« 
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a new Church cannot be erefted without Letters Patents, becauſe 


their Faſe ſhall not be a diſeaſe to therelſt of the Pariſhioners. For 


Popham ſaid, That the Aſſent is not requiſite to build a Chappel 


of Eaſe, and then the Ordinary and the-Paxion cannot charge the' 


Pariſhiotiers with greater Charge. By Te{verton, That the Parſog 


ought to'repait'the Wall of the Chuch-yard. .But by Fenner, The ' 


Pariſhioners in the Spiritual Court ſhall be compelled to do it, al 

though that the Frank-tenement be in the Parſon. Telverton ob- 

jected; and by Kemp Secondary, That the Pariſhioners of 

repair the Wall of the Church-yard. Yet now. it was ordered ,. 

that Prohibition ſhall be granted, and the Defendants if they 
leaſe may demurr upon it. Note allo B. 5 ac. B.R, a Der 

ſhre-Caſe, where a Prohibition in ſuch caſe wasdenied (c ) 


% 


gainſt Amtrotte 
Noy Rep. '\ 


« Aa 


oy- (c) Paſe. 4.Ja-- 


(12.)Two Church-wardens ſue S.for Reparation of the Church Church-war- 


according to the Tax aſſeſt. S, pleads he alwaics offered to pay.By 

which the Sentence in the Eccleſiaſtical Court paſſed againſt them. 

Then they Appeal,and Sentence-is repealed, and 1 JED 

tothem, and they ſue for that 15/. in the Eccleſiaſtical Court, S, 

pleads a Releaſe of one of the Church-wardens. Andin a Prohi- 

bution it ſeem'dto the three Juſtices, That that Relcaſe is a Par - 
| Pail 


dens of Den*- 
ford's Caſe. 
Noy Rep» 


—— 
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gainſt the other,and that if it be diſallowed in the Spiritual Court, 
by the Court it was ſaida Prohibition ſhall lie, 77ac. B.R.rot,852, 
A Conſultation in ſuch caſe was granted, for the Church-wardengs 
in ſuch a caſe are a Corporation for the benefit,but not for the pre- 
judice of the Pariſh. 13 H:7.9. 11H.4.12. And they ſhall recover 
m———— the Coſts to the uſe of the Church, 'and the Releaſe ſhall be well 

= A : * enough determined there, where the Suit was commenced (4). 
Noy Rep. C13.) In HeaP's Caſe againſt the Church-wardens of Hobleton,it 
was agreed by the Court, That for a Tax aſleſt for the Reparation 
of a Church a Rate made perperuss duratura temporibus , it is not 
good to bind the Inheritance; but yet it is gocd by way ofdire- 
&r) Cafe Healy tion, how and how much ſhall be levied as need requires (e), 
verſ. Chuch- And in Chambey's Caſe a Prohibition was awarded to the Court of 
wardens of Ho- the Biſhop of Oxford; for that,that Chambers was ſued there for a 


ay - - 
perpetual charge impoſed upon his Land, for the Reparation of the 
7 Church. For by the Court, an Inheritance cannot be charged with 
Mp tf 
e. b 
Key Rep. In another Caſe -one that was ſued in the Eccleſiaſtical Court for 


Rates to reparation of the Church, alledged that they had over- 

valued his Land , Rating them at the value of 1c0 /. pe annun, 

they being worth but 60, (2')He alledged a Cuſtome in the Pariſh, 

that they ought to be rated not according to the value of their 

Farms and Houſes, but only according to the value of their Sheep- 

walks, on that matterhe prayed a Prohibition. As to the firſt, all 

the Court (except Whitleck) Reſolved, that it isnot material, be- 

cauſe the Rates ought to follow the value of the Land, and for that 

the valuing of the Land properly belongs to them. As to the ſe- 

cond, Noy moved, That although the Principal be a thing Spiritu- 

all, yet it is now mixt with a Cuſtome, as in the Caſe de os deci- 

; mandi the Eccleſiaſtical Court is ouſted of his Juriſdiction. Hough- 

Mich, 22 Ja-B- 707 Juſtice, It ſeems ſo asto other things 3 but the Church being 

Xirten. Ron, the Houſe of God, is more to be regarded, and a cuſtome in pre- 

Kep, | to the Reparations of the Church, is void ; for of common 

ight the Houſe and all Lands are chargeable to the Reparations. 

And the Conrt commanded him to make a Suggeſtion of the Cu- 

ſtome, omitting the value , and then they would conſider, whe- 
ther a Prohibition ſhould go or no. 

In Stevenſon's Caſe it was reſolved, that if one hath Lands in 
one Town, and doth inhabit in another; he ſhall be commpelled 
to be contributary to the Reparation of the Pariſh-Church where 
the Lands are. . 

(14.) Note , by Coke Chicf Juſtice , That the keeping of a 
Church-Book for the Age of thoſe that ſhould be Born and 
Chriſtned in the Pariſh , began in the Thirtieth year of m_ 

the 


Cro. par. 1. 


— 


ond Church-yards. I45 


—c 
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the Eighth , by the Inſtigation of the Lord Cromwell (g ). ( 8 ) Imwhite 

; (15. Chappel, Capella, of the French [Chapellee, that is, edicula}. Vi; T = eoy wan 

Of this there ſeems to be three ſorts, the one ſuch as adjoyns to the a &R.Catn 

Church, as parcel of the ſame, built by perſons of honour , »? | 

hidem Familzaria Sepulchra ſivi conſtituant, Another, that which 

is ſeparate from the Mother-Church in a Pariſh of a large extent, 

built for the better eaſe and convenience of ſuch Pariſhioners whoſe 

habitations are remote and far diſtant from the Pariſh-Church, and 

thence vulgarly called a Chappel of Eaſe , being ſerved by ſome in- 

ferior Curate at the Charge either of the Rector, or of ſuch as for 

whoſe convenience it is, according tothe cuſtome or compoſition, 

A Chappel of Eaſe is where there is a Parochial.Churchin the ſame 

Pariſh, wherein the Sacraments are adminiſter'd, and not in-the 

Chappel. 8 H.6. 32. which appertains to the Parochial. Church, 

andthe Parſon thereof. 1b:4, Anda Parochial'Churchcannot be a 

Chappel. 8 H.6. 379. The Third is that which is called a Free- 

Chappel, which in point of Maintenance and endowment, as alfo 

inreſpect of exemption from the Ordinaries Juridiſttion, ſeems to 

differ from both the former, and hath perpetual maintenance to- 

wards the upholding thereof, by a charitable endowment thereof, /h) 27H. 8: 

without the Charge of the Rector or Pariſh(h).. Sothat a Free- 9 5 1.6 - 

Chappel or Libera Capella is,according to the opinion of ſome,. no 14. ifthe King: 

other then a Chappel founded within ſome Parochial Precincts for grant « Free 

Divine Service, by the bounty of ſome well diſpoſed perſon (over £9479*! *9-one, 

andaboye the Mother-Chureh) to which.it was at the Pariſhioners - _ p ol by 

choice or liberty (for whoſe conveniencoit wasereCted) torepair ;, by the Cheri 

or not,and endowed with Maintenance by the Founder, and there- 14 H.4. 11.b; 

fore called Free, Notwitſtanding which others are of opinion, and Rol. Abr. 

and that more probable, That theſe only are Free-Chappels,which =>: i k lent-- 

are of the Foundation of Kings, and by them. exempted from the p92. £ = 

Juriſdiction of the Ordinary.z but the:King may alſo Licenſe a 4 

Subject to Found ſuch a Chappeh and by his. Charterexempt it 

from the Viſitation of the Ordinary; in reſpect of which exempti- 

on, and from the Juriſdiction of the Dioceſan, it appears bythe: ,,. . 

Regiſter of Writs to be called Free (5). H. 8 E.3. B.R, Rot.g7 , E-(/,) "ih of 

piſcopus Exon Attachiat. ad reſpondemdum Domino Regi quare exer- (&) ry 16g 

ceret Furiſdittionem in Capella Regia Sante. Buriane in Cornub. &c, T: 17E.1.Rot. 

(k). The King himſelf Viſits: his Free Chappels and Hoſpitals, 97: BR. 

and not the Ordinary (/). The Lord: Chancellor executes it for (e Davis Ye 

the King. Theſe Chappels were all of them;together with Char- p. 285 B.N- 

tries given: to the King (): Of this kind is the Free Chappel.of B. 42. 

St. Martin le Grand (n,). TheCanoniits are nat agreed-touching (n) 3 E&6: c. 

the derivation of this word + ſome.take it ( 2:capiendoLaicos,) o- 14; _ 

thers (4Cra,) becauſe they conceive that. they. reſemble thoſe o 3USq: c: 
Cot- 


_— 
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(a) Reb . -de 
Pacij.poſſeſſ.nu. 
104. Pet. Grege 
Synt. lib.15$. C- 
29. F. Andreas 
de benef. C. 11, 
nu. 1 9 


(p) Caſe Aſton 
Pariſh ver.Bijr- 


dgt Chappel 
Hob: Rep. e 


/q) Auth. Coll. 
$. Vid. Ridl. 
View, Caf 3» 
Sets, ' par. 1. 


—_— 


Cottages which were wont to be covered over with Goat-sking; 
Others ( 4 capps Divi Martini); Others ( © Chappelle, Gallic. ) 
(16.) Inthe Pariſh of After (in the County of Warwick )which 
hath a Pariſh Church, is a certain Chappel of Eaſe; called Caſtle. 
Birmidge Chappel, and a certain Precindt called Caſtle-Birmidge,the 
Inhabitants thereof reſort to the ſaid Chappel, and there Marry, 
Chriſten, and receive the Sacraments ; there are alſo Church-war- 
dens, and the Inhabitants have a Perambulation there of it ſelf; 
not withſtanding all which, when it came jn debate, whether the 
Pariſhioners of the Chappel (the Pariſh-Church of Aon being 
in decay.) might be Taxed towards the Reparation thereof, they 
obtained a Prohibition on a Surmize, which not appearing to. be 
true,a Conſultation was awarded; yet in that cafe it was held, That 
if two Churches Parochial be united, the Reparation ſhall be ſeye- 
ral as before. And that a Chappel of Eaſe is part of the Pariſh, & dd 
Commun: jure liable to reparations of the Pariſn Church ; that ſuch 
as havea Chappel of Eaſe may reſort to the Pariſh Church, if they 
ſo pleaſe; and that the Parſon of the Pariſh-Church may Officiato 

at the Chappel of Eaſe if he will (p). 
(17,)TheEmperour Fuſtiniar in the fifth Collation of his Novel 
Conſtitutions, commonly called the Autbenticks, emitted by him 
after the Digeſt and the Code, hath Ordained, That no man build 
a Chappel in his houſe without the leave of the Biſhop,and before he 
conſecrate the place by prayer , and fet up the Crofs there,-and 
make proceſlion in the place z and that before he build it, he allot 
out Lands neceſſary for the maintenance of the ſame,and thoſe that 
ſhall attend on God's Service in the place. In which Col/arion there 
is alſo that which ſeems to bear ſome conformiry with the Atts of 
Uniformity, eſtabliſhed in this Realm againſt Seditions Conventi- 
cles; For in that Cullatior it is likewiſe ordained by the ſaid Empe- 
rour, That the ſacred Myſteries or Miniſteries be not done in pri- 
vate Houſes,but be celebrated in publick placesleſt thereby things 
be done contrary to the Catholick and Apoſtolick Faith, unlek 
they call to the celebrating of the ſame ſuch Clerks of whoſe Faith 
and Conformity there is nodoubt made, or thoſe who are there- 
unto deputed hy the Biſhop. But Chappels and places to pray in 
every man may have in his own Houſe ; if any thing be done tothe 
contrary, the Houſe wherein theſe things are done, ſhall be con- 
fiſcate, and themſelves puniſhed at the diſcretion of the Prince(g). 
(18.) 4. the Father had all his life the chief place in a certain 
Seat in the Church, and #. his Son likewiſe claimed the ſame, and 
C.diſturb'd him in a violent manner ; the Archbiſhop'of York, in 
whoſe Jurifdiftion this was,granted an Inhibition againſt C; till the 
- marrcr 


and Church-yards, 


matter weredetermined before him,and Excommunicated him for 

Diſobedience. C.claimed the place by Preſcription, and far that 

Reaſon prayed a Prohibition : And it was ſaid, That the Excom- 

munication was only for his Coatempt: And itis lawful for the Bi- 

ſhop togrant ſuch an Inhibition for thepeace of the Church. And 

Doderidge agreed, That if the Biſhop did Inhibit any from making 

a diſturbance in the Church it was good; and therefore would not 

grant a Prohibition for well-doing. Grew & Zores,&c. But here he 

had not done well. Doderidge &contra, Then it was ſaid, That here 

the Biſhop had Inhibited till the matter were determined before 

himſelf. And the whole Court agreed, That a Seat in aChorch. 

claimed by Preſcription, and the priority therein hkewiſe claimed 

by Preſcriptionzis Triable inthis Court by an Action. upon theCaſe, 

and not in the-Spiritual Court. And at Jaſt it was agreed by the 

parties, that #. ſhould remain in poſſeſſion till the Matter were 

tried by Prohibition. And a Prohubition was awarded in the Caſe 

(r). Note, That a Prohibition may not be granted after a Conful- (r ) Hutton's 

ration(s). And as it ſeems, by the Courſe of Proceedings inthe Cale. Latch. 

Court of the King's Bench, a Prohibition ſhall not be. granted the Ceaſe . 

laſt day of a Term, and ſuch a motion ought not ther-to be made; ere, walling- 

but upon a motion there may be a Rule to ſtay proceedings till the tor. | 

next Term (t }. Latch. Rep. 
(19.)It was moved in the King's Bench for a Prohibition tothe (2) __ 

Eccleſiaſtical Courtat Worceſter , and ſhewed for cauſe (1) That (1, © 

the Suit there was tor Money, which by the aſlent of the greater | 

part of the Pariſhioners of D.was alleſled upon the Plaintiff for the 

Reparation, viz. for the Re-caſting of their Bells z The truthis, 

That the charge was for making of new Bells, where there were 

Four before,whereby it appears that it is is merely matter of curio- 

ſity, and not of neceſſity, for which the Pariſhioners ſhall not be 

liable to ſuch Taxations,and herein it was relied upon 44 E.3.19, 

by Fxachden. (2) The party there is overcharged, of which the 

Common Law hall judge. (3) Theparty hath alledged, that he 

and all thoſe who have an Eſtate in ſucha Tenement, have uſed to 

pay but Eleyen ſhillings for any Reparation of the Church. -But 

the Prohibition is denied ; and by Doderidge inthe Book Of 44 

E. 3. there was aby-law.in the Caſe to diltrain, which is:athing 

meerly Temporal, for which the Prohibition was granted & per 

Ciuriam; 1n this caſe the Aſſeſsment by the major part of the Pa- 

riihioners bind the party, albeit he aſſented not toit - And the 

Court ſcemed to be of opinion,That the Cuſtome was not reaſon- 

able, becauſe it laid a burden upon the reſt of:the.Pariſh.Lirtleror! 

of Council of the other ſide, Suppoſe the Church fall, ſhall 'he pay 

but Eleven (hillings ? Whirlock,, if the Churchfalls;the Pariſhioners. 
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(-) Mic. 2 Car. are not bound to build it. up again, which was nat denied by Juſtice 
Foph. Rep. Fone s (#). 

(20. Roberts and others of Eaſt-Greenwich were cited in the 
Eccleſafſtical Court to pay money that the Church-wardens had 
expended in. Reparation of the Church; and the Inhabitants 
alledgeds,. that the Tax was made by the Church-wardens them- 
ſelves, withaut calling the Freeholders,. and alfo that the Moneys 
were:expended inthe Re<edifying Seats of the Churches, which 
belonged to their ſeveral houſes: And they never aſllented, that 
they ſhould be pulled down. And now the Allegation was not al- 
lowed inthe EccleſiaſticalCourt, but Sentence was given againft 
them. And then -they appealed to the Arches, where this Allega- 
tion was alſo rejected ;: and for that he prayed a Prohibition - And: 
the Court agreed; That the Tax cannot be made by the Church- 
wardensbut by the greater Number of the Inhabitants it may,and 
a Prohibition was granted.But by Yelverron, if they be cited by Ex 

x») 72 Caje of Officio, a. Prohibition will not lie ; for ſo was it Ex infimuatione 
> and =" 6; For the 'wardens came and prayeda Citation, &c. Bur by 
thers in H&- richardſon, Harvey and Crook, privatcly, a Prohibirion will lie in 
Ky's Rep. both caſes(x). | 
Soars in 4 (21.) E.Libelsin the Eccleſiaſtical Court againſt 4. pretending 
Shirehs that a Seat, that the other claimed alwaics inthe Church,belonged 

to his Houſe, and Sentence in that Court was giyen againſt E.and 
Colts pro falſsclamore. And he appealed to the Arehes,. and there 
when they were ready to affirm the Sentence, he prayed a Prohihi-- 
tion. And it was-moved by Davenport, that it may be granted : 
and he cited one Treſham's Caſe 33 Eliz. where in ſuch a caſe a Pro- 
hibition was granted after an Appeal, Richardſon, There is no. 
cauſe for any Prohibition, but in reſpect of the coſts. Hutton faid 
it was.a double vexation,. andthe party ſhall not have Coſts for 
that. Hicham ſaid;they came too late to have a Prohibition for the 
Colts, Rickardſon, that is not like to the Probat of a Will, where 
athing may fall out Triable at the Comman Law. But there the 
Principal was tried at the Common Law; for they had it as in right. 
Hutton, Seats inthe generality are in the power of the Ordinary to 
diſpoſe; It is the Preſcription which makes that triable at the 
Common Law; and if Preicription be made there, and it be found, 
then he ſhallpay Coſts. Richardſon, All Diſturbances appertain 
 alfotothem,; if it be not upon the Statute of 5 Ed.6. But if a Ti- 
_ ger Fy tle be made there by Preſcription, it is meerly coram non Fudzce; and : 
Ketley's on " If they cannot meddle withthe Principal, it is not reaſon that they 
ſhonld tax Coſts.. And a Prohibition was granted( y }: 
Reparation of (22.)H, Farmer of a Mannor; F;xndother Church-wardens Li- 
$h« Church, bel againſt himn the Eccleſiaſtical Court for-a Tax for the repars- 
L108; 
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tion of the Church. Hendex moved for a Prohibition becauſe that 

frlt, the Libel was upon a Cuſtome, That the Lands ſhould be 

charged for Reparations, which Cuſtomes qQught tobe tried at the 

Common Law. And ſecondly, Becauſe the cultome of that place 

is;that Houſes and arable Lands ſhould only be taxed for the Repa- 

rations of the Church, and Meadow and Paſture ſhould be charged 

with other Taxes. But- the whole Court-on the contrary : Firſt, 

although that a Libel is by a cuſtome, yet the other Lands ſhall be 

diſchargeable by the Common Law ; but the uſage is to alledge a 

Cuſtome;z and alſo that Houſes are chargeable tothe Reparations _ . 
of the Church, as wellas Land. | And Thirdly, that a caſtome (Hill. 4 Car. 


todiſcharge ſome Lands is not good. Wherefore a Prohibition m SIE 
was granted (z). Hetley's Reps 


Note, that where a man ſued in the Ecelefraſtical Court, pre- 
ſcribing to have a Seat in a Church ratione Meſſnagis where he in- (4) Noy's Rep. 
habited ; upon the motion of Serjeant Henden,a Prohibition was =_ proc wy 
granted, for it is a Temporal thing («). eh 

Note, By Coke Chief Juſtice, That the keeping of a Church- 
Book for the age of thoſe, which thould be born and Chriſtned in /3) Poſt Caſe 
the Pariſh, began in the 30th. year of Henry the Eighth: by the Tyrwhite verſ. 
inſtigation of the Lord Cromwel (b), Kynaſton. Noy's 

A man was indicted upon the Statute of Ed. 6. That in the orita 7x the 
Church-yard, ſuch a day, extraxit gladium againſt F.L. & ipſum bead 
percuſſit ;, and becauſe the Statute was, If any perſon malicionſly ſtrike 
anorher;, or ſhall draw any Weapon with an intent to ſtrike any perſon : (c) fart verſas 
And the Indictment was quod extraxit, but does not ſay ad pereu- Arrowſmith. 
tiendum : And becauſe it is quod percuſſit without ſaying malzcioſe , Folt dilt.Caſe, 
the party was diſcharged upon Judgment (c). FTE 

It there he a Parſon Impropriate of a Church, and alfoa Vicar 77:e in the 
endowed of the ſame Church, the Trees in the Church-yard do Church-yard, 
there belong to the Vicar, and not to the Parſon ; for that there 
the Vicar ought ta repair the Church , and he ſhall have the Trees (4) Rol. Abr, 
which ought to repair the Church. Dubitatur, Mich, 13 Fac BR, Verb» Parion , 
Bellamie's Caſe (4). nu. 3+ 

The Lord Coke ſaid, That for the Body of the Church , the 5:45 in the 
Ordinary 1s to place and diſplace; in the Chancel the Freehold is in church. 
the Parſon, and it is parcel of his Glebez Treſpaſs will lie by the Brow!. Rep. p. 
Heir for pulling down the Coat-Armour,&c. of his Anceſtors, ſet !:£45#n Law, 
upin the Church: a Pew cannot belong toa Houſe. mn 

(23.) AnInhabitant of the Pariſh of D. hath Land in his occu- x:p4-2tions of 
pation in the Pariſh of S. The Chyirch-wardens of S. and other the the Church. 
Pariſhioners there make a Tax for the Reparation of the Church, | 
for Ornaments of the Church,and for the Sexton's wages, amount- 
ing to the ſum of 237, and the Tax of theChurch being dedutted, 

H h2 - cometh 
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cometh but to 34, only. T he Foreigner which dwells in D.is ſued 

im the Eccleſiaſtical Court by the Church-wardens of $. for his part 

of the ſaid Tax; and he prays a Prohibition. Henden faid,he well 

agreed the Caſe of Jefferies, 5 Coke, that he ſhould be charged , if 

this Tax had heen for the Reparationof the Church only ; for this 

1s iD nature/Real. But when that is joyned with other things,which 

are in nature perſonal, as Ornaments of the Church, or Sexton's 

wages, with which, as it ſeem, he isnot chargeable, then Prohi- 

bition lies for all. Flemming Chiect Juſtice,, and Wilkams Juſtice, 

thought fit that he ſhould not havea Prohibition : for as well the 

Reparations of, the Church, as the Ornaments thereof, are meerly 

Spiritual, with which this Court hath nothing todo ; and Flem- 

ming ſaid, That ſuch Tax is not any charge iſſuing out of the Land, 

as a Rent, but every perſon is taxed according to the value of the 

Land; But Tehverton and Fenrer to the contrary, that a Prohibition. 

doth lie, for the ſame diverſity which had been conceived at the 

Far; and alſo they ſaid, That he which dwels in another Pariſh; 

doth not wtend to have benefit by the Ornaments of the Church, 

Reparations of or for the Sexton's wages: And for that it wasagreed by all, by 

Charch-Seatſ» the Chief Juſtice , Williams , and the others, That if Tax be 

made for the Reparation of Seats of the Church, That a Foreign- 

0 Pſe. 8 Ja. © ſhall not be taxed for that, becauſe he hath no benefit by themin 

(Ot #ageiner Particular ; and the Court would adviſe (e), In Penner and Crony- 

and wood. * tor's Caſe, it was held, That none ſhaltbe chargeable for Contri- 

Brownl. Rep. bution to Church-reckonings. it he do.not. inhabit there, or con- 
—_ ſentto them. More's Rep. : 

is Loeb (24.) Note, upon a motion fora Prohibition, That if a Paron 

R. 0 gry contract with me by word, for keeping back my own Tithes for 

[4)."ds three or faur years; This is a good Bargain by way of Retainer : 

and if he ſue me in the Ecclelialtical Court for my Tithes, I ſhall 

have a Prohibition ypon this compoſition. But if he grant tome 

the Tithes of another,. though- it be but for a year , This is not 


good,. unleſs it be by Deed. 
Seats inthe (25.) The diſpoial of Seats in the Body of the Church doth be- 
Charch, long of common right to the Ordinary of the Dioceſs, ſo as he may 


place and diſplace at his pleaſure, If a man and his Anceſtors,and 

all thoſe whoſe Eſtate he hath in a ccrtain Meſluage, have uſed 

time out of mind, &c, to repair anlIfle of the Church, and to fit 
Cf) Nich. 11 there, and none other - the Ordinary may not diſplace him ; for if 
Jac. B.R. per fo, then a Prohibition lies, for that he hath it by preſcription.upon 
mw C_ reaſonable conſideration (f ): Likewiſe if a man preſcribe,That he 
Caſe, per SN and his Anceſtors, andall thoſe whoſe Eſtates he hath in a certain 
H.'b. Rep. os Melluage » have wed to fit in a certain Pew 1n the body of the 
& Morc Rep. Church tine out of mind,&c. 19 conſideration that he, &c. _ 
u 


IST 


- re- 
Or In this caſe the Or- 


9, (2) Te. 12 ja. 
of that preſcription , although the place 
b 


10M $ Freehold. In this caſe a Probi- Refoly. Per Car: 
tion was granted to the Biſhop of Exe 


er for one Goff (8). Bur &M.13. Ja, * 
if 2 man preſcribe to have a Seat in the Bea of the Onreh, general- far rp r- 
of repairing the Seat, the Ordi- 


Seats IN the Chappels-4y & Day Hob.. 
annexed to N oblemengs Houſes,it is ſaid the 
| be 


"OMe 1N 2 Pariſh, that 12 of the Pa- Os = 
riſhioners may chuſe the Church-wardens, which Church-wardens 1 Ppt 
"e Power by the cuſtome tO repair the old Seats, and erect new diQ.Caſ. Boots. 

in the Body of the Church, ang 


nd the Church-wardens lo ele 


2. 
» Crect anew Sear in the Body (#) Tr. 12 ja. 
of the Church, and 1 ; 


PPoint a certain Perſon to ſj 


that Sentence he wal. Vid. Rol. 
though they be-nox Inhabitants-with. Abr verb. Pro- 
in the Pariſh (& ). 
(26.) The Eccleſi © Repara--(7 Co, X 
tions of the Pody of 4 man that dwellsin. ONe frey's Cale 67. 
ariſh, hath Land in another, the which he keeps in hi 


arged forthat Land for the Repara- iterations of 
urch of that Parit}; wherethe Land lies, for that he *%* chur _ 
may come When hewj Me . 


(1) Ca... ibid, 

My 7iffriy's Cale: 
"19/3 Wiwhich caſe Byo-. Jac. B, 

ibition nth been granted. (Y C9) _—_ pong 

(27.) If a Citizen of Londen rect a Houſe in the Pariſh of 4 = Cos 

With intent of dwelling there in time of Sickneſs at London ,”Reſoty. Co. 5. 

and hath not any Land in the Pariſh and after is aſſeſſed 205, for: Zifry; 65, 


Repzration 


me 


B. c roſs's Cafe 


13 Ja. B.Booth.. 
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152 - Of Churches, Chappels, 
Reparation of the Church, where others who have. 1co acres of 
Land in the ſame Pariſh, pay but 64. yet no Prohibition ſhall be 
granted on a Suit for the ſaid 20s. in the Eccleſiaſtical Court, for 

#3) M.-$ Jac.B. that they have Juriſdiction of the thing, and for which reaſon they 

Sr. Ko. Lees may orderit according to their Law (p). 

Cale, per Cw» (28.) If there be a Chappel of Eaſe within a Pariſh, andany. 
perſons of the Parith have uſed time out of mind,6&g. alone and by. 
themſelves without others of the Pariſhioners to repair that Chap- 
pel of Eaſc, and there to hear Divine Service, and to marry, and all 
other things, only they Bury at the Mother-Church ; yet they ſhall 
not be diſcharged of Reparations of the Mother-Church,but ought 

| tocontributeto the ſame, for the Chappel was Ordained cnly for 

()M 13 Jac. theireaſe(q). But if Inhabitants within a Chappelry preſcribe to 

maar ha bediſcharged time out of mind,Sc. of the Reparation of the Mo- 

wardens of Tther-Church, and are ſued in the Eccleſiaſtical Court for the ſame, 

Aſhton, and a Prohibition lies on that Surmize (7). 

the Inhabi- 

rants of Caſtle Bromage. Hob. Rep.91. (1) Hob. Rep. 92. 


Ornaments of (29,) If a man berated for the Ornaments of the Church ac- 
the Church. cording tothe Land which he hath in the Pariſh, a Prohibirion lies, 
_ for the Rate for that ought to beaccording to the perional Eſtate 
ary 22 (5). Alfo if aman who isnot any Inhabitant within the Pariſh, 
but hath Land there, be rated for the Ornaments of the Church 
according to the Land, a Prohibition lies, for the Inhabitants ought 
(2) Ibid. Reſol. to be rated for that (z); and it was faid by Telverron, That it had 
 perCur. been often ſo Reſolved. 

(30.) If all the Pariſhoners are not rated for the Reparation of 
the Church, but ſome are- and ſome are not, and thoſe that are 
{u) Nich. 12 rated be ſucd in the Eccleſiaſtical Court, a Prohibition will lie (#). 
Car. B.R.p?7 But if the major part of the Pariſhioners of a Pariſh, where there 
_ are four Bells, doth agree that there ſhall be a fifth Bell made,and 
it be made accordingly, anda Rate made for payment of the ſame; 
it ſhall bind the leller part of the Pariſhioners although they did 
not agree to it, for otherwiſe any obſtinate perſons may hinder a- 
ny thing intended to bedone for the Ornaments of the Church; 

Y- Mic.2 Car. 1nd therefore in this caſe a Prohibition was denied (x). 

Re pri. (31.) TheEccleſiaſtical Court may not try the Bounds of a Pa- 
Tiſh ; if therefore there be a Suit there depending for that,a Prohi- 
bition will liez as where the difference is between two Vicars 
concerning a Chappel of Eaſe; As when the Vicar of a Pariſh . 
Libels againſt another to avoid his inſtitution to the Church of D. 
which he ſuppoſes to be a —_ of Eaſc belonging to his Vica- 


rage; if the Defendent ſuggelt, that D. is a Pariſh of it (elf, and 
not 


UMI 


TR ouaeys <a. + © 


riot a Chappel of Eaſe, a Prohibition lies, for they may not try the « y ) Mich. 14 
Bounds of a Pariſh (y). : = NOS 

(32. If a Vicar ſue the Parſon Impropriate for dammages for },,.- £2 
cutting down the Trees growing in the Church-yard, a Prohibition & giu. 41 Eli. 
lies; for that if the Trees belong to him, he may have Treſpaſs B.R. Piper and 


at Common Law; And in this caſe a Prohibition was granted Nede'd --—4 
(x). = I . B.R. 
( 33.) One being ſued in the Eccleſiaſtical Court for money for: - Ft Hide 


reparation of the Church, prayed a Prohibition and had it, and Adjuag'd. 
after it was moved for a-Conſultation. The caſe was this, viz. The (3) Mic. 12 Jas. 
party that was ſued, preſcrib*d that there isa Chappel within the & & Felony 
fame Village, in which they have had at all times Sacramenta & " = 
Sacramentalia, and that he nor the Inhabitants of that Village 

which reſortto the ſaid Chappel, have ever uſed to repair the faid 

Church; the firlt point in rhiscaſe was, whether the Preſcription 

were good , and the Chief Zuſtice aid ,. that it is contrary to Com- 

mon right , that they who have a Chappel of Eaſe in a Village 

ſhould be diſcharged of repairing the Mother-Church ; and it may Hit: rg Jac.B. 

be that the Church being built with Stone, it may not need any ® Ror. 1" 
Reparation within the memory of man ,. and yet that doth not << res > 1 

diſcharge them without ſome ſpecial cauſe of diſcharge ſhewed. gg. Rep. ; 
The ſecond point was the taking away of an ObjeCtion , as they 

faid , viz, That a Preſcription which is incident to Ecclefiaſtical 

things , ſhall be tried in the Eccleſiaſtical Court , and ſo that Ob- 

jection removed, and commonly the Church-wardens are choſen 

in the Eccleſiaſtical Court , yet the Lord of a Mannor may pre- 

{cribe for that ,-and then it ſhall not be tried in the Eccleſiaſtical 

Court, although 4t be a Preſcription of what appertains-to a Spi-- 

ritual thing. 

(34.) Note, that in the caſe of Church-wardens, the Chief 7uſtice Hill. 20 Tie. B; 
ſaid, That for the repairing the Fabrick of the Church the charge is kr. atar 
real, and charges the Land and not the perſon ;. but for the Orna- wardens Caſe, 
ments of the Church it is perſonal, and there if a man be not an In- els Rep. 
habitant within the Pariſh, he is not chargeable in reſpect of his 
Land, for ſuch Tax doth charge the goods only. And to this 
Chamberlain Juſtice agreed, and none denied it ; but where there is 
a Farmor of the Land, there the Farmor alone ſhall not be charged, 
for it is not reaſon that a poor Husbandman, who pays Rent for his 
Land, and perhaps to the utmoſt value, ſhould build Churches ; 
but it may be. unknown to the Pariſhioner and the Church-wardens 
who hath the Fee in Reverſion, and therefore they may impoſe the 
whole Tax on theFarmor, and he by way of Anfwer:may altedge 
in the Eccletiaſtical Court that he is but the Farmor, . and thereup- 
at the Tax ſhall be divided between. him and his Landlord, .ac- 

cording 
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of Churches, Chappels, 


Cra. pat «2. _ 


Mich. 18 Jac. 


—_y 


he ee ee ee 


cording tothe Rate which the Landis worth more than the Rent, 
and on the Landlord according to the quantity of the Rent, quod 
quere, for in Jeoffrie's Caſe 5 Coke it is Reſolved, That the Farmor 
alone is chargeable, and that a Conſultation was granted, but not 
for thatreaſon, but for that the Reverſioner had pleaded an inſuf- 
ficient pleain the Eccleſiaſtical Court, viz. That he was notanlg- 
habitant within the Pariſh, which is not a good plea, as alſo fer 
the great delay which he had uſed, having made or brought two 
Appeals, and after a Prohibition, and ſo had put the Pariſh to 6c, 
charge for the recovery of 6/. and for that reaſon chiefly, and not 
on the matter in Law was the Conſultation granted, 

(35.) In Frances and Ley's Cale, it was Reſolved by the Juſtices, 
That Coats of Arms placed in Windows, or a Monument placed 
in the Church or Church-yard, cannot be beaten down or defaced 
by the Parſon, Ordinary, Church-wardens, or any other: Andif 
they be, the Heir by deſcent intereſſed in the Coat, &c. may have 
an Action of Treſpaſs. 

(36.) In an Aftion upon the Caſe, D. ſhewed he was ſeized ofa 


B. R. Dawney Meſſuage and Land in P. to the ſame belonging,and in the Pariſh of 
and Der'sCaſe. P, time whereof, &c. and yet is a Cappel in the North part of the 


Cro. par. 2. 


Chancel, called the Parſons Chancel, and the Plaintiff and all thoſe, 
&c. have uſed to ſuſtain and repair the ſaid Chance], and have uſed 
for him and his Family to ſit in Seats of the ſaid Chancel, andto 
Bury there the perſons dying in the ſaid Meſſuage, and that none 


Seets in aChap- gther during all the ſaid time,&c. without their Licenſe, have uſed 


pel, 


to ſit there, or to be buried there, and that the Defendants Premiſ- 
forum non ignari, malitioſe impediverunt him to enter , and ſit inthe 
faid Seat. The Defendant ſaid, That the Earl of /V, was ſeized 
of the Honour of F. and the ſaid Chappel was parcel of the faid 
Honour, and that the Defendants being Servants of the laid Earl, 
and reſident within the ſaid Honour, did divers times in the time 
of Divine Service ſit in the Seats of the ſaid Chancel, by the com- 
mand of the ſaid Earl; upon which it was demurred : Excepti- 
ens were taken to the Declaration, becauſe he preſcribes to havea 
Liberty appertaining to his houſe, and doth not ſhew it is an An- 
cient Houſe. And (2) That the Allegation of the diſturbance was 
ill, being general, without alledging a ſpecial Diſturbance, and 
how he was diſturbed. Reſolved, That when it is ſuppoſed he 
is ſeized in Fee of a Capital Meſſuage , and time, &c. it is there 
mcluded , that it is2n ancient Meliuage , and ''fo he might have 
ſuch a priviledge; and for the ſecond, it is ſufficient to alledge a + 


- general Diſturbance, as is uſual in the Caſe of a Fair or Market. 


(37.) D. 
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37.) D. was Indicted upon the Statute of 5 £.6. for ſtriking Paſch. 33 Ez. 
in Gta Church-yard he pleaded x; be was by the QueensLet- 5-5: mrs 
ters Patents created Garter King of Arms, and demanded Judg- 
ment becauſe he was not ſo named: It was the opinion of the Court, 
that becaule it was a Par cel of his Dignity and ngx, of his Olhice Striking in the 
only, and becauſe the Patent is, Creams, coronammi, O* nomen nr Charch-yard, 
ponimus de Garter Rex heraldorun;that therefore inall Suits brought 
againſt him; he ought tobe named by this name; and thereupon SE, 
he was diſcharged of the Indictment. And in Penhallo's Cafe who Penbalo's Cale 
was Indicted upon the ſameStatute, for drawing of Dagger in the C'9- Ibid. 
Church of B. againſt 7.5. and doth not fay, withintent to ſtrike 
him; for which cauſe the Judgment was quaſhed. Likewiſe in | 
Child's Caſe, who was Indicted for ſtriking in the Church-yard ; 
and it was apud generalem SeſponemP acis tent. apud Blandford, and it cdila 48 
was not ſaid [52 Comitaty predifto ] for which reaſon the party ©% 1 
was diſcharged, though the County was in the Margin. 

(38.) In Pyms Caſe before-mentioned ; Crvendid Libel in the corven's Caſe, 
Eccleſiaſtical Court againſt Pym for aSeat ina Churchin Devon- Co. 11b.10- 
ſhire; And Pym, by Serjeant Hutton, moved for a Prohibitionupon = | 
this Reaſon, That himſelf is ſeized of a Houſe in the ſaid Pariſh; 8%! - I, 
and that he and all whoſe Eſtate he hath inthe Houſe, have had a ** ** ©9%% 
Scatin an Iſle of the Church : And it was Reſolved by the Court, 

That if a Lord of a Mannor , .or other perſon , who hath: his 

Houſe and Land in the Pariſh, timeout of mind , and had a Seat - 
inanIfle of the ſame Church; ſo that the Iſle is proper to his Fa- 
mily, and haxe maintainedit at their charges; Thatif the Biſhop 
would diſpolleſs him, he ſhall have a Prohibition : But for Seat in 
the Body of a Church, if a queſtion ariſeth, it is to be decided by 
the Ordinary, becauſe the Frechald-is to the Parſon, and is com- 
mon toall the Inhabitants. And it is to be preſumed, That the 
Ordinary who hath cure of Souls, will take order in ſuch caſes, 
according toright and Conveniency ; and with this agrees 8.7. 
12, And the Chief Juſtice, Dame Wick her Cale, 9 #.4.14. which 
was, The Lady brought a Bill in B.R, againſt a Parſon, Quare t- 
nicam unamvocatam, A Coat Armor and Pennons ar qd Husband 
Sir Hugh Wick, his Arms, and a Sword, in a Chappel where. he was 
buried ; and the Parſon claimed them, as Oblations: And it 
was there held, That if one were to ſit,in the Chancel, and hath 
therea place, his Carpet, Livery.and Cuſhion,. the Parſon cannot 

claim them as Oblations; for that. they were hanged there.in ho- : 
nourof the deceaſed : The ſame reaſon of a;Cqar;4rmoyr,&c. And 
the Chief 7uſtice ſaid, The Lady might haye a Riongduring 
her life, in the caſe aforeſaid, becaule ſhe cauſed the things to he {er 
up there; and after her death the _ ſhall have his Action, they 
l ng 


FEED 


being in the nature of Hezr-Looms which'belongtathe Heir. Ang 
with this agrees the Laws of other,Nations. BartHo. Caſfane,fo,11, 
Con, 29, Attia datnr fi —_— Arma in aliauo lico poſta deleat au 
abraſt,&c. Andiin 21 E4.3.48.. inthe Biſhop of Carliſi”s Caſe, 
Note, That in Eaſter-Term it was Reſolvedin the Srar-Chamber, iq. 
The caſe between Huſſey and Karheryine Eeyron, That if.a man hayg 
2 Houſe in any Pariſh, and that he and all thoſe whoſe Eſtate he 
hath, have uſedto have a certain Pew in the Church that if the 
Ordinary will diſplace himyhe ſhall have a Prohibition; but where 
there is no ſuch preſcription, the Ordinary will diſpoſe of cone 
mon and yulgar Seats. wy 
4 Chappu of (39.) In.thecounty of Dorſet there was a Mother-Church and 
Eaſe taxed by alſo a Chappel of Eaſe within the ſame Pariſh; they of the Mother- 
- Mether- Church did rate andtaxthem of the-Chappel” of Eaſe, towards 
: gra gu” reparations. of the Mother-Church , for the which , upon. their 
reſuſa}to pay the ſame, being ſuedin the Eccleſiaſtical Court, they 
prayed a Prohthition, and for cauſe alledged, That they themſelves 
Have uſed time qQut of mindz&c- torepair the Chappecl at rheir own 
'proper coft, without having any Contributiovar all from them of 
the Mother Church, and that they have been exempted from all 
charges and reparations of the Mother-Church,and yet for their 
refuſal to pay this Tax, they were libelled againſt in the Eccleſiaſty 
cal Court, and a Sentence there paſlcd-againſt them ; they there- 
Hill. 5 Jac. B, fore prayed a Probihjtion.. By the opin:on of the whole Court; 
B+ Bulſtr, p. 1. Prohibition lieth not in this Caſe, in regard that this Preſcription 
is meerly Spiritual , and therefore a Prohibition denicd'per G 
ram. 

a C40.) One was preſented x officio. inthe Eccleſiaſtical Court, 
ex Othcio, for 107 the not frequenting af his Pariſh-Church ; he there pleads, That 
noe frequenting this was not ns Parith-Church, but that he haduſedtto frequent 
vs Pariſh- another Pariſh-Church,and to reſort unto that : And becaule they 
Cheech. « in the Eccleſiaſtical Court would not receive his Plea, the Court 
RB. = ; was moved for a Prohibition, for that by the Law, inthetimeof 
King #3 .£4:3; and'Ed.4. they in the Eccleſiaſtical Court have not 
any power to itermeddle with the: Precinct of Pariſh-Churches, 
netther are they thereto Judge, what ſhall be ſaid tobe a mans Pa 
rith-Church': And ſa was the Opinion of rhe whole Court and there 

fore by the Rule, of the Court a Prohibition was granted; 
Patch. 8 Jac.B. (4+.) Touching the Reparations of. the Church, and” who were 
8, Bulftr, p.f” liable thereunto, thisbeing a queſtion caming in debate before the. 
Judges : : It was Refolved by the whole Court, That for. and"to- 
wards the Reparationof a Church , the Land of all, as well of 
Foreigners there not inhabiting,as of *all others,is liable thereunto, 
and thisis ſo by the gencral cul of the'place < and thigisrobe 
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raifed by a Rate impoſed according to the-value of the Land,; and 

that in the nature'of a Fifteen, and this is not meerly in the Realty, 
Wilkams and Telverton Juſtices, and Flemming Chief Juſtice, Not. 
the Land, but the perſon of him who occupieththe Land is to be, 
charged. Telverten Juſtice, A man is chargeable for Reparations. 
of a Church by reaſon of the Land ;, and forthe Ornaments in the, 
Church, by reafan'of his coming to Church. Wilams Juſtice and 

Flemming Chief Jultice If the perſon have Land there be is Charge- 

able for both, whether he come to Church or not, for that he 

may come to Church if he pleaſe. 


(42) Ina Prohibitjon the Caſe was this : The Defendant did Seats in 4 
Libel before the Biſyop of Loder in the Conſiſtory Court, for a ©)- 
Seatin the Church 3 Sentence.there paſſed -agaialt the Defendant, . 

Mich. 11 Jac. 

” R. _ - 
Gilbert. 

upon a Preſcription: The Court anfiwered,&c. As for the Title we i pats 2» 


whereuponhe Appealed to'the Arches. The Court was moved for 
a Prohibition, in regard the Title to the Seat or Pew was grounded 


are not here to meddle with it, this being for a Seat in the Church. 
Haughton Juſtice, This diſpofition of Pews in the Church belongs 
of right to the order and diſcretion of the Ordinary : and to this 
purpoſe is thecaſe of 8H.7,f. 12, and Sir Wikiam Hall's caſe againſt 
Elly, Doderiage Juſtice, I moved this caſe in the Court of C. B. 
and it was for a Seat in the Church : An Action there brought for 
Diſturbance, and Il there cited ZalPs Caſe; and 9 E.4.fo.14. The 
Caſe of the Grave-Stone and Coat-Armour:for the taking of which 
an Action of Trespals lies at rhe Common Law, and therefore by 
the ſame reaſon an Action of Treſpaſs ſhould lie for ſuch a diſtuc- 
bance ina Seat of a Church ; but there the Judges did all of them 
ſay, That they would not meddle with thedeciding of ſuch Contro- 
verſies for Seats in the Church, but would tave the ſame to them, 
to whom more properly they belonged.Gohke Juſtice, Halls caſe was 
this,wherea man did build an entire Iſle in the Church, and was at 
continudl Charge to repair it; if he be diſturbed in the uſe of this, 
he ſhall for this Diſturhance have his remedy at the Common Law 
and ſo it hath been adjudged; But the Judges all ſaid, We are not 
here to meddle with Seatsin the Church. Doderidge Juſtice, This 
Appeal here is like unto a Writ of Error at the Common Law 
but it doth differ in this, By the Appeal the firſt Judgment or Sen- 
tence is ſuſpendedbut after a Writ of Error brought;the firit Judg- 
ment ſtill remains until it be reverſed. Coke Chief Juſtice, It was 


Pym's Caſe in the Common Bench, and 8 H.7. fo. 12. that the Eccleſi- 
aſtical Court hath Juriſdiction and power to diſpoſe of Pews and - 


Seats in the Church; Burif there bean Iſle built by aGentleman, 
or by a Noble man, and he hath uſed to Bury there, and there hath 


his Enſigne-of Honouryas « Graye-Stone, Coat-Armor, orthe like, 


113 which 
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ſing of them: Elisand Hall's Caſt remembred,a Kentiſh Cale, - 
there the Seat was repaired by him,and was belonging to his Capi-. 
tal Meſſuage by preſctiption, and ſo triable at the Common Lay: 


And fo where the Caſe is Special, that the party doth wholly and 
ſolely repairthe fame, in ſuch a caſe, if a Suit be there concerning 
ſdch a Seat, a Prohibition well lieth, but not otherwiſe : But if a 
Nobleman comes to dwell in the Countrey, heis now within the 
ſole order and drſpoſe of the Ordinary. for his Pew and Seatin the 
Church ;, and upon the former difference was Pym's o_ adjudged 
in the C.B. inthis principal Caſe, a Prohibition was.denicd by the 
whole Contt. | 
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| ERAT. 3HL 51d +» 
Of Church-wardens, Queftmen, and Sidemen; | 


t. What ſuch are in conflruBtion of Law; -hiw the choter of runs i 


to be made, and wherein the Office doth confiſt. 


2, What Aftions at Law may lie for or again them, 
3, Whether Attions lie for thi new Chur dens in Treſpah done”. 


in time of their Predeceſſors. 18 


4. Certain things appertaining to the Church within this e and 


| office of Church-wardens to provide and preſerve. 


5. Caſes in Law touching the Ekttion of Church-wardens. 
6. What Sidemen or Queſtmen are, and their daty. 
. 7. Aftion at Lay againſt Church-wardens, touching Diſtreſs taken 


% 


by them for money for relief of the Poor... 


8. AChurch-warden refuſing to take the Oath of Enquiry on the 39 


Articles, Attionthereon, | 
9, What _— in caſe the Archdeacon refuſes to Swear the Church- 
«-o elett. / PP "HG. 
10. The Injunttions of King Ed.s. toxching al Marysapes, Baptifms: 
and Burials to be Regi _- inthe par of rhe LAS 
11. Whether the Releaſe of one Church-warden, ſhall be a Bay to bys 
Companion, in an Eccleſiaſtical Suit commenced by them both ? 
12, Prohibition, where Church-wardens have pretended a Cuſtome to. 
chuſe the Pariſh-Clerk, | 
13. Thelike upon a: Preſentment by Church-wardens againſt one, tn: 
matter more proper for a Leet, thim rhe Eccleſiaſtical-Conrt, 10- 
take cognizance of. 
14. The prevalency of "Cuſtom againſt a Canon, inchoier of #- 
Church-warden, in reference to a Viear and the Pariſmoners, 
x5. If queſtion be,. whether Lands next adjoyning uno a Church- 
yard ſhall be charged with the repaers of ovgee thereof, -and 
Cyivme prnges for 4ty in what Conrt copnizable. 
16, In Attion of Atcount by Payiſhioners againſt Church-yardens,. 
by whom a Releaſe of Coſts 15 plended burdiſalowed in the Eccleſj 
_ ow ; whether Protnbition kies in that caſe ? 
I7. ther Church:wardens are a Corporation fed for Lands: 
4 _ Goods wow uſe oye >wer ? Php 
x8, Church-wardensd:ſpofal .of Goods belonging 10-1he Ehureh.. 
without the aſſem--of the Sidemen or Veſtry, ny) | , 
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19. Church-wardens not Eccleſiaſtical Officers, but T al, Employ. 
_ in Eccleſiaſtical Aff airs Tn whom are they Ky ty > ? 

20, Whether Church-wardens may have Attion for Treſpaſs done to 

the Church in their Predeceſſors time? 

2 1. Wheber the'-P arifpioners by ores. of ,#Ctſtome,.. or thi Parſon 
by virtue of a Canon, ſhall chuſe 1ht Chnrch-warden ; and whe- 
#her Prohibition = _— caſe. | no 

22, Whether Church-wardens, as a Corporation eſcribe tot 

Lands to them and their Succefſors, to the uſe pd 2; tany Y 


Buomems , vel (1.) $=< or Guardia Eccleſie, are certain Offi 


FEccleſie Guar- cers Parochuah annuallyelected or choſen by and with 
£44. 'F the conſent of the Miniſter and a ſelect aumber of the 
chief Pariſhioners, according to the Cuſtom of the place, to look 
to the Church and Church-yard, and to take care of the.concern- 
ments thereof, and of ſuch things as appertain thereto ; as alſo 
ro obſerve and havean inſpection intothe Behaviour , Lives, ' and 
Converſation of their Pariſhioners, touching ſuch faults anddiC- 
orders as are within the cognizance and cenfure of the Eccleſiaſti« 
Churchwardens, cal Juriſdiction. Theſe Officers are a kind of Corporation,cnabled 
5f elefFed by Ve- to ſue and be ſued for any matters orthings belonging tothe Church 
{try, where good gr Poor of their Pariſh ; and have as their Aſſiſtants, certain Side- 
_—_ _ men-or Queſtmen,whoaccording to the cuſtome of the Pariſhare 
#1. St. $avi- yearly likewiſe choſen, toaſliſt the Church-wardens in the Enquiry: 
exrs in South- and preſenting ſuch offenders to the Ordinary as are within the 
wek'sCaſe. Fccleſiaſtical cognizance and cenſure aforeſaid; for which theyare 
Zane Rep. notto be ſuedor troubledat the Law by any ſuch Offendors ſo pre- 
{s) Ean. 115, ſentedas aforeſaid(a); norare they obliged ropreſent oftner than 
twicea [ns it beat the Biſhop's viſitation: yet they may 
preſent as oft as they ſhall think meet, if good occaſion ſhall ſore- 
(b)Can- r16. quire(b) ; butthey may not (on ym of being proceeded againſt 
by their Ordinaries, as in caſes of wilful Pejury in Courts Eccleſi- 
aſtical)willingly and wittingly omit to preſent ſuch publick Crimes 
as they knew to have been commirted,or could not be ignorant that 
(c) Can. 219 there was then a publick fame thereof (c)). Moreover , the Old 
* * © Churchwardensare to make their Preſentments before the New be 
Swarn ;, till which time the Officeof theold continues; the uſual 
time for the New Church-wardens toenter upon their Office is the 
frlt week after Eaſter, or ſeme week following;according to the 
direCtion of the Ordinary; before which,the old Church-wardens_ 
ſhall exhibit the preſentments of ſuch-enormities-as happened in 
their Petiſh ſince their laſt Preſcarments, and ſhal{ not be ſuffered 
to tranſmit or pals over the fame to thoſe that are newly choſen 
{4} Can. 123. (4).By the Ninetieth Canon the choice of Church-wardens,Queſt- 
mcRy 


nia © _ 


men, Sidemen, or Aſſiſtants i$t@ be made yearly.in!Eaftey week 
and tat by the joynt-canſent of the Miniſter and the Pariſhioners;. 
if it may bez otherwiſe, the Miniſter to chuſe one ,. andthe Pa-- 
riſhiovers another., who at their. years end; on within a: month | 
gext after,[halbin the preſence of the Miniſter atultheParidkioners  ,, -- 
make a juſt Account of what they have rectivedand disburſed for. 
the uſe of the Church, and ſ21] deliver over what remaibs1in their + 
hands belonging.tothe Church). unto the next-Church-wardens by (:)Can —_ 
Bill Indented (e.), | | CO Oe Ire 
(2.) Onebrought Action onthe Caſe againſt: Churck-wardens;. 
for a falſe and maliciqus preſentment of him in the SpiricuatCourr, 
and found for. the Defendants;: They prayed doubleiCoſts.onthe | 
Statute of 1 F=s. But Fones, Crook, and Berekiey; Juſtites;deniedir; 
for that the.Statutedoth:not extend to. Churck-wardets for things 
of their.Office in Eccleſiaſtical Cauſes ( f ): Theyhavetheir Action (f)+ Mich. 8. 
of Treſpaſs at the Common Lav for, ſuch things taken away gut of Car. B.R. Cae 
the Church, as belonged.to the Parifhioners-1mreferenre:ty the V 4 rs _ 
Church(g). Andthe Releaſe of one-of theChurch-waidens, is 7,1 np. 
no Bar inLayto the other (4)... If one-take away'the Chalice or 7g) i H. 4 
Surplice out of the Church,, Action of Treſpaſs lieth againſt hizh Trin. 12. Jac. 
at Common Law, and-not inthe Eccleſiaſtical »Court (s). So'if B-R-Buckfalt's 
one lay violent hands-on an Eccleſiaſtical perſon, an Actionliesin (© Roll 
the Eccleſialtical.Covurt,but heihall not there fue for dammages;&). /,, — 4 Jac. B. 
If the Organs. or-Pariſh-Bible'or che likes: be! taken; 'away outof R. in. Motam's 
the Chuxch, the.:Attion, lies'at the Comman Iaw'and: not'iinthe Cafe.- _ 
Spiritual Court forthe ſame , for the Church-wandens may have Roll. ibid. 
their. Aftion at Common. Law in; thatcafe(7) : Bur'if-the Parſon oe Toy” 
take away out of the Chorch theScutcheon or-Bainer'of ſome per- B..R. 220. 
ſon deceaſed, his Widow ( it ſhedid put it: there, arid:irberaken mir's Caſe, Rol. . 
away in her.liferime_) !may-haye her Actioniof Prefpats arCom- Rep. | 
mon Law ;or after her:deceaſe the-Heir may, baye:the-famp AAU-$E9 006 MY 
on (mJ. ' * falr's Caſc. - 
-1t. is Felony and 
Saviledge to-ſteal away the Pari/h-Bihble out of. the Church, _ and ſuable at Commyn. 
Law, (m) Co. 9 Ed.g. & Trin. 12. Jac.. Buckſa/t's Caſe, Roll. Reps: 


(3.)Treſpaſs brought by the Chirchtwardens of F. and Ueclared: 
That the Defendant took a BelFour of the faid Church, and that 
the. Treſpaſs was done 20 Eliz; It was found for the Phintiff.. Jr 
was mored i. Arreſt of Judgment, that it appearsby the Dectara- 
tion, That the-Freſpaſs was done inthetime of their Predeceſſors, 
of which. the-Sueceſlor cannot have Aion: ' and *Aftiv perſonals 
- moritd' cum perſona, Vid. 19 H.6.66. But the ot Chutch-wardens 
{ball have the Action, -Coke contrary, and that-the preſent Ehnrch- 
wardens 
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wardens ſhall have the Action, and that in _ of 'their Office; 
which the Court granted. And by Gawdy, Church-wardens area 
Corporation by the Common/Law, /44. 12 H.7. 28. by Frewick, 
Teclpaſadone to rkeirPeedecefiars; -Conerary by Tanky. Yd. b 
to they Predecetiars; /Contrary by T axiey, Via, b 
he gn Newton and Paſten, That the Executors of the Guardian inw 
Churchwardexs time the Treſpaſs was done; {hall have Treſpals (#). 
ofFether- (4.)Itis the duty of Church-wardens not onlytotake care of the 
| wray may Concernments of the Church, and to preſent Diſorders, as afore- 
P faid, butalſoto provideBread and Wine againſt the Communion, 
the Bible of: the largeſt Volume, the /Book of Common Prayer; a 
{ccentPulpit,a Cheſt for Alms, Matctialsforrepairing the Church 
andfencingrhe Church-yard,and the like, all at the Pariſh-charge, 
and ſhall,what in-them lies, prevent the prophanation of Churches 
by any uſage thereof contrary tothe Canons. It was agreed by 
the Courtin Kabert's Caſe, That a Tax for the Church cannot be 
madeby the:Church-wardens only. Hecley's Rep. 

. (5) In Batr's Caſe, Aoore Serjeant moved at Court for a Prohi- 
bitzan, becaute where the cuſtom of-the Pariſh-or Village wasthat 
the Pariſhioners have uſed to elect two Church-wardens:and at the 
end of the year,to:diſcharge one andeleCt-another inhis room,and 
ſoalternzs victwsy,c, By the New Canon now the Parſon hath the 

Eledtionof ane, and the Pariſh'of the other ; and that he that was 
lected by the:Pariſhioners, was diſcharged bythe Ordinary-at his 
Viſitation ;'and for that he-prayed aProhibition.Er alocat.as athing 
uiual and of courſe. For otherwiſe (by Hubbard) the Parſon might 
(+) Butts Cafe, have 211 the Authority of his Church and Pariſh). The like Cale 
Ny Rep. to this we have elſewhere reported, viz. The Parſon and Church- 
| wardensin Ze:ox by the Cuſtome are a Corporation, and theP# 
4 -ribjoners timeout of. mind, &c, have uſed ata certain-day inthe 
*Veſtry, from */eftryto elect Caurch-wardens; They eleft A. and prefent him 
_ — = tothe Archdeacon, who refuſes 4. and forbids him to exerciſe the 
hol Yetments Office of a Church-warden, becauſe the Parſon pretended, thatby 
«we bept. this the new Canon the Eleftion of Church-warden belopged to himto 
is uſed once in difpoſe;&c. -andexercife the Ofce'of Churchiwarden, And A.is 
=- Bible Ly ſued ex Offic:o in the High Commiſſion Court, amongſt other things 
to. 22. bag touching that : 4. praysa Prohibition becauſe theCarion Yes not 
the Baalites takeawaythe Cuſtome. Alſo it would be yery miſchieyqus} if the 
&:yt thiir Vii Parſon ſhould Elect whom he pleaſe to.be Chyrch-warden, Andthe 
Fits. Parſon and Church-wardens being a Corporation, then they may 
| door the .Goods.and Land of the Pariſh asthey pleaſe. (OR 
bref Juſtice ſaid, That a'Conyocation bath power th make Can 
Ritutions for Ecdleſjaſtical Things ar Perſons, ,20H.6:14. 21 E4- 
46. But they oughtto be according to the Law:and Cuſtomealths 

: ea 


UMI 


Realm. And they cannot make Church-wardens that were Eligible, 


and Sidemen. © 163 
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to be Donative without Act of Parliament; and the Canonisto be 
intended where the Parſon had nomination of a Church-warder be- 
forethe making of the Canon. And now Rule was given fora Pro- (p) Mic. 4 Jac. 
hibition, if cauſe be not ſhewn to the contrary, &c. ex motione Ser- CB. Noy Rep, 


jeant Foſter (p). Theſe Sidemen 


(6.) As touching Sidemex, otherwiſe catled Queſtmen, they are — 
only ſuchas are annually choſen,according to the cuſtome of every anciently flyled 
Pariſh, to aſſiſt the Church-wardens in the enquiry and preſenting Synods-men, 
ſuch Offenders to the Ordinary,as upon ſuch Preſentments are pro- _ c _— ty 
ſecuted and puniſhable in the Eccleſiaſtical Court. —— 

(7.).Inan Aftion of Treſpaſs agailt the Church-wardenswhere, 
by the Statute of 43 Eliz.cap.2.1if tor a Diltreſs taken by them, for 
money for the releif of the Poor, Trepaſs be brought againſt them, 
and Verdidct paſs for them,the Defendants ſhall recover trebleDam- 
mages with their coſts ; And that to be afſeſt, &c. by the ſame jury, 
or byWrit of enquiry of Dammages , it was Reſolved (1) That 
the coſts ſhall not be trebled,but only the Dammages.(2 ) That the 
treble Dammages are well aſſeſt by the Jury, although that it be 
done not by the Court. Becauſe the words are [| by the ſame Fury to (4) obely verf, 
be aſſeft] and not Dammages to be trebled by them (a). Salter. Noy's 

(8.) Upon an Habeas Orgs the Caſe was return'd to be, That H, ReP- 
being Church-warden, refuſed to take the Oath of Enquiry of the 
39Articles touching Eccleſiaſtical matters. And the warrant of the 
Commitment of the High Commiſſioners was to retain him, and 
wnril we ſhall give order for his delivery. By the Court,&c. Until we 
that is, All we, 12 E4.4.3.4. 1.7.7.4. that is not good; for if 
then any of them dies, or be removed, The party ſhall never be 
delivered by that means:But it ought to be,Until he ſhall be lawful- 
ly delivered. But notwithſtanding the Church-warden was not out 
upon Bail, becauſe now alſo he refuſed to take that Oath : But 
with a Ss far forth as the Articles do agree with the Law of God and the 
Land, Note, that ſuch ſubſcription or conſent to the Articles 

13 Eliz. by a Parſon is not good. As it was Adjudzedin 33, & 34. 
Eliz. B.R. Clark againſt Smithfield; But afterwards the Church- (b) thartox's 
warden was delivered by the High Commiſſioners (6 ). Caſe. Noy's 

(9.) If the Pariſhioners have time out of mind uſed to chuſe Rep- 
two Chuzch-wardens yearly, and to preſent them to the Archdea- 
con to be ſworn, and he have uſed to Swear them, and upon ſuch 
election and preſentation to him to be Sworn, he ſhall refuſeto 
Swear them, a Writ may iſſue out of the King's Bench, directed to 
the Archdeacon, commanding him to Swear them, Mich. 15 Fac, 

B.R. ſuch Writ was granted for the Church-wardens of Sutton Y «- 
lence in Kent ; for although there was _ made primo Fac, to 
K 


the 
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the contrary, yet that cannot take away the cuſtome,. Ty. 15 Cer, 
B.R. The like Writ was granted for the Church-wardens of the 
Pariſhes of Erhelborough and St. Thomas Apoſtles in London, after 
divers motions, and upon hearing of the Council on both ſides, 
Paſch. 4Car.B.R, Rot.420,between Draper and Stone. The like Writ 
(5) Roll. Abo. was granted for the Church-wardens of Hotberton in Devon (c) If 
verb. Prerog one be choſen Church-warden, and the Official of the Biſhop re- 
bit. L. fuſe to Adminiſter his Oathto him, he ſhall havea ſpecial Writdi- 
xected to the Official, commanding him to give him his Oath, Tr, 
17 ac. B.R. Biſbop's Caſe. Rell, Rep. Norte, That an Attorney 
cannot be a Church-warden : if he be choſen, and refuſe, and be 
ſued for ſuch a Refuſal in the Eccleſiaſtical Court, he may have a 
Prohibition. Paſch, 14 Car.1, B.R. in Wilſon's Caſe, & Trin, 15 
Car.1. B R. Barker's Caſe. Roll's Caſes, 2.par. fo.272, 
(10, ) By the InjunCtions of King E4.6. An. 1547. to all the 
Clergy as well as Laity of this Realm, it is required, That the 
Parſon, Vicar,or Curate,and Pariſhioners of everyPariſh withinthis 
Realm, ſhallin their Churches and Chappels keep one Book or 
Regiſter, wherein they ſhall write the day and year of every Wed- 
ding, Chriſtning.and Burial, made within their Pariſh, &c. and 
therein ſhall write every Perſons Name that ſhall be ſo Wedded, 
Chriſtned or Buried. And for the ſafe keeping the faid Book; the 
Pariſh ſhall be bound to provide of their Common Charges, one 
ſure Coffer, with two Locks and Keys, whereof the one to remain 
with the Parſon, Vicar, or Curate, and the other with the Wardens 
of every Pariſh-Church or Chappel,wherein the faid Book ſhall be 
laid up: which Book they ſhall every Sunday take forth,and inthe 
preſence of the ſaid Wardens, or one of them, write or recordin 
the ſame, all the Weddings, Chriltaings, and Burials made the 
whole week before ; and that done; to lay up the Book in thefaid 


{d)Vid.Biſhop 
Sparrow's Col- 


le&ion,&c. pa, 


Ss 


Hill. 9 Jac, 
1609. B,R. 
Rarton*s Caſe. 
Brownl, Rep. 
PAr«2 


Coffcr,as before. And for every time that the ſame ſhall be omitted, 
the party that ſhall be in the fault thereof,ſhall forfeit to the ſaid 
Church three ſhillings four pence,to be imployed to the Poar mens 
Pox of that Pariſh(4). 

(11.) A mantaxed by the Pariſh for Reparation of the Church 
was ſued for the Tax by the Church-wardens in the Ecclefiaftical 
Court: Depending this Suit one of the Church-wardens releaſed to 
the Defendant all ACctions,Suits,and Demands ; the other Chorch- 
warden proceeded in the Proſecution of the Suit,and upon-this the 
Defendant procured a Prohibition ; upen- which matter ſhewed&t 
therein was Demurr joyned. Davenport moved for a Conſulta- 
tion. The Queſtion was,where two Church-wardens ſae in the Ec- 
cleſiaſtical Tourt for a Tax, and one of them releaſe, whether that 
Releaſe liall barr his Companion or uot ? -It ſeemed to him, _ 


" and Sidemen, 


this Releaſe ſhall not be any Barr to his Companion, or impedi- 
ment to ſue ; for he faid, That Church-wardens are not partics in- 
terelſed in the Goods of the Church, but are a ſpecial COIInn 
for the Benefir'of the Church ; for which he cited the Caſe in 8 E.' 
4.6, The Church-wardens brought Treſpaſs for the Goods of the 
Church taken ont of their poſſeſſion, and they counted ad dammurn 
Parochianerum, and not to their proper dammage: and the 11 #7. 
4.12, 12 H.7.27. 43 H.7.9. where it is faid expreſly , That the 
Wardens of a Church are a Corporationonly for thc benefit of 
the Church, and not for the diſadvantage thereof : but this Releaſe 
ſounds to the diſadvantage of the Church, and therefore ſeems t5 
be no Barr: Alfo this Corporation conſiſts of two perſons,and the 
Releaſe of one isnothing worth ; for he was but one Corps, and 
the moiety of the Corps could not Releaſe; and for theſe Reaſons 
he prayed a Conſultation.Zelverton tothe contrary, and he took 2 
diffcrence and ſaid, that he agreed, that if the Wardens of the 
Church have once poſleſſion of the Church,there in Action of Tret- 
paſs brought for theſe Goods one warden cannot releaſe : But this 
Tax for which they ſue is a thing meerly in Attion, of which they 
have not any poſſeſſion, and there he cannot Sue alone ;, and there- 
fore this Releaſe ſhall barr his Companion. The Court interru 
ted himand faid, That clearly Confultation ſhall be granted, Flee 
ming Chief Juſtice, we have not need to diſpute this Relcaſe,whe- 
ther it be good or not ? and there is a difference where Snit is com- 
menced before us, as if Church-wardens brought Treſpaſs here for 
Goods of the Church taken, and one Releaſe, then we mightdif- 
Pute whether this Releaſe were good or not ; but when the mat- 
ter is originally begun before them in the Eccleſiaſtical Court, and 
there is the proper place to ſue for this Tax, and rot any where 
Elſe, we have nothing to do do with this Releaſe; for which rea- 
ſon by the whole Court a Conſultation was granted. Inan Action in 
the Eccleſiaſtical Court by two Church-wardens, if the Defendant 
plead the Releaſe of one of them, thar ſhall be tried there, and no 
0<-yomny ſhall be granted. Yd, Roll. Abr. verb. Prohibition, pag. 
306. 24.3, h 


(22. If the Church-wardens of a Pariſh haye uſed time ont of Mich. 22 Jac. 
mind,&c. to chuſe the Pariſh-Clerk, and Suit be in the Eccleſiaſtical B- R. 2uween 
Court to remove him, and to put in one of the Parfon's choice, a 4'povle and 


Prohibition lies, as in Walpoel's Caſe ; but there the Prohibition 
wasgranted by the conſent of parties, to try the Cuſtome. The 
like Prohibition was granted betweenBrown and Crawſhawe for 


White Chappel Pariſh. And the like granted between Beaumont and Jac: Rot. 456+ 


Weſtley for the Pariſh of St. Gtbberrs in Wells, 
Kk 2 (13) If 
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P. 19 Jac. B.R. (13.) If a Preſcntment be made by the Church-wardens of a Pg- 
Rote177- riſhinthe Eccleſiaſtical Court, T hat F.5. one of the Pariſhioners 
P. da in. isa Railer and Sowerof Diſcord among his Neighbours, a Prohibj- 
*7, Caſe.Hob, tion lies; for that belongs to the Zeez,and not to that Court,unleſs 
Rep. Caſe.311. it WETE IN the Church or ſuch like place. 

(14.) Where the Pariſhioners of a Pariſh have uſed time out of 

P. 5 Jac. BR. 1:14. &c. tochuſe one Church-warden,and the Vicar-another,and 
"= _ afterwardsa Canon is made, That the Vicar ſhall chuſe both,. and- 
i Kent. 44- ſo he doth accordingly, and the Pariſhioners ſhall chuſe one accord- 
jadg'd. ing to the Cuſtome, and the Ordinary diſallow him, and confirm 
Tr. 7 Car.B-R. the Two choſen by the Vicar, a Prohibition hath been granted in 
_ Ewan this caſe. So likewiſe a Prohibition was granted againſt the 
—& 1,01. Church-wardens, choſen by the Parſon of St. Magnus near Lon-. 
P. 4 Car. B.R. don-Bridge by force of the Canon, on a ſurmize, T hat the Pariſh 

Ror. 420. Dra- hada cuſtome to Elect both Church-wardens, The like alfo was: 
per and Stones pranted for Abchurch in London, 

; (15.) Where the Church-wardens ſued in the Eccleſiaſtical 
00 mare Court F.5. ſuppoſing in their Libel,. that he and all thoſe whoſe E-! 
wardens of fate he hath in certain Land. next adjoyning tothe Church-yard, 
Claydon azxd have uſed time out.of mind,&c.to repair the fences of the Church- 
Duncombe. yard next adjoyning to the ſaid Land : In this caſe it was faid, that. 
Roll. Abr. pag- : Prohibitition lies, and that it ought to be tried at Common-Laws 
a87. for that it isa charge to the Temporal Inheritance. 

(16.) If the Pariſhioners ſue the Church-wardens of the Pariſh! 
in the Eccleſiaſtical Court to make an Account, and in that Suit 
coſts of Suits are Taxed for the Pariſhioners againſt the Church- 
wardens, and after the Church-wardens pay the coſts to one of 
the Pariſhioners, and thereupon he that receives the colts gives a 
Releaſe to the Church-wardens ſor the ſaid coſts, and that Releaſe 
is after pleaded by the Church-wardens 2gainſt the other Pariſhio- 

. ners in the Ecclctiaſtical Court,and they there dilallow it ; yet no 
ag ok _—_— Prohibition granted,for that they have cognizance of the Original, 
& Good in per &.the colts, they ſhall have cognizance alſo what ſhall be a ſuff- 
Cur. cient payment thereof. And in this caſe. a Prohibition was denied. 

( 17.) The Church-wardens cannot preſcribe to have Lands to 

Paſc. 4 - - them and their Succeſſor,for they are not any Corporation to have 
areding > © Lands but for Goods for.the uſe of the Church. And therefore it 
ſeems atthe Common Law, if a Feoitment be made to the uſe of the 
Church-wardens of D. it is a void uſe,for they have no capacity of 
ſuch purchaſe. 
38 Fl. Merbold ( 18) The Church-wardens gift of Goods intheir cuſtody with 
and z#inn's Out the aſſent of the Sidemen or Yeſtry, is void. If a man take the 
Caſe, cited by Orga#5 Out of the Church, the Church-wardens may have Attionof 
Coventry. Treſpaſs for them, for the Organs belong to the Pariſhioners, and 
aot 
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not to the Parſon; therefore the Parſon cannot ſue Him in the Fc- 
cleſiaſtical Court that takes themayay, ' + The Church-wardens by Trin. 12 Jac. 
the aſſent and agreement of the Pariſhioners, may take a decayed B. R. prr Cur. 
Bell,and deliver it to the Bell-Founder,and that by theiragreement 3a ged. : 
he ſhall have 4/. forthe caſting thereof, and retain-it-uatil the 4/. —_— " £1 ap 
be paid; and that Agreement of the Pariſhioners ſhalt excuſe the ;z;;y's Caſe: at 
Churchwardens in a Writ of Account brought agamit them by their (pr. Adjudg'd. 
Succeſſots Church-wardens; forthe Pariſhjoners are a Corporation 

to diſpoſe of ſuch perſonal things as appertain to the Church, 

(19.) B. Church-warden-.of.the Churchof $; was ſued in the 
Eccleſiaſtical Court ta Account for the Monies which he had recei- 
ved'andexpended by reafon of his:Qffice the: laſt year palt;and for 
obtaining a Prohibition he ſuggeſted, That per legem terre, he ought 
toaccount before the Miniſter of his Pariſh,the ſucceeding Church- 
wardens, anda great number of the Pariſhioners, and that he had: 

Accounted accordingly. Henden, the Eccleſiaſtical Judge ex Offici 

may compell him to Account before him: I agree that Church- 

wardens for all perſonal things concerning the Church are a Cor- Hill. 15 Jac. B. 
poration 8 E.4.6. and for Goods of the Church they may have A--®- —_— Caf. 
Ction, and count to the dammage of the Pariſh, and the ſucceeding ** **Þ- 
Church-warden may have Action againſt his Predeceſſoras m__ 

a Stranger, but not as againſt an Officer for what he did ratione Offi- 

c:4,and then if he ſhall not be enforced to Account in the Eccleſiaſti- 

cal Court, then there will be no remedy againſt him, vid; 12 #.28, 

(2) Heisan Eccleſiaſtical Officer, and therefore proper tothe Ec- 

cleſiaſtical Judge to have Juriſdiction of his Account ;z And a Clerk 

of a Pariſh may ſue in the Eccleſiaſtical Court for his Fees, which: 

are called Largitiones Charitative, vid, Regiſt f.52. for he is quodam- 

modo an Officer Spiritual, 21 E.4.47. But notwithſtanding this, a. 

Prohiþition was granted : And Mownrague Chief Juſtice ſaid, That 

a Charch-warden is not an Eccleſiaſtical Officer,but Temporal em- 

; Ployed in Eccleſiaſtical buſineſs ; Quere, Whether in that caſe the 

Miniſter may require him to renderan Account? and if he refuſe, 

Whether the Eccleſiaſtical Judge may compel him to Account? 

(20.) In Treſpaſs by Church-wardens, for taking a Bell out of H4mn and: 
the Church in the time of their Predeceſſors, it was Adjudg'd, ap Wy 
That the Action did lie, whereas it was declared ad damnumipſe- pp 
r4m, which ſhall be ſuppoſed ad damnum Parochianorum. 

 (21.) The Pariſhioners of the Pariſh of Al-Hallowes in London, warner's Caſe. 
did preſcribe to chuſe their Church-wardens every year, and they Cro. Par2- 
choleW. their Church-warden ; The Parſon by virtue of a late Ca- 
non,that he ſhould havethe EleCtion,choſe C.to be Churchwarden, 
and procured him to be ſworn in the Eccleſiaſtical Court ; and a 
Protubition was praycd,for that it being a Special cuſtome the Ca- 
nOns 
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nons cannot alter it,and if every Parſon might have EleCtion of the 
Church-wardens without the aſſent of the Pariſhioners, they might 
be much prejudiced: And fo it was ſaid, That it had been Adjudg'd, 
Paſch. 5 He inthe caſe of the Pariſhioners of Walbrook._in Longon, 
Finth lib. 2. c- (22.) Although ( as aforeſaid) the Law doth'make Church- 
17-Þ07 9-Roll's grarders a kind of Corporation,andenables them by tliat Name to 
Caſer. pat.1- f- 1.1. moveable Goods and Chattels, and to ſue and be ſued at Law 
oh concerning ſuch Goods for the uſe and benefit of their Pariſh; yet 
they cannot take an Eſtate of Lands to them by name of Charch- 
wardens ; nor can Church-wardens preſcribe to have Lands to them 


and their Succeſlors, for they are no Corporation to have Lands, 
but for: Goods of the Church only. | 


CHAP. IV. 
Of Conſolidation, or Daion of Churches. 


1. Conſolidation, what ; whence fo called; by whom, and in what 
caſes tt may ibe made. =» 

2. The ſaveral kands of Conſolidation, 

3. Thereaſons and grounds thereof: in the Law. 

4. The Requiſites of Law in order th a Conſolidation, | 

5. How Conſolidation 15 prattiſed here with us, and how in France, 

6. The diviſion or diſtinition which the Canon Law makes of Conſo- 

lidation, 


(1,) On:folidation is the uniting,combining, or conſolidating 
- of two Churches or Benefices in one (a). This cannot (a) Broo. tir. 
be done without the'conſent of the Biſhop,the Patron, #nz0n. 

and the Incumbent. This word thus uſed in an Ecclefiaſtical ſetiſe, 37 #5 &21- 
takes its denomination from what the Civil Law intends by conſo- 
lidating the Intereſt of Poſſeſſion and Property together, which in 
that Law is called, Confolidatio nſrusfrubtus & propreetatts ; As when 
a man having the Uſufruct of certain Lands by way of Rent,Deviſc, 
or otherwiſe, dottythen and at the 'fame time purchaſe the Fee or 
Inheritance thereof; hoc caſu Conſolidario fieri dicitur, TInſtit, de V- 
JufruF.3.3.5S0 that in ſuch Secular concerns,according to that Law, 
it properly {igniftes an Uniting of the poſſeſſion,occupartion,or pro- 
fit, with the property of the thing ſo prepoſſeſled ; which is ſome- 
times calledan Vmty of poſſeſſion, being a Joynt-poſſeflion of two 
Rights in the ſame perſonby diſtin@t and ſeveral Titles.By the Sta- 7 tam 
tute of 37 H.$. ca.21.it was lawful to make an Union or Conſoli- ds ant i 
dationof two Churches inone, whereof the value of the one was 32; 
not above ſix pounds in the King's Books of the Firft-Frurs,” and 
not above one mike diſtant from the other. And by alate Statute 
of 17 Cer.2. _y » It may be lawful for the Biſhopof the Djocels, 
Mayor, Bayliffs,&c. of any City or Town Corporate, and the Pa- 
tron or Patrons,to unite two Churches or _—_— in any fuch Ci- 
ty, town,or the Liberties thereof; provided the Churches ſo unj- 
ted exceed not the annual value of an hundred pounds, unleſs the 317 ©5725 
Pariſhionersdelire otherwiſe. See the Statute at Large. 5 

(2. By this Conſolidation or Union of Churches one of the 
Benefices becomes void, yea extinCt in Law, 7d enim quod Alters 
Wniur , extinguitur, neque amplins per ſe vacare dicitur, DD.inc. 
Cam acceſſiſſent, de Conſtit, & Ludo, Gomez., in Regul, Cancell, Gall.de 
Trien, 
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Trien, peſſeſſ. q. 8. Fo. Andy. ad Clemen. 1. de Supplen. Neglig. Pralat, 
Again, the Law in exprels Terms ſays, That snterennt BeneficiaU. 
mione, quando duo vel plura Beneficia in unnm in perpetunm Cconjun. 
guntur, C. Sicut wnire, de Exceſ,Pralar. Of thns olidation or 
Union theLaw makesa threefold*<ſtinftion, or it may be done 
three ſeveral ways in conſtruCtion of Law, (1) When one and the 
ſame perſon is ſet or appointed over two Churches. Can. & tempor 
iras, 16.94.1.C.1, Ne Sede Yacante, This with us amounts toa 
lurality, but not untoa Conſolidation or Union. (2_) When one 
Church is ſo united to another, that that which is united, amrit 
jus ſuum, & to utitur Cui fit wnio. C. Recolentes 5, fin. de Stat, Monac, 
& Lindw. de Locat. & Condutt, Cc. licet glo, verb. Appropriationum, 
(3,) When Two or more Churches or Beneficesare ſo united toge- 
ther, as that the one is not ſubject to the other, in which caſe Qued 
melins eſt , retinerur. ay. Cc. Medicamentum. de penit, dift. 1. gl. in 
regu. 11, Cancell. Innoc.S. 5 wid 
(3). There are ſeveral Cauſes or Reaſons in the Law for this 
Conſolidation,Incorporation, Armexation, or Union of "Churches; 
and they are chiefly theſe five, (1). An unlawfuldividing of thoſe 
Churches or Eccleſiaſtical Benefices, precedent to their reintegra- 
tion or intended Conſolidation, as when ſuchas had been formerly 
united, were illegally divided. Orbo. Conſtst, Ne Eccleſia una, C. eun 
fit ars. gl. ib. in wer. reintegrentur. (2) For the better Hoſpitality, 
and that the Rector might thereby be the better enabled to relieve 
the Poor. 25. q.3. poſteaquam. $. biuita, & dit, gl. Ortho. Conſt, 
(3) The overnighneſs of the Churches each to other in point of 
Scituation,inſomuch that one ReCftor may commodiouſly diſcharge 
the Cure of bothyby reaſon of the vicinity of the places. Arg. extr. 
de Preberd. c. Majoribus. (4) For or by reaſon of a want or defect 
of Pariſhioners, as when one of the Churches is deprived of her 
people by ſome incurſion of an Enemy, or by ſome mortal Diſeaſe 
or Sickneſs, or the like. 11. q.1. Vno.+ gloſſ. ubi ſupra. (5) For 
and by reaſon of the Extream Poverty of one of the Pariſhes. Exrr. 
de eta, & qua.eamte, Extr. de Prebend, vacant, in fin, vid, Tholo). 
Syntagm. jur. lib. 17. cap. 5. nu.7. All which Cauſes or Reaſons of 
Conſolidation are enumerated out of the Canon Law by Fohn de 
Aton in his gloſs upon Cardinal Orho's Conſtitutions, and whatever 
other cauſes of conſolidation are aſſerted by the DD. may be all 
reſerr*d to one or other of the foreſaid Reaſons. Likewiſe, there 
are certain Solemnities required by the Canon Law, to be uſed and - 
obſerved in the Conſolidation and Union of Churches and Eccleſi- 
aſtical Benefices, the impraCticability whereof in this Realm, ha: 
ving otherwiſe provided inſuch caſes, can have no ſuch malign - 
Zuence in Law, as to invalidate the thing for want of ſome Circum- 
ſtantials, 
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ſtantial, ſo long as there is a retention of Eſſentials, according to 
the Laws and Conſtitutions of this Kingdom.UVn1o fatta ab Epiſcops 
deber intervenire Conſenſus Capitals ſui, Clem. fi Una, de reb, Eccl. nou 
aliend. Item requiritur Conſenſus Patroni, Clem, in agro, $, ad hec 
de Stat. Mona. Item nullum habet effettum vivente as 9s Card. 
Zab. in dit, Clem, Si una Cc. Item, verus valor Beneficiorum Expri- 
mi debet, Cc. 

(4.) In-all Conſolidations regularly there onght to be Cayſa Ne- 
ceſktatis vel Utilitats : Alſo the juit and true value of the Benefices 
ought to be known, as well of that which isto be united, as of that 
to which the other is unitable z in order whereunto there ought to 
iſſve a Commiſſion of Enquiry touching the ſaid cauſe and value, 
at whichall perſons pretending intereſt,are to be or may be preſent 
upon Summons or Notice thereof timely given them tothat end 
for no Conſolidation or Union of that kind ought to be made oz 
wvocatis wocandis. Rebuff . Reſp. 195. 

(5.)This Form touching Conſolidations and Union of Churches 
and Eccleſiaſtical Benefices is practifed in France; which, though 
there appears nothing therein but what ſeems conſonant to reaſon, 
yet the Statute-Laws of this Realm haye herein made other provi- 
tion in this matter : And that which we now commonly call Conſo- 
lidation;the Canon Law,which is beſt and moſt properly acquainted 
with this matter, calls Vn:07; Touching which there are in uſe and 
practice many things in divers Nations and Countries, which were 
Incognita to the Interpreters of that Law,and not in all things con- 
ſonant to each other ; thereby rendring this Subject the more per- 
plexed by reaſon of the ſeveral modes of practice, diverſified ac- 
cording to the various Conſtitutions of ſeveral Nations reſpective- 
ly; for which reaſon the Interpreters of theCanon L aw are the leſs 
poſitive in reducing the ſtate of this Matter to ſucha point of cer- 
tainty,as may be ſaid infallible in Law ; only they all agree in ſome 
certain Eſſentials to an Union, as alſo (for the moſt part) in this 
Definition thereof, viz. That Uno eſt Beneficiorum ſeu Eccleſiarum 
ab Epiſcops, wel ab alio Superiore fafta annexio, To which this alſo 
may be added by way of deſcription;though not by way of defini- 
tion, That quando fit unio, Ecclefia in proprietatem conced: ſolct, Cap, 
in Cura, de jur Patronat. and it muſt be Uno Beneficiorum, for there 
cannot be anUnion unleſs there be plura Beneficia in the Caſe.L.1.c 
per totwm. ff. de Optio Legat. Alſo it is Beneficiorum ſeu Eccleſiarum, 
becauſe the word[Berefice Jis1n it ſelf a general term comprehend- 
ing all Benefices, great and ſmall, Regular and Secular, Dignities, 
and Offices : C.1, de reg. jr. in 6.C, extirpande, 5. qui vero, de Prebend. 
Sothat Biſhopricks, as well as other Benefices, may be united and 
annexed ; But a Biſhoprick, which the Law calls culmen Digns: a- 

Si tis, 
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tis, doth not Regularly fall under the name or notion of Benefice: 
C. pen. de Prebend: and yet two Biſhopricks may be united. c, Deci- 
mas, & ſeq. 16.9.1, Re ff. de Union, Benefic, nu.45. 

(6.) This Conſolidation or Union at the Canon Law, is either 
Peyperual or Temporal ; if Perpetual, then it muſt be ſoexpreſſed in 
the Union, that in perpernuum wnivimus ; C. expoſuiſti, de Prab, if 
Temporal, Then it is only for his life in whoſe favour the Vnion ig 
made, C.1. me Sedevacante, andat his death it expires, C. quonian 
Abbas, de Offic. Delegat. But the PraCtice with us knows nothing 
of the Temporal Member of this diſtinftion ; not is the praCtice 
thereof at this day received in Fraxce, Rebuff. ubi ſupr. 14. 9. ſuch 
Temporal Unions being only iz contemplatione perſone, non Eccleſie, 
whereas the Law is, Eccleſie magis favendum eſt, quamperſone. Die, 
C1, & C. requiſiti, de teſta, & Oldr.Concil.257, And where two Pz- 
rochial ChurcheSare conſolidated or united, that Church to which 
the other is united ſhall be the Superiour and principal, the other 
which is united, is the Inferiour and Acceſſory, yet ſhall enjoy the 
Priviledges of that Church to which ſhe is united. c. recolentes , in 
* fin.deſtat. Monach. Laſtly, The more worthy Benefice is never uni- 
ted to the minus digno, and therefore a Parochial Church may not 
be united to a Chappel, ed e contra.Sic C. expoſuiſti, de Prebend. 
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CHAP. XV. 
Of Dilapidations. 


1, What Dilapidation ſignifies ; how many ways it may happen ;; the 
Remedies in Law in caſe thereof 5, and to what Court the cognizaxce 
thereof operly —_ 

Proviſions made by the Canon for prevention of Dilapidations. 

. Dilapidation twofold in conſtruttion of Law; An Expoſition of 
the ſaid Canon, ; the Biſhops power of Sequeſtration in caſe of Di- 
lapidation. . 

4. By whom the Body of the Church, and by whom the Chancel ſhall be 
kept in m__ » How the charge of Repair in the caſe of Dilapidati- 
on ſball be apportioned, and what the Law in ſuch caſes, where one 
Pariſh is divided into two. 

5. Dilapidation of Eccleſiaſtical Edifices, a good cauſe in Lay of 
Deprivation. 

6. The Injunttion of King Ed.s. for prevention of Dilapidations. 

7. Leaſes made by a Parſen,void by Statute for Non-reſidence, to pre- 
vent Dilapidations, 

8. The waſting the Woods of a Biſhoprick,,” a Dilapidation in Lay, 
ſuch Woods being the Dower of the Church. 

9. AVicar felling down Timber Trees and Wood in the Church-yard, 
is 4 Dilapidation, and good cauſe of Deprivation, 


to 


0D) 


(1,) Ilapidation is the Incumbents ſuffering the Chancel or 
other the Edifices of his Eccleſiaſtical Living to go to 
ruine or decay, neglecting to repair the ſame ; It ex- 

tends allo to his committing or ſuffering tobe committed any wil- 

ful Walt in or upon the Glebe-woods or other Inheritance of his 

Church. Againſt which proviſion is made by the Provincial Con- 

ſtitutions , whereof Sir Si21n Degge takes notice in his Parſons 


Counſellor ( a); though in truth the Canon there provides rather ag (4) Parſ. Counſ+ 
to ſatisfaction for, than prevention of ſuch Dilapications. Lindyw.c, P51 cap-8: 


ft Reftor alicujus Eccleſia, & gloſſ. ibid, But the Canon Law is expreſs 
and full in all reſpects relating to this implicit Sacriledge,nor doth 
the Cuſtome of England or the Common Law leave the Church 
without ſufficient Remedy in this caſe, albeit it poſtpones the ſatiſ- 
faction for dammages for Dilapidations to the payment of Debts, 
asthe Canon Law prefers it before the payment of Legacies. Sir 
Simon Degge inthe forementioned place makes mention of the In- 
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(5) Co. 11.49- 
2. 
(c) Rot. Palc. 
14H. 3 mM. 3. 


(4d) 20H. 6, 


9 E. 4+ 344+ 
{e) St. 13 El. 


C. 2. 
Cf St. 13 El. 
C.5, 


(£) F.N.B.$1. 


(b) Vid. Payſ* 
Counſ. par, 1» 
cap.8. 

(i) Sr, 14 El. 


Ee. I. 


hibition out of Charcery to the Biſhop of Durham by order of Par- 
liament in Edward the Firſt”s time, for waſting the woods belong- 


ang to that Biſhoprick (b). Alſo of the Archbiſhop of Dublir”s be. 


ingFined three hundred Marks for disforreſting a Forrelt belong. 
ing to his Archbiſhoprick (c), Likewiſe, that by Books of the 
Common Law, a Biſhop, &c. waſting the Lands, Woods, or Houſ- 
es of his Church, may be depoſed or deprived by his Superiour 
(4). And in caſe any Parſon, Vicar, &c. ſhall make any conyey- 
ance of his Goods, to defraud- his Succeſſor of his Remedy in caſe 
of Dilapidations; in that caſe it 1s provided by the Stat. of 13 E- 


. liz.c.2.that the Spiritual Court may in like manner proceed againſt 
* the Grantee; as otherwiſe it might have done againlt the deceaſed 


Parſon's Executors or Adminiſtrators(e): and all ſuch Grants to 
defraud any perſon of their jult ation, were made void by alater 
Statute(f ). Itis agreed, That the cognizance of Dilapidarions 
properly and naturally belongs to the Eccleſiaſtical Juriidiction, 
and no Prohibition to lie in the caſe; or if ſuch happen to be grant- 

ed, then the ſame to be ſuperſeded by a Conſultation{ g):: yetit 

ſ{cems Action upan the Caſe grounded.upon the cuſtome of Ene- 

land, have been brought in this cafe at Common Law,: and Dam- 

mages recovered (h)). It is alſo enatted by the Statute of 14 Eliz, 

That that Monies recovered upon dammages for Dilapidations, 

ſhall be expended in and upon the houſes, &c. dilapidated (s ). 

(2.) Cardinal Orhoborr in his Canon [ De Domibus Eccleſiarumre- 

ficiendss ] hath conſtituted and ordained, That all ſuch Eccleſiaſtical 

per/onsasare Beneficed, take ſpecial care, that from time to time 

they ſutkciently repair the Dwelling-houſes and other Edifices be- 

longing to their Benefices as oft as need ſhall ſo require;unto which 
duty they are earneſtly and frequently to be exhorted and admo- 

niſh'd, as well by the Dioceſans as by the Archdeacons, And if 
they ſhall for the ſpace of two months next after ſuch Manition 

neglett the ſame, the Biſhop of the Dioceſs may from thenceforth 

cauſe it to be effectually done at the parſon's charge out of thepro- 

firsand fruits of his Church and Benefice, taking only ſo much and 

no more as may ſuffice for ſuch Repairs; And the Chancels of 
Churckes to be in like manner repair'd by thoſe who are obliged 

thereto. And as to Archbiſhops,Biſhops,and other inferiour pre- 

lates, they are by the ſaid Canon enjoyn'd to keep their Houſes and 

Edifices in good and ſufficient Repair ſub divins Zudicis atteſtarione. 

Conſtit. Othobon. de dom. Eccle.refic. Sub divini Fudicii atreſtatione 

(h.e.) damnationis eterne in extremo Calculo, glo. in ver. $ divint 
Cenſt. Othobon. de reſident, Archiepiſc. 

(3-) By the Gloſs on that Canon it is inferr*d, That a Parſon may 

be guilty of Dilapidations, or of a Neglect inthat kind two way$; 
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viz. either by not keeping the Edifices in good repair,or by not re- 
pairing them being gone to decay. 'I hat Canon chiefly refers to the 
Manſion-houſes of all Penefices Eccleſiaſtical, and that not only of 
all Parſonages and Rectories, but alſo of all Biſhopricks, and of all 
Curates and Prehends, and of all others having Eccleſiaſtical Li- 
vings; but not ſpecially ( by the words of this Canon ) unto their 
Farm- houſes, though they alſo are by the Canon Law provided for 
incaſe of Dilapidations. And ſuch as neglect the Reparations afore- 
faid, may be accuſed and convicted thereof before the Dioceſan, 
who hath power to ſequeſter the Fruits of ſuch Benefices for theRe- 
parations aforeſaid, Gloſs, in wer. ceſſaverit in aift, Can. ſuch fruits 
thereof being in conſtruction of Law, as it weretacitly hypothe- 
cated by a certain kind of Priviledge for ſuch Indempnity ;and for 
that reaion the Biſhop in ſome caſes may tor that end ſequeſter the 
lame. 

(4.) And wheras in the aboveſaid Canon it is ſaid, That Char- 
cels (hall be kept in repair by ſuch as are thereunto obliged, it is to 
be underſtood, that that is ſpoken by way of alluſion to the common 
Cuitome in England, whereby the Body of the Church is uſually 
repaired by the Pariſnioners,.and Chancels by the Rectors,who not- 
witſtanding ought to be at the care, though not at the colts,of the 
other al'o ; he being annually accountable to the Biſhop for the 
ſame, 1f the Biſhop ſo pleaſe; for which reaſon the Rector hath 
power to audit the Accounts of the coſts and charges about the 
ſame, as alſo what ſhall Le given or bequeathed by way of Legacy 
ſor that end ard purpoſe. And where this cuſtome prevailsThat 
the Pariſhioners [hall repair the Body of the Church, it is not to be 
underſtocd, that this is incumbent on them as a Real, but as a Per- 
ſonal duty or burden; yet every Pariſhioner proportionably to that 
quantity of Land which he holds within the Pariſh and number of 
Cattel he feeds on the ſame : Glof.ibid, in ver, ad hoc tenentar, And 
in caſe one Pariſh be by legal Authority divided into Two, in that: 
caſe, if ſuch diviſion were made by and with the conſent of theſe 
Four, viz. the Biſhop,the Patron, the Parſon,and the Pariſhioners, 
then the more Ancient Church (hall not contribute to the Repara-. 
tions of the New, for that now they are two diſtinct Pariſhes. 
Gloſs. ibid, 

( 5.) Sir Ed.Coke in the third part of his Inſtitutes, having ſpoken 


of erecting of Houſes and Buildings,&c. tells us what he finds in Co. Inſt. par.2. 


the Books of the Common Law and Records, touching Dilapida- 
tions and decay of Buildings, and having Margined as here in this 
Margent, ſays, That Dilapidation of Eccleſiaſtical Palaces,Houles, 
and Buildings is a good cauſe of Deprivation. 


(6.) By 
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(6.) By the InjunCtions of King E4.6. Az.1547. toall his Cler- 
gy it is required, That the Proprictors, Parſons, Vicars, and Clerks, 
having Churches, Chappels, or Manſions, ſhall yearly beſtow pon the 
ſame Manſions or Chancels of their Churches being 1m decay , the fifth 

(L) Biſhop part of thetr Benefices , till they be fully repaired ; ard the ſame-ſo re- 
Sparrow's Col- paired, ſhall alwares keep and maintain in good eſtate (k,). Conſonant 
let of Arti- to which is the Thirteenth Article of Qucen Elzzaberhs Injuntions 
cies, &c. pa. 5+ yiven to all the Clergy, An.1559. | 

(7.) The Caſe was, where the Parſon made a Leaſe to the 

Plaintiff for 21 yearsaſter the Statute of 1 3 Eliz. of Lands uſually 
Lett,rendring the ancient Rent,the Patron and Ordinary confirm 

Hill. 31 Eliz. ed jt, the Leſlee lett part of the term to the Defendant;the Par- 
de — & ſon died, the Succellor entred and 1:A{ed to the Defendant; againſt 
on <4 whom the Leſlec br 2ught Debt upon the former Leaſe,who plead- 
cd the Statute of 13£E/;z. which made all Leaſes void; where the 

Parſon is not reſident, or abſent for 80 days : It was Adjudged, 

That the Leaſe was void by death of the Incumbent; for the Ju- 

ſtices ſaid, TheStatute doth provide againlt Dzlapidarions, and for 
maintenance of Hoſpitality ; and therefore provided the Leaſes 

{kall be void not only for Nomw-reſidence, but by death or reſignati- 

on , for otherwiſe Dilapidarions ſhould be in the time of the Suc- 

ceſſor, and he cannot maintain Hoſpitality. 

(3.) The waſting of the Woods belonging toa Biſhoprick; isin 

the Law underſtood as a Dilapidation, as was formerly hinted: 

what Timbcy 4 Note, By Coke Cheif Juſtice, a Biſhop is only to fell Timber for 
Biſhop may ji, Buildingsfor Fuel, and for his other necellary occaſions, - and there 
and for 34 jsno Biſhoprick but the ſame is of the Foundation of the King ; the 
Pe” Woods of the Biſhoprick are called the Dowey of the Church, and 
theſc are alwaies carefully to be preſerved;and if he fell and deſtroy 

this, upon a motion thereof made to us (ſays the Lord Coke) we 

will grant a Prohibition : And to this purpoſe there was a great 

Cauie which concerned the Biſhop of Dureſm,who had divers Cole- 

Mines, and would have cut down his Timber-Trees for the main- 
tenance and upholding of his works ; and upon motion in Parli- 

ament concerning this,for the King,Order was there made;that the 

Judges ſhould grant a Prohibition for the King ; and we will here 

(lays he) revive this again, for there a Prohibition was ſo granted. 

And ſo upon the like motion made unto us in the like caſe, we will 

alſo for the King grant a Prohibition by the Statute of 25 E.1.1f a 
Biſhop cut down Timber-Trees for any cauſe,unleſs it be for nece{- 

ſary Reparations (as if he ſell the ſame unto a ſtranger) we wil 

grant a Prohibition : And to this purpoſe I have ſeen ( faid he) 2 
coud Record in 25 E.1. where complaint was made in Parliament 
of the Biſhop of Dwrejm (as before) for cutting of TENTS 
or 
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for his Cole-Mines,and there agreed that in ſucha caſe aProhibition 
did lie; and upon motion made a Prohibition was then granted: Mich. 12 Jac. 
and the Reaſon then given,becauſe that this Timber was the Dow- B-R. Chapman 
er of the Church; and ſo it ſhall be alſo in the caſe of a Dean and "** 7 _ — 
Chapter; in which caſes,upon this ground we will grant(as he ſaid ) Reps DP 
Prohibitions; and the whole Court agreed with him herein. Alſo 
in Sakar's caſe,again ſt whom Judgement being given for S:mony,yet 
he being by aſlent of parties to continue in the Vicarage for a cer- 
tain time, this time being now paſt, and he ſtill continuing in pol- 
ſeſſion, and commiting of great walt, by pulling|down the Gla(s- 
windows, and pulling up of Planks, the Court granted aProhi- wich. 13 Jac; 
bition, and ſaid, That this is the Dower of the Church, and we will B.R. The King 
here Prohibit themzif they fell and waſte the Timber of the Church, 2 4inf# Sakar. 
or if they will pull down the houſes : And Prohibition to prevent Bulſtr. par.3. 
Dilapidations, and to ſtay the doing of any Waſte,was in that caſe 
awarded accordingly. 

(9.) In a Prohibition, the caſe was this: A Vicar lopsand cuts _ 
down Trees growing in the Church-yard;the Church-wardens hin- Mick. 13 Jac. 
der him in the carriage of the ſame away,and they being in Trial of _ JO 
this Suit : The Church-wardens by their Council, moved the Court 1:r.4, Bulſt. 
for a Prohibition to the Vicar, to ſtay him from felling any more. par.z. 
Coke Chief Juſtice, This isa good cauſe of Deprivation, if hefell 
down Timber-Trees and wood, this is a Dilapidation ;, and by the 
Reſolution in Parliament, a Prohibition by the Law ſhall be grant- 
ed, if a Biſhop fells down Wood and Timber-Trees, The whole 
Court agrecd clearly in this, to grant here a Prohibition to the Vi- 
car to inhibit him to make ſpoil of the Timber, this being (as it is 
called in Parliament.) the Endowment of the Church. Chke, we 
will alſo grant a Prohibition, to reſtrain Biſhops from felling the 
Wood and Timber-Trees of their Churches. And fo in this Prin- 
cipal Caſe, by the Rule of the Court a Prohibition was Granted. 


CH AP. XVI. 


Of Patrons, & de jure Patronatus; 


1. What Patron properly ſignifies in the Law, the Original thereef; 
and how ſubjett to corruption. 

. Inwhat caſe the Biſhop may proceed de jure Patronatus, and hoy 

the Proceſs thererof 15 tobeexecuted. 

3. Howthe admittance ought to be, in Caſe the ſame Clerk be preſented 
by two Patrons to the ſame Benef.ce. 

. In what caſes of Avoidance, Notice thereof ought to be givent 
the Patron; and what courſe in that caſe the Biſhop is to take, in 
Caſe ke knows not the true Patron. 

. Several Appellations in Law, importing Patron, 

. How many ways a Church may become Litigions, 

. Whether an Advowſon may be extended ? 

. In what caſe the Patron may preſent, where the King took_not his 
turn upen the firſt Lapſe. 

9. A Patron may not take any Benefit of the Glebe during a Va 

CANCY, 

10, Dn what caſe the Patron ſhall not by bringing the Writ of Qya. 
Imp. againſt the Biſhop, prevent the incurring of the Lapſe tothe 
Ordinary, 

11, The King is Patron Paramount, and Patron of all the Biſhy 
ricks in England : T he Charter of King John,whereby Biſbopricks 
from being Donative became Elective. 


(1.) ATRON, by the Caron Law, asalſo in the Feuds, 
P (wherewith our Common Law doth herein accord) 
doth ſignifie a perſon who hath of right in him the free 

Donation or Gift of a Benefice,grounded originally upon the boun- 
ty and beneficence of ſuch as Founded, Eretted, or Endowed 
Churches with a conſiderable part of their Revenue. De Jur.Patre- 
nat, Decretal, Such were called Patroni & patrocinandi, and pro- 
perly, conſidering the Primitive ſtate of the Church ; but now ac- 
cording to the Mode of this degenerating Age, as improperly, 2 
Aons & movenao ; for by the Merchandize of their Preſentations 
they now ſeem, as if they were rather the Huckſters than Patrons Of 
the Church. But from the beginning it was not o, when for the cn- 
couragement of Lay-perſons to-works of ſo much Piety, it was 
permitted them to preſent their Clerks where themſelves or their 
Anceſtors 
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Anceſtors had, expreſſed their Bounty: iti! that Kind ;' » whence 
they worthily acquir'd this Right of Jus -Patronarns , which the 
very Cenon Law for that reaſon-, wilt not underſtand 'as a; thing 


meerly Spiritual , but rather as;a [Temporal annexed to; whar . 


is Spiritual : - Quod., a Supremis Ponificibus \proditum: eFti',. Laicos 
habere Tus Preſentands Clerzcos 'Ordinayns t hoe ſingylari favore 


ſuſtinetur , ut alleentur Laics,  invitentar- , ' & inducant ur ad_. 


conſtruttionem Eccleſiarum. - Nec omni ex parte Tus Patronatus Spi- 
rituale cenſeri debet , ſed Temporale potins- Spiriruals annexum.Ghſſ. 
in C. pie mentis, 16..9. 7. Coraſ. ad Sacerdot, mater. par. 1.ca 


P+ 
2, Yet nottemporal in a Merchanmap race tnle(s'the Pre- | 
of periſhing together; : 

for prevention whereof, . proviſion. is made- by . that Solemn Oarh 


ſentor and Preſentee will run the; hazard, 
enjoyn'd by the Fortieth Canon of the Eccleſiaſtical Conſtitutions ; 
whereof there was noneed in former Ages leſs corrupt, when in- 
ſtead of ſelling Preſentations they purchaſed Foundations; andin- 
ſtead of erecting Idol-Temples (for-Covetouſneſsis Idolatry )they 
Founded, Byilt, and Endowed Churches- for the Warſhipof the 
True God, * Patroni in jure Pontificio -dicuntur » qui alicujus Eocle- 
fie extruende, &c. Authores faerunt , 1deoque Preſentandi & Of- 
ferendi Clericum , jus hahent, &c. Acquirunt autem hoc jus, qui de 
Epiſcops conſenſu wel fundant Eccleſiam , wel edificant , vel ante 
Conſecrationem To ut-10n- ,valde fit Obſeurnn, 4 Fus  Patrona- 
c 


natus', &c. Tw Ee Prejentand: Clericum ad. Eccleſiam Vacan- 


rem ex gratia et Conceſſum , . qui Conſentiente 'Epiſcopo , wel Con- . 


ſtruxit, vel dotavit Eccleſiam, Coraſius ibid. par. 4..cap.6, _ Andit 
is gratefully provided by the Canon Law,ifa Patron or his Poſterity 
being Patrons,do fall to decay,the Incumbent of ,the Fruits of the 


Church by Compulſary cenſure of the ordinary, ,according to that : 
Lawzis ta be enforced to make Contributionto them: For. which -. 
reaſon it 1s, that the Law. holds Urilxtas to! be one of the three: - 


fruits or effe(ts of a Patronage; viz. | Honos, Onus, Utilitas. 
(2.) If two Patrons, both pretending to the fame Church, pre- 


ſent unto the Ordinary their Clerks reſpeCtively,who inſiſt on their - 


Admiſſion,and the Biſhop by admitting the one; rejetts the other, 


he that is rejected, at leaſt his Patron,may have his Aftionagainit . 
the Biſhop,not in the Eccleſiaſtical,hut TemporalCourtaby a Quare - 


Impedit,or the like. In ſuch caſes therefore the | Biſhop is wont to 


decree a Proceſs commonly called Negotrunrde Fure Patronatus(that 


5) A day fixed and certain is appointed by the Biſhop to ſit in the 


Church that is void,and a Monitian, decreed-to be ſerved: on the - 

Patrons preſenting,and the Clerks preſented,; then and there tobe 

preſent, toſee pfoceedings in the ſaid bufineſsaccording to Laws. - 
—_ | to 


es 
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* 22 H.6.29-b. towhich cnd a Citation iſſues'to* Twelve perſdhs, whereof ſix 6f 


If they refuſe, 
bring duly 
Summoned to 
Appear, the 
Commiſſioners 
of the Biſhop 


the Clergys and ſix of the Laity, all of the Neighbourhood of the 
ſaid vacant Church, to be then and there alſo preſent by way of 
an Enqueſt, and on their Corporal Oathsto F enquire on certain 
Articles,then miniſtred ro them, touching rhe right of Preſentation 
to the aid Benefice, Theſe Articles confiſt chiefly of theſe Four 


may Proceed 4- ypade, wit, (1) Who laſt preſented to the faid Church when it 


gainft the Cler- 
gy-men by St- 
queſtration,ean 
the Lay men by 
Eccleppaſtical 
Cenſurts. 
+ t 35 4n In- 
queſt of office 
in nature of 4 
'7rit depropii- 
erate probati- 
Ja,and doth not 
vind the parties 
Kight and Titles 


w3s laſt yoid,as alſo for the laſt two or three _ when it was 


void.(2 ) Whether the perſon or perſons who la | Trvnge. or 
theſe laſt two or three times or turns,at the time and tires of Va- 
cancy of the ſaid Charth, did preſent in his or their own pro 
right andritzei(3)Wherher either of the Clerks npw prefertelis 
known or ſuſpe&ted of any Notofious crime;or of Hereſie,Sitiony, 
Perjury, Adultery, or Drunkenneſs. (4) Whether either of 
Clerks now preſented hath giver or promifed;cither by himſelf;or 
any other for him and itt his name, or by or with his conſent or 
knowledgeaiy moriey 6f Other gratuity Wrettly or indireCtly, for 
obtaining of his Preſentation to the ſaid Behefice, ro the Patron 
thereof,or to any other who preſented tht faidCterk,or cauſed hin 
to be prefented. Oft which Articles if it be found by the Verdi 
of the ſaid Jury, that ſuch or ſach ofthe ſaid Patrons was in the 
polſeſlion of the Prefentation atthat time when the Church was 
la{t void;thew'is hisClerk to be admitted,if there be 90 other le- 
galimpediment to hindef it, thar is;nothing to affect him jvith, 
contained in the third or fourth Taft ptecedent Articles. > 
(3.) If two Patrons,cach pretending a right or title to the Pre- 
ſentarion,ſhall preſeatone andthe ſame perſon ſeverally to the BE 
ſhop tobe Admittedand Inftituted torhe Chiitch; the Biſhop cat 
not Admithitgefierally,but miſt in his'Admirtdnce of rhe Intuit ; 
bent, admit him-Incambent' of the Preſentation only of ont of 
them: Andifthey make ſuchſeveral Prefentarions, claming by 
feyeral Titles;the Biſhop is to direct his- Writ de Jare Patronatits; 
forthar inſuch caſe the Church is become Lirigiow;” et the Biſhop 
5 not-to award the ſaid Writ,but at the inſtance and requeſt of the 
faidparties. Andhere ©. at whoſe chatge the aid Writ of Tur 
P atrunatics (all in this cafe be ſed forth, whether ar the charge of 
the Biſhop, oriof the parties': for thar the old Books (as the Re- 
porter gives us to underſtand) do differ in this poitit-4ch. 8.74. 
C.B.in Danbyand Linley's Caſe. - Yid. 7 Ed. 4. Quare Imp. 100 
34 Hi6.41. 21 H.6.43. and 22 H:6.28. It is ſappoſed (and con-. 
monlypractiſed) -it is ſixed atthe inſtance and colt of one of the 


parties, or-of both ifthey joyn. 35 #6. 19.6.19.4, 346. 12.4, 


HeWSi7, 34 F16.3% 5.7.22 4; 


(4.) Sop- 


de Jurg,Paxrongus. 1$r 
(4.) Suppoſe that a Parſon be deprived by the Ordinary,or reads 

not his Articles ; In which caſes the Church is veid,yer notice mull 

he givento the true Patron for that time, orelſethe Lapſe incuys 

not (which is inconvenient forthe Chyxch, anda prejudice tothe 

Ordinary) for how ſhall hejn this caſe aſſure himſelf of a ſyfficient 

Notice?For if he give notice to him thatis. not Patrongtor this ve- 

ry turn, his notice is vain, and the true Patron perhaps knows nor 

of the Deprivation, or if he knows..it, needs not Prelent. without - 

notice giyen him, In this Caſe Sir H.Hobard Chief Jultice holds, 

That his way is to awarda Jure Patrenatus, with ſolemn. Premoni- 

tions Quoram Intereſt; And then enquiry being made who is Patron, 

to give him Notice, and if he Preſents not within fix months, then 

the Ordinary may Collate, though that ſhalFnot bind the very Pa- 

tron, yet is ſhall excuſe the Biſhop from Diſturbance upon Special 

matter ſhewed : But ifthe other ſuppoſed Patron preſent,and the 

ſix months incur, Quere if the true Patron be bound, fince there 

wasno Notice giyen him. And the Opinion of Hob.is,that though 

without Notice the Patxon is not bound by the Lapſe, yet that is 

nothing to ſave the Uſurpation of another pretended Parron, who ()P-{ch 

is not ſubject to give Notice (4.) Alſo if a Suit be depending be- Jac.C.B.Rox 

tween Two parties touching the right of Preſentation , and it be 827.CaſeSir 

not determined withigSix months,theBiſhop may preſent by Lapſe, #£1-is verl. 

and he that hath right.to Preſent, ſhall recover his Damages, as by - rg 


the Statute appears (b). 

(5.) The Sw. or he that harh right to Preſent to a Beneficezis a 
ſometimes termed Advowe,alias Avowe (Advocarus) (c). There is 2-cap.5.Trrms 
alſo Advowe Paramount or the higheſt Patron, which is meant only of Law-verb. 
of the King. Advocarus eſt ad quem pertinet jus Adverationis alicy- X®* _ #1 
jus Eccleſie, ut ad Eccleſiam N, WA proprio non alieno.,, poſſit Preſen- G —— -4a} why 
rare (4). Britton ſaith, That Avowe is he to whome the right of cap. 14. 
Adyowſon of any Church appertains; ſo that he may preſent there- F.N.B.fo.39. 
unto in his own Name: And is called Avowegfor a difference from 
thoſe that ſometimes preſent in another mans Namezasa Guardian 
that preſents in the name of his Ward ; and fora difference alſo 
from thoſe who haye the Lands to which an Advowſan appertains 
but only for term of their lives or.of years, by Intruſion or Dillei- 
ſin (e). Ts (e) Britton, 

(6.) A Church may become Litigious both before, and by,and ©2P+25- 
after a Jure Patronatus; Beforegas by a plurality of Preſentations : 

By, as whea, in caſe of plurality of Tapapeationns n a plural Fure 


Patronatys the one Jury gives aVerdict forthe Title of one Patron, 
the Ger for the Title of the other Patron : Afrer,as when after a 418.6.45.4. 


Twre Patronatws awarded, and Verdict thereupon given for one of 
the partio,a third perſon preſents before Acne of his Clerk 
m 2 jor 
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(f1 Callis 
Read.3. 
21H.65.444. 
Sed Ouzre. 
21H.6.per 
Newton and 
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for whom the Verdict was given. Upon a plural Jire Parronarus if 
one Jury give the Verdict for the Title ofthe one;the other for the 
Title of the other Patron, it is conceived in that caſe the Ordin 
may refuſe the Clerks of both Patrons, and ſuffer the Churchto 
Lapſe (#). And wherea Third perſon preſents after-a Verdict, as 
aforeſaid,but before the Clerk be Admitted, whereby the Church 
becomes Litigious de Novo, in that caſe the Biſhop may award a 
new Jure Patronatus. *Alſoif the Biſhopdoubts the Patrons Title 
that preſents, he may (as ſome conceire) award a Zure Patronatys 
albeit the Church be nor Liigtious (g); which is a ſafe way for pre- 
vention of any fupprize tothe righttul Patron or other pretenders, 
in which caſe if the Right of Patronage be found for another that 
had not before preſented, his Clerk may be admitted by the Oxgi- 
nary (hb); who is no Diſturberif he admita Clerk that is preſented 
before the Church become Liog__ byaſecond preſentation (5); 
for by the Verdict of the Jury aforeſaid,he is ſufhciently warranted 
to admit and inſtitute the Clerk for whoſe Patrons Title the Yer- 
dict is given,in doing whereof he is no Diſturber ,albeit the other 
Patron,againſt whom the Verdict is given,ſhould after recover ina 
Quare impedit, And aftera Verdict in a Jure Patronatus found fot 
a Patron,he ought to renew hjs Requeſt to the Ordinary for the ad- 
miſſion of his Clerk ;otherwiſe the Biſhop may Collate;in caſe the 
Church Lapſe after Six months. 

(7). Sir Fohn Arundell and his Wife brought a Quare impedit 
againſt the Biſhop of Glouceſter and others, who pleaded in Bar, 
that Wilkam Starton was ſeized of a Manor to which the adyowſon 
vas appendent, and bound himſelf in a Statute-Merchant of 200l. 
to one Long, and the Statute was extended, and conveyed the 
intereſt of the Statute to one of the Defendants, and then the 
Church became void : And by the”Court the Advowſon 'may be 
extended, and if it become void during the Connlees eſtate, the 
Conuſee may preſent (k) 

(8.) In Beverley's Cafe againſt the Archbiſhop of Canterbury, 
where the queſtion was whether the Queen might take her turn 
to Preſent, in regard ſhe took not her turne when the firſt Lapſe 
happened immediately at the firſt Avoidance, by reafon of the In- 
cumbents having T wo Benefices, within the Stat.of 2 1. H. 3: And 
all the Juſtices of theCommonPleas after long and ſerious d-bate, 
did Relolve, That the Queen ſhall not now have her Preſentation, 
but the Patron,becauſe the Queen hath ſuch Preſentment by Lapſe 
astheBilhop had,and no other,and could preſent but to the preſent 
Avoydance then void : Andalthough Nallum tempus otcurrit Regi,, 
yet we mult diſtinguiſh it thus, for where the King islimited toa ' 
time certain, or to that which in it ſelf is Tranſitory, ' There the 
King 


m—_ Sh —_ 


de Jure Patfronatus, 183 
King is to doit within the time limited , or in that time wherein 
the thing to be done hath Eſſence or Conſiſtence , or whule it re- 
maineth, for otherwiſe he may not do it afterwards : So where a 
Second preſentment is granted to theKing,and he does notPreſent, 
he may not after ([). (1) Beverly 
< = During a Vacancy the Freehold of the Glebe is in Abes- againſt the 


anceCm), and not in the Patron (z_; who can take no benefit Archbiſhop 


thereby in that time (o), nor can he have any attion for Treſpaſs 


of Canterbury. 
Owen's Rep. 


done thereon in the time of ſuch Vacancy (p); Yet if a man hath (n)Littl.144- 


an Annuity out of a Parſonage, and he in the Vacancy thereof Re- (x) 88.5.24.b. 


leaſe to the Patron,it ſhall extinguiſh the Annuity. 21.7.41.C. (0) Ibid. 


5-Forde,81.b. 

(10.) If a Church becomes void by the death of the Incumbent, 
or otherwiſe, and the Patron within Six months bring a Quare 
Impedit againſt the Biſhop, and then Six months paſs without any 
Clerk preſented by the Patron to the Biſhop; in that caſe the Lapſe 
ſhall incur notwithſtanding the pendency of the Writfor it is not 
reaſonable that the Ordinary ſhould loſe his Title of Lapſe without 
any wrong done by him,by a fraudulent action brought without 
cauſe by the Patron, and whereby the Ordinary is put ro Expences 
without cauſe,and by ſuch fraudulent means thePatron might keep 
the Church perpetually void. Hob. Rep.270, & Roll. Abr. verb. Pre- 
ſentment, lit. X.pag.366, 

(11.) The 7us Appelland; in defect of Juſtice, and the Fus Pre- 
ſentandi in caſe of Lapſe, ſeem to have a parellel reſemblance with 
one another intheir gradations; for as they both primarily meet 
in the Ordinary : ſo they both pals from him to the Metropolitan, 
and from him to the King,not only as Supream Ordinary, but alſs 
as Patron Paramount of all the Biſhopricks in England ; which, as 
they were originally Donative per Arnuluwm & Baculum: ſonow 
ſince King Johns time, they are by Canonical Elettion ; for King 
7obn by his Charter dated the 15th of Jannuary in the 16th year 
of his Reign,granted this priviledge to the Church in theſe words, 
viz, Quod qualiſcunque Conſuetudo temporibus Predeceſſorum neſtro- 
rum hattenus in Eccleſia Anglicana fuerit obſervata , & quicquid 
juris nobis hattenus Vindicaverimus, de catcro in univerſis & ſmgulis 
Ecclefiis & Monaſteriis, Cathedralibus C- Conve ntualibus , totius 
Regni Angliz , Libere ſit in perpetuum Elettiones quorumcunque 
Prelatorum, majorum & minorum ; Salva Nobis (+ heredibus 10- 
firis Cuſtodia Eccleſiarum & Monaſteriorum vacantium , que ad jos 
pertinent, Promittimus etiam quod Nec impediemus nec impediri 
permittemus per Miniſtros noſtros , nec procurabimus, quin in uni- 
verſis & ſingulis Monaſterits & Eccleſits , poſtquam vacuerint Pre- 
laturd, 


(p) 11H.6.4-bs: 
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latnre y quemcunque voluerint Libere ſibi praficiant Elettores Paſtorum, 
petird ramen & Nobis prius & heredibus noſtris Licentia Eligend,, 
non denegabimus nec differemus. Et ſimiliter , poſt celebrs 
ram Eleftionem , noſter requiratur Aſſenſus , quem non denegabingg, 
niſi adverſus eandem Rationale propoſuerimus , - Cr legi:ime probaverinu 
proptey gued non debemus conſentire , cc, Vid. Davis Rep. in the 
caſe of Premunire, 0.92493. 


CHAP: XVII 
Of Parſons and Parſonages, 


1. Parſon, what he is in the intendment of Lav. 

2, What is meant by Parſon imparſonee. 

3. The Freehold of Church and Glebe is in the Parſon : what in- 
tereſt he hath in the Church-yard, and the Trees there growing, 
and whether he hath any in the Bells or Ornaments of t 
Church ? 

4. How he muſt be qualified that will be a Parſon ; and who is ren- 
ared incapable of being ſuch. 

5. Whether rhe Parſon may demand any thing by Cuſtome, upon the 
Burial of one who. dying in his Pariſh , was Buried elſe- 
where. 

6. The words Parſonage, Church, Reftory, frequently uſed Syne- 
ymonſly; Penſions of Eccleſiaſtical cognizance. 

7. A caſein Law touching a Parſons Obligations for Reſignation, 

8. Whether a Parſons acceptance of Rent makes his Predeceſſor”s 
Leaſe good. | | 

9. Probibirien ro the High Commiſſioners of York , touching Arti- 
cles exhibited before them ag airift a Parſon, 

10, A Caſe in Law touching the Confirmation of a Leaſe made by a. 
Parſon, 

11, on Cafes at the Common Law, relating to Parſons. 

12, The Patron nothing to do in the Church ; 3s Plenarty. 

18, By what words a Reſignation of a Parſonage may be, or nor. 

14. Whether the Reſignation of a Donative may be to the Donor, or 
how it may be departed with ? 

15. Whether the Parſon may appoint the Pariſh Clerk, ? 

11. A Biſhop, Archaeacon, and Parſon, are Spiritual ' Corporations. 
and have a donble Capacity. 

17. Aft differences berween Parſons and Vicars concerning the en- 

 downent of the Church ,, are cognizable in vhe Eccleſiaſtical + 


Court. | 
18, Priviledges ef the Clergy. 


C1.) T Here is Parſon [Perſona] cd Parſon imparſonee [" Perſona 
v ' imperſonata:”] Parſon properly ſignifies the Rector of a 
Parochual Church ; becauſe during the time of his Incumbenicy he 
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repreſents the Church,and in the eye ofthe Law ſuſtains the perſon 
thereof, as well in Suing, as in being ſued in anyaCtion touching 
the ſame (4). Originally the Parſon was he that had the charge of 
a Parochial Church, and was called the ReCtor ot that Church, 
but it ſeems he is moſt properlyſo called , thatchath a Parſonape 
where there isa Vicarage Endowed.” And yet it is ſuppoſed that 
Parſona is the Patron, or in whom the Right of Patronage is,for 
that before the Lareran Council he had Right to the * Tithes,inre- 
egard of his having ereCted and cndowed the Church which he had 
Founded. The Paſtors of Pariſhes are called Rectors, unleſs the 
Przdial Tithes be Impropriated ; and then they are called Vicars, 
Quaſi vice fingentes Rettorum : and Curates are they who for certain 
Stipends alliſt ſuch ReCtors and Vicars,that have the care of more 
Churches than one, 

(2.) Parſon imparſonee, is he that as lawfull Incumbent is in 
attual poſſeſſon of a Church Parochial,and with whom the Church 
is full,be it Preſentative or impropriate (b); and ſeems alſotobe 
that perſon to whom the Benefice is given in the Patrons Right; 
for in ſome Books Perſona tmperſonata is taken for the Rector ofa 
Renefice Preſentative and not Appropriated (c ) : Yet Dyev faith, 
That a Dean and Chapter are perſons Imparſonees of a Benefice 
Appropriated tothem (4); and in another place plainly ſheweth, 
That Perſona imperſonata is he that is Inducted and in poſſeſſion ofa 
Benefice(e). So that perſona ſeems to be termed imperſonata, only 
in reſpect of the poſſeſſion which he hath of the Benefice or Re- 
rus A be it Appropriate or otherwiſe by the Act of ano- 
ther (f). 

(3.) The Parſon hath a Right unto the poſſeſſion of the Church 
and Glebe, having the Freehold in himſelf, and may receive the 
profits, Tithes,Oblations,Obventions,andOfferings to hisown ule, 
without the Patrons or Ordinaries conſent, who without his con- 
{ent & agreement can do nothing during his incumbency to charge 
the Church or hisSucceſſors. And not only is the Freehold of the 
Church inthe Parſon, but he hath alſo the Right of the Church- 
yard and Glebe in him, whereof if he be put out of poſleſſion,or 
diſeaſed, he may havean Aſſize (g)). Or ifhe be ejefted he may 
have Treſpaſs; and ſo may the Vicar have againſt a Stranger;if he 
be diſſeiſed ot the Church-yard, but not againſt the Parſon him- 
{eIf(h). Forrhe Parſon ſhall have an Aſſize or an Action of Tre{- 
paſs ofſuch things as are annexed unto the Church or Glebe, or 
jor cutting dovn of the'T rees,or doing of Treſpaſs in the Church- 
yard or Glebe, the Rightand intereſt thereof being ip the Parſon 

(z). Butif the Bells inthe Steeple, the Ornaments of the Church, 
or the likeybe taken awayzin that caſe the Aftion doth not belong 
to 
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to the Parſon, but to the Churchwardens ((k.). Notwithſtanding (4) 11H. 4. 
the Parſons Right and intereſt as aforeſaid,yet he cannot cut down ! 1 -—— ; 
the Trees growing in the Church-yard of his Pariſh, fave for the 7. z.x. in 
Repair of the Church (7). Or if a meer Stranger cut them down, B:llamit's 
no Suit can be thereon in the Spiritual Court for Dammages ; far if Caſe. 
Suit be there commencedin the Caſe for Dammages, no. Conſulta- __ _- 
tion {ball be(z). /Nor canthe Parſon have Action for Seatsinthe 41 7 4 
Church taken away by aStranger, becauſe they are not fixed. to fon ,ve provi- 
the Freehold ; But the Churchwarden may have Action in that bired from 
cale (n). felling down 
(4.) No man cane aParſonuntilhe be a Prieſt in Orders,which —_ , 
he cannot be until he-hath attained-the Age of 24. years 3 Confe- ſave to repair 
quently thereforche muſtbeofithat Age ere he can bea Parſon(o); the Chauncel, 
and is commonly called(when inducted intoa Church )the Rector 9 £ody of the 
thereof, and ſhall be accounted Proprietor of the Tithe of the Pa- £7: 


riſh whereto the Church belongs, if the contrary be not ſhewed Gy _ 


(p). A man that is guilty of ſome Crime. that is malum in ſe, as (os) St. 13 EL 
Murther, Perjury, Forgery,or thelike,though not convitt thereof, © 12. _ 

yet if the Truth.thereof be certainly-known to the Ordinary,' may (2) Sipls $ 

be rejected by him from being 'Parſon of a'Church,. if thereunto oP 44 aq Te 
preſented by the Patron (q); Qtherwiſc it is, in caſe he be guilty cap. Imprimis 
only of a malum prohibitum,and not. malumsn ſe, as to play at unlaw- & infra. 


fal Games, to-frequent Taverns and Alehouſes, or the like (x ), () Cos: 58-4. 
Alſo the Son is by the Canons-rendred incapable of ſucceeding his £2 dnaw: 2 
Father in his Parſonage(-); Andif.a man preſented to Living be >. oalhagy 
not in Orders,the Biſhop may refuſe him, but not for want ofa Te- &c. 
ſtimonial (r); for if anyperſon'ſhall be Admitted, Ioſtituted, and.(:) Leon. 130. 
Inducted into any Living before he is in Holy Orders, his Admiſſi- 
on, Inſtitution, and Induction are voit by the-late AC of Unifor- 

mity (4); whereby his Subſcription,.and thereot the Biſhops Certi- (z) St- 14 Car. 
ficate, alſo his' Reading the 39 Articles of Religion in' the ſame ® <P: 4: 
Pariſh-Church on ſome Sunday or the Lord's-day (rempore Divino- 

rum) within two months next after his InduCtion, the declaration of 

his unfeigned Aſſent and Conſent thereunto,hig Reading the Book 

of Common-prayer,or Service appointed for the Church that day, 

within two months next:after his Induction, with the-declafation 

alſoof his Aſſent and Conſent toall things therein contained, are 

required, otherwiſe the Churck becomes void, and the Parſon will 

be put to the proof of all the Premiſles, in caſe he Sue the Pariſhio- 

ner refuſing to pay his Tithe, if he ſhall infiſt thereon. The Sta- 

tuteof 13 El.cap.12. Ordained, That the Articles agreed by the 

Archbiſhops and Biſhops of both Provinces, and all the Clergyin 
-the Convocation held at London, &c. ſhall be read by the Ihncum- 
bent,otherwiſe he is ipſa fao deprived: Or admitting all theſe Re- 

Nn quiſites 
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quiſites have had their due performance, fo that he is a compleat 
Parſon to all intents and purpoſes of Law whatſoever, yet he 
not under pretence of this or that Cuſtom,cxtend the Lines of his 
Parſonage beyond its due limits or bounds, . out of an Avaricious 
deſign to advance the perquilites of his Parſonage. 

( 5.) Edward Topſall Clerk, Parſon of St. Botolphs without A. 
derſgate, Londen, and the Churchwardens of the ſame, Libelled in 
the Eccleſiaſtical Court againſt Sir Fohn Ferrers, and alledged;that 
there was a Cuſtom within the City of London,and ſpecially with- 
in that Pariſh, That if any perſon, being Man or Womangie with- 
out that Pariſh, and be carried out of the Pariſh to be. Buried elſe. 

.where;that in ſuch caſe there ought to be paid ta the Parſon of this. 
* Note, that Pariſh,if he or ſhe be buried elſewhere,in the Chancel ſo much, and 
in Probibition to the Churchwardens ſo much, being the Sums that they alledged' 
it was Keſo!l- were by Cuſtome payable unta.them,. for ſuch .as were buried in 
ved, that the their own Chancel ; And then alledging, that the Wife of Sir John 
_ of of - ” Ferrers died within the Pariſh, and was carried away and buried in 
Surmize, ſpall the Chancel of another Church, and ſo demanded of him the ſaid 
not be counted Sum. W hereupon, for Sir John Ferrers a Prohibition * was prayed 
by 28-days to by Serjeant Harrss, and upon debate it was granted : For this Cu- 
—_—— bt ſtome is againſt Reaſon, That he that is no Pariſhioner, but may 
ohe Kalen {-.. Paſs through the Pariſh,or lie inan Inn for that night,ſhauld (ifhe 
In Caſe Copley then die) be forced to be buried there, or to pay as if he were; and 
againftColl;ns. ſo upon the matter to-pay twice for his Burial (w). | 
Hod. oo (6.) The words Parſonage, Church, and Retfory are frequently 
a Sn nd in the Law ufed —_— and promiſcuoully ; but the word A 
Topſail and o- vowſon is another thing, and diſtin®t from each of them : And as to 
thers ver ſome Parxſonages there are certain Rents due and payable, ſo outof 
F we" ſome Paxſonages or ReCtories there are iſſuing certain Rentsor 
Hob. Rep. Penſions, which Penſions are not ſuable at the Common Law,butin 
the Eccleſiaſtical Court, as was ſaid in Crocker and York's Caſe # 
gainſt Dormer,againſt whom they had-a Recovery in a Writ ofEn- 
try in the Poſt, among other:things of a yearly Rent or Penſionot 
four Marks, iſſuing out of the Church or Rectory of F. In which 
Caſe it was agreed by Aench and Fenner , that a Penſion iſſuing out 
of a ReCtory is the ſame with the Rent; of which Popham. ſcemed 
(x) Paſch.35. to make ſome doubt ; for there being-in that Caſe a Demand for 
Eliz. Crocker? Rentinthe DisjunCtive, viz; a Rent or Penſion, he moved that the 
m_ <a -, greateſt difficulty in} the Caſe was the Demand made in the DiF 
Poph. Rep, Junive, viz. of an Annual Rent or Penſion, for if a Penſon iſ 
ing out of a Rectory ſhall be ſaid to be a thing meerly Spiritual,and 
not to be demanded by the Common Law, or meerly of another 
nature than the Rent it ſelf, with which it is there conjoyn'd by tit 
ward [ or, ] that then it is. Errancous (x). ; ' 
(7. 
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(7. B. brought an Action of Debt againſt W, uponan Obliga- 
tion of 6001. the Condition was, That if W. Reſign a Beneficeu 
on Requeſt, that then the Obligation ſhould be void. And the 
Condition was Entered z the Defendant Demurred,and Judgment 
in B. R, pro Querente, And _ Error brought , Judgment was 
Affirmed in the Exchequer ; for this Obligation is not voidable by 
the Statute of 14 Eliz. which makes Obligation of the ſame force, 
as Leaſes made by Parſons of their Glebes, viz. per Non-Reſidency : 
Andit dothnot appear by the Plea of the Defendant, that it was 
not an Obligation boxa fd: which might be lawful; Asif a Patron 
which hath a Son,which is not yet fit to be preſented for default of 
Age,and he preſent another with an Agreement,that when his Son 
come to the Age of 24 years, he ſhall Reſign it, itis a good Obli- 

ation. And this Caſe, viz. an Obligation with Condition to Re- 
ſign had been Adjudged good in the Caſe of one Jones, An. 8. 7ac. 
And the Counſel ſaid, That he whois preſented to a Church is 
Married thereto,and it is like as if a man who hath married aWife, 


ſhould be bound to be divorced from her, or not cohabit with her, / y ) 2abbing- 
theſe Conditions are void. But theſe reſemble not our Caſe ( y). ton verl. wood, 
(8.) It was faid in Fohnſor's Caſe, That if a Parſon Leaſes his Hutt» Rep. 


Rectory for years, or parcel of hisGlebe, reſerving a Rent, and 
dies, if his Succeſſor accepts the Rent, that Acceptance does not 
make the Leaſe good ; becaufe by his death the Franktenement is 
in Abeyance, and in no Man. And alſoa Parſon cannot Diſconti- 
nue : And by conſequence, That that he did without Livery, is 
determined by his death. And it is not like to the Caſe of an Ab- 
bot, Prior, or Tenant in Tail (z). 


(9.) Hendon moved for Dr.Clay, Vicar of Hallifax, That a Pro- Caſe. 
hibition might be granted to the High Commiſſioners of York , for Herley's Rep. 


that, that theſe Articles by one S-uth were exhibited againſt him, 
viz. 1. That he read the Holy Bible in an irreverent and undecent. 
manner, to the ſcandal of the whole Congregation. 2. That he 
did not do his duty in Preaching; but againſt his Oath and the Ec- 
cleſjaſtical Canon, had neglected for ſundry Mornings to Preach. 
3. That he took the Cups and other Veſſels of the Church, conſe- 
crated to holy uſe, and employed them in his own Houſe, and put 
Barm in the Cups, that they were ſo polluted, that the Communi- 
cants of the Pariſh were loth to drink out of them. 4. That he did 
not obſerve the laſt Falt ( Proclaimed upon the Wedneſday ) but 
on the Thurſday, becauſe it was an Holy-day. 5."That he retained 
one Stevenſon in one of the Chappels of Eaſe, who was a Man of ill 
Lite and Converſation,viz. an Adulterer and a Drunkard. 6.,Thar 
he did not Catechize according to the Pariſh-Canon : but only 
bought many of Dr. Wilkinſon's Catechiſms; for every of which 
Nn.2 he 
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(a) Smith 
againſt Dr. 
Clay. 


Hetley's Rep. 


(b) Towlinſon's 


Cafe, 
Hetl, Rep: 


(c) Bold a- 


gainſt Waters, 


Koy's Rep. 


he paid 2 d. and ſold them to the Pariſhioners for 3 d. withoutany, 
examination or inſtruction for their benefit. And that he,when 
Commiſſions were diretted to him, to compel any perfon in his. 
Pariſh to do Penance, exatted Money of them, and ſo they were 
diſmiſſed, withont inflifting any penalty upon them, as their Cen- 
ſvre was. And that he and his Servants uſed divers Menaces to his 
Pariſhioners,and that he abuſed himſelf, and diſgraced his FunRion 
by divers baſe Labours, viz. He made Mortar, having 4 Leathers. 
Apron before him, and he himſelf took_ a Tithe-Pigg ont of the Pigfh, 
antl afterwards he himſelf gelded it. And when he had divers Pre- 
ſetits ſent him, as by ſome Fleſd, by ſome Fiſh, and by others Ale, 
he did hot fpend ir in the invitation of his Friends —— 
or give it to the Poor; but ſold theFleſh to Butchers, and the Ale 
to Ale-wives. And that he commanded his Curate to Marry a 
Couple in a private Horfe, withont any Licenſe : And that he ſuf- 
fered divers to Preach, which peradventure had not any Licenſe, 
and which were ſufpeCted perſons,and of evil Life. It was ſaid by 
Henden, That they cannot by the Statute of 1 Eliz. cap. 1. meddle 
with ſuch matters of ſach a nature,burt only examine Hereſfies, and 
not things of that nature; and that the High Commiſſioners at 
Lambeth certified to them, that they could not proceed in ſuch 
things, and adviſed them to diſmiſs it ; but they would not deſſ, 
And the Judges ( Richardſon being abſent ) granted a Prohibition, 
if canſe were not ſhewn to the contrary (4a). 

(10,) A Parfon makes a Leaſe for 21 years, the Patron and Or- 
dinary confirm his Eſtate for 7 years ; the Parſon dies : The One 
ſtion is, Whether that Confirmation made the Leaſe good for 
2 1 years, or but 7 years. And itſeemed to Hutton, That the Leaſe 
was Confirmed but for 7 years. But Richay4/on was of the contri 
ry Opimon, and took a difference, where they Confirm the Eſtate. 
and where they Confirm'the Land for 7 years ; The Confirmat- 
on confirms all his Eſtate : But where they confirm the Leaſe for 
7 years, That Confrmation ſhall not endure but according to the 
Confirmation. And that difference was agreed by Crook, andall 
the Serjeants at the Barr. And afterwards'Hmton faid, That that 
was a good Cauſe to be conſidered; and tobe moved again (b). 

(11.) Ina Replevin : And the Title was by Leaſe made by aPar- 
ſon; And the Avowry was, That A. was ſeized of the ReCtoryof 
H. and made the Leaſe , without ſhewing that he was Parſon. 
And by the Court, That that ſhould have been a good-Exception, 
if it had notbeen faid in the Avowry moreover, That 4: ws 
feized in jure Eccleſie , which ſupplies all (c). 


(12,) Dv- 


and Parjenoge. 


(12.) [During the time ofthe Parſon; the Patronhath nothing 
todo inthe Church(4). And therefore if the Patron grant aRent (a) 11H. 64, 
by Fine out of the Church, the Chuzch being then full, and after- Þ- 
wards-the Incumbent dies, that charge fhall not bind the Suc- 
_ for that the Parſon-and; the-Ordinary were no parties to 
it (#). 1g, 2 


TREES: (11H | "yg 2 4 

(13.). If a Parſon would Reſgn, the word [Refgaare] is not it 
ſeems the only proper. word-in the Law for Reſignation,but [ Re- 
nunciare, Cedere , & Emittere | are the uſual words or terms of 
Rehignation(f ). Yeotifa Prebend doth give,grant,yeild,and con- (7) D. 13 El, 
fixm his Prebendary and the Polſeſions thereunto belonging unto 754: TY 
the Ordinary, To have axd to. buldtokimandhsiSucceſſors in Fee, Rn : 
ſubjecting and fbmitting'to him Ozna juraby reaſonthereof qua- properly belongs 
litercwigue acquiſita ; theſe words it-{eems are {ufficient and amount to the Fccleſi.- 
toa Relignation). albeit the proper words are not therein: (g ) : fica! Comrt. 
Which Refgnation oughtito be made to the Immediate Ordinary —_ « bn = 
and got tothe Mediatez, for which teaſe a Prebend may notRe- caſe, pr cur, 
ſign to the Kingfor:thatialchough he is SupreamwOrdinarygyet ke is Roll, Abr. 
not the Immediate Qrdinary; and he is notbound'ts give Notice: fo.-294. 
to the Patron. as the Ordinary ought, . nor:of himlelf can Collate, (£ ), Ibid. 


but is to preſent tothe Ocdlinary (4). > $24 rms 2 


ver, Preſentment,lit.E. pag. 358, 


(2) 38 E344 


(14:) In Treſpaſs :'TheCaſe was, The'Defendant beingIncum- Hill.”2. Jac. 
ben of the Dhurchof B. ( M.andG. having the Donation there- BR. Pair- 
of ):made an Inftrument, whereby Corceſſu & Reſegnavit to M, & - " — 
ommbus ad quos 1 has parte pertinet ad acceptandam Eccleſiam ſuam w__ par, 2, ; 
de B; and thereupon the two parties gave it tothe Plaintiff, who 
being diſturbed by the Defendant brought Treſpaſs. The Queſti- 
on was,. Whether a Reſignation of a Donativecounkd beto the'Do- 
nor, or how it might be departed\with. Reſolved ( 1.) That this 
being a Donative, begun only by the Foundation-and Erection of 
the Donor; he hath the fole Viſtation, and the Ordinary hath 
nothing todo therewith ; and asthe Parſon-comes-in by the Do- 
nor,ſo hemay reſtore itto him ; and although the Preſentee,when 
he is in, hath the Freehold, yet he may reveſt itby his'Refjgnation, 
without any other Ceremony, and the Ordinary hath nothing to 
do with it : For Admiſſion and Inſtitution are not neceſſary in cafe, 
of a Donative. (2) Reſolved, That the Reſignation to one of 
the parties is good, for it doth-enureto bothas a Surrender ſhall 
do. (3) Reſolved, That although the Reſignation was #e Eccleſia, 
yet it ſhall extend to allthe Poſſellions, 


(15.) At) 


IR 
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\i) M. 24 Jac 
B. R. _ 


& Galt, per 


CU. & Roll. 
Abridg. ver. 
Prerogative, 


lit. Y. 


(+) Roll. ib. 
lic... 


Paſch. 8 Jac. 
C. B, Gaudy 


verſ. Dr. 
Newman. 


(15:) At aSynod in 44 Ed. 3. a Canon was made, That'the 
Parſon of every Church in England ſhall appoint the Pariſh-Clerk, 
Andat another Synod held in Ar. 1603.a Canon was made to the 
ſame effet; and yet it doth not take away the Cyſtome where the 
Pariſhioners or Church-wardens have uſed toappoint the Clerk, 
becauſe that is Temporal, which cannot be altered by a Canan, 
(s). If the Clerk of a Pariſh in London hath uſed time out of mindto 
be choſen by the Yeftry, and afterwards Admitted and Sworn be- 
fore the Archdeacon, and he refuſe to Swear ſuch Clerk fo Ele, 
but Admits another choſen by the Parſon: In this Caſe a Writ may 
be awarded, commanding him to Swear the Clerk choſen by the 
Veſtry. 22 Fac. Walpool's Caſe, The like Writ was granted for the 
Clerk of the Pariſh of St. Fofters, London. Mich. 16. Car. B.R, 
between Orme and Pemberton (k_). The Pariſhioners of the Pariſh 
of Alphage in Canterbary preſcribed to have the Nomination andE- 
leCtion of their Pariſh-Clerk, and the Parſon of a Pariſh by force 
of a,Canon,upon voidanceof the place of the Pariſh-Clerk, elected 
one to the Officer : The Pariſhioners by force of their Cuſtome 
elected C. the Parſon, ſuppoſing this Eleftion to be Irregular, for 
that it was agginſt the Canon, Sued C. before Dr. Neman Chance 
lor of Canterbury, and the ſaid C. was by Sentence deprived of the 
Clerkſhip of the Pariſh, and another Clerk of the Pariſh Admit- 
ted. C. moved for a Prohibition, and had it granted by all the 
Court; for it was held, That a Pariſh-Clerk is a meer Lay-man, 


Brownl. Rep. 2nd ought to be deprived by them that put him in, and noothers; 


Bar. 2. 


and the Canon which willeth that the Parſon ſhall have EleCtionof 
the Pariſh-Clerk, is meerly void totake away the Cuſtome, that 
any perſon had to Elect him. Vid. Start. 25 H.8. That a Canon 
againſt Common Law, confounding the Royal Prerogative of the 
King, or Law of God, is void ; and Cuſtome of the Realm cannot 
be taken away but by Act of Parliament. Vid. 21 Ed.4.44. A 

it was Reſolved, Thar if the Pariſh-Clerk miſdemean himſelf in 
his Office, or in the Church; he may be Sentenced for that inthe 
Eccleſiaſtical Court to Excommunication,but not to Deprivation: 
Andafterwards a Prohibition was granted by all the Court; and 
held alſo, Thata Prohibition lieth as well after Sentence in this 
Caſe as before. And in Germiz's Caſe, Whereas the Church-war- 
dens and Pariſhioners of XK, ſurmized they had a Cuſtome to place 


Trin. 21 Jac- a Clerk there by the Election of the Yeſtry : the Parſon ſued them 
B. R. Jermin's ;n the Eccleſiaſtical Court, to tave his Clerk placed there,accord- 


Caſe. 


Cro. pare 2. 


ing to a late Canon made: It was the Opinion of the Court, thaf 
it was a good Cuſtome, and that the Canen could not take it 
way; wherefore a Prohibition was granted. W 
(16, 


and Parſnuogss 


(16,) A Biſhop, Archdeacon, Parſon,, are-Spiritual Corporat!” 
ons at the Common Law ;. for the Parſon (and this is-meant alſo of (!) 40 E-17. 
the others) hath two Capacities (7). the one to-rake him and Þr- —_— 
his Heirs; the other to him and his Succeſſors, and in that reſpect "4 dx 
he is ſeized” jure Eccleſie. If 7.5. be Parſon of D. and Land be () 7,1. 3. 
granted to F.S. Parſon and his Succeſlors, . and-to- 7. S. Clerk ibid. 
and his Heirs, in this caſe he is Tenant. in Common with him- Finch, No7e- 
felf (m). ternza, P1338» 
(17.) Note, That it was agreed in Buſhie's Caſe , That if a 
Parſonage be Impropriate, and the Vicarage be endowed, and dif- 
ference be hetween the Parſon and the Vicar concerning the En- 
dowment, that ſhall he tried by the Ordinary, for the Perſons and 
the Cauſe are both Spiritual: And there the Vicar ſues thoParſon 
for Tithes, and ſuggeſts the manner of Tithing, and prays a Pro- 
hibition, and it was granted, and after upon ſolemn Argument Bſhie's Caſe, 
Conſultation was granted, inſomuch that the manner of Tithing Brownl. par. 2 
did not come. in queſtion,. but the Endowment of the Vicarage 
only; for that is the elder. Brother, as the Lord Gke ſaid : This 
was Cited-to be Adjuged by Coke. Alfa there is much difference be-- | 
tween Prebends and Parſons; for it was Adjudged in Watkinſon watkinſon and: 
and Mars Caſe, That a Leaſe made by a Prebend is good by the Man's Cale. 
Statute of 32 H.8. for he is not excepted, but only Parſons and ©&+*Pa+1+- 
_ : and fo it was ſaid it had been Adjudged in DoQtor-Dale's - 
ale, 
(18.) It will not be denied, but that the Clergy of England 
have had inall Apes certain Priviledges, which the Laity never - 
pretended to : To which purpoſe there have been Laws Enacted, , 
and Caſes Ruled by perſons learned in the Laws. In Az. 22 H.$. 
cap; 5. it iSEnaCted; That the decayed. Bridges in every County, 
where it cannot be known who in right oughtto. repair the-ſame, , 
ſhall be repaired by the Inhabitants ofthe ſaid County, Town Cor- 
porate, or riding where the Bridge is, by the Aſſeſſment of the 
Juſtices of Peace, .who may appoint Collectors to levy the ſame 
by Diſtreſs. Now the Queſtion is, Whether the Parſons and the 
Vicars may be charged by the general word of the Inhabirants, 
and Diſtrefs taken of their Spiritual Livings? Inorder toa Reſo- 
lution of this Qneſtion, it maſt be premiſed, . That it is moſt evi- 
dent, that the Clergy are by the Common Law of this Kingdom a 
divided Eſtate both for. their Perſons and Spiritual promotions. 
from the Laity of this Land.'(1)For their Perfons,Firz., NB. fo. 17 5. 
That Clerks ſhall not be choſen Bayliffs or Beadles for the Lands 
in their poſſeſſions, although the Land,before it came tothe hands 
of the Clerk, was charged therewith by tenure, (2) A Clerk ar- 


raigned : 
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raigned before a Temporal Jadge for Felony, may pleadrthe Juriſ- 
dition of the Court ; The Clergy-tmen , by teaſon of their Re- 
ſiance, are not bound to the Lect, tior to follow Hagh and Gy, 
(3)That their Spiritual Livings are alſo diſcharged from the gene. 
ral charge of this Realms Laity, ap by the Regiſter, fo. 260, & 
F.N.B fo.227; Thit Spitirual perſons ſhall not be clrargedto pay 
Toll, Pontag6, 6r Witriege, but may difcharge themſelves by Wait, 
Alſo the Sherifit, who by the Law is the King's-general Officer to 
{erve Proceſs in every County, may not intertmeddle with the 
Clergy in reſpect of their Spiritual promotions, but return Qued 
Clericus eſt Beneficiatua in Epiſcopatu, non habet Laicum fedym in hak- 
r4 mea ; and then the Proceſs thuſt be” to the Biſhop, .as appears 
34 H.6.& 21 H.6, This Priviledg is cotifirmed to them by Mg 
114 Charta, and divers Grants and Statutes, viz. Articuls Cle, 
9 Ed.2.cap.9, Likewife no Diſtreſs ſhall be takes in the Ancient 
Donations of the Church. The like Grant is made unto them by 
King E4.1.24. Proreſtation 2, That the Sheriff or Miniſter of the 
King ſhall not meddle with the Goods, Chattels, or Carriagesof 
the Clergy ; and in Parveyors, 12'An, 14 Ed. there is a Statute, 
that Purveyors ſhall not meddle with the Clergy, &c. Ed. 1.-cap.4, 
1 R.2, cap.2, 1H. 4. cap. 3. Statute Spiritualries-2, Priviledges, 
Grants, Immunities of the Clergy are confirmed. So that it ap- 
pears both by the Common Law and the Statutes, that the Clergy 
are not to be burthened in the general charges with the Laity of 
this Realm, neither tobe troubled or incumbred, unleſs they be 
eſpecially named and expreſly charged by ſome Statutes. And-di- 
versStatutes heretofore expreſſing themſelves with the like general 
words, have never been expounded to extend to the Clergy, as by 
the uſage of them ap by the Statute of Winron, An. 13 Eliza, 


. Again, the people dwelling in a Hundred: where any. Robberyis 


committed, ſhall either bring forth the Felon, or agree with him 
that is robbed, yet hath it never been taken; that Parſons and 
Vicars ſhould be Contributors thereunto ; yet the words [Genes 
demorantes ] viz. the People dwelling, areas general words as [- 
habirants). In the ſame Statute there are the like general worgs 
[Warching, Cc, | yet the Clergy thereby are-never charged. 
Alſo the Statute made for the High-ways, Ar.2 & 3. P. & M. 
. Chargethevery Houſholder ; yet this general [| Houſhotder ] hath 
never been taken by ufage to charge the Clergy, viz. the Parſer 
or Vicar, Fitz, mis Nat. Bre. fol. 131, faith, that a Clerk being 
bound in a Statute-Merchant, ſhall not be taken by his Body : -Apd” 
the Writ founded upon the Statute-Staple , 27 E4.3. cap.g.: hath 
this ſpecial Proviſo, Si Laicus ſi, capias, Alſo the Statute where- 


ypon 


CC CO IE_ _ 


and Parſonages. 


195 


upon this writ is founded, is. general, and no exception made at 
the Clergy. And 33 H.3, cap. 2. there isa Statute that chargeth 
allReſiants within any County where there is no Goal,;to beTaxed 
by the Juſtices for the Building of one,yet have the Clergy never 
been charged by reaſon of theſe general words [[Refiants, &c.] 
1E4. 1.18 Ed. 3.4.x R.2.1, For theſe reaſons it is ſappoſed, that 

the general words in the aforeſaidQueſtion will receive in Law the 

like Expoſition,as the other ſaid recited Statutes have done ; And 

the Parſons and Yicars ſhall not thereby he charged,the rather for 

that the Statute ſets down the Inhabitants of the County, where 

certain perſons that ſhould do it,cannot be known , which is to be 
intended ſuch inhabitants as are chargeable to Portage, which Spi- 
ritual perſons are not, but excepted, as aforeſaid. 


O o 


CH AP. XVIII. 


Of Vicars, Vicarages, and Benefices, 


1, TheVicar and Vicarage deſcribed according to Law. 
. What difference berween Vicarage and Parſonage , their ſeveral 
Rights and Intereſts reſpettively. 

; 4 pop a Ficarage Endowed may be Appropriated , and 
ow * 

+. The Chaplain of the Vicar of Hallifax his Caſe for his $4- 
lary. 

5. Vicars may Sue in the Eccleſiaſtical Courts for Penſions, 

6. How aVicarage may be created, 

7. The Reſolution of Court touching the Vicars Tithes, in reference 
to the Parſons Glebe, 

8, Caſes in Law touching the Parſons and the Vicar*s Tithes, where 
Compoſition or Preſcription is in the Caſe. 

9. Whois Patron of the Vicarage, whether the Parſon or the P6 
tron ? 

10. In what Caſe the Vicar may Sme in the Eccleſiaſtical Court for 
an addition or increaſe of Maintenance, 

11. Inwhat caſe a Vicarage ſhall determine; and what ſhall be an 
union of Parſonage and Vicarage. 

12. Benefice bow defined by the Canon Law , with the Reaſons of 
T hat definition, 

13. Berefices Eccleſtaſtical extend to Eccleſiaſtical —_— by the 


Ht 


V3 


< 


C:non Law, but not ſo within the Statute of 21 H. 

14. Of what an Eccleſtaſtical Benefice conſiſts according to the 
Canoniſts, 

15. Cautionary Layes relating to Benefices , by what marks or ſigns 
Ait Eccleſiaſtical Benefice is known at the Canon Law. 

16. The common diſtinflion of Eccleſiaſtical Benefices at the Com- 
mon Lay. 

'0Y. 'A Caſe in Law touching a Vicarage , whether Diſoolved, or 
not f 

1S, Vicarages of Two ſorts, how compared to a Commendam. ; 

(1.) V ICAR is hewho hath that Spiritual Living calleda /+ 

carage, being no other than a certain part or portion of a 


Parſonage,allowed to the Miniſter for his Maintenancezintroduced 
at 
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at that time when Impropriations firſt began; both which L.ivings 
as they are Commonly Called the Church, ſo both ſuch as ſervein The Par/++ Pa 
them,are called the Patron'sClerks. The Yicar is uſuaily appointed #9 227 0rdz- 
and allowed to ſerve the Cure,by him who hath the Impropriation 79.79 74? 
I oh" . "263;" a Vicarage s R. 
of the Parochial Tithes;for at the Original of ſuch Impropriations 2.annuity 53 
a certain portion of the Parſonage was allotted and ſet apart from Omnis Vica- 
the reſt to maintain the Vicar,who was to ſerve the Cure (4); So ra eſt Eccleſia, 
that now the Prieſt of a ParochialChurch,where the Predial Tithes Pf ©0241 the 
are impropriatedzis called the Vicar, h. e. vice Rettoris, And it = mtg 
ſeems Anciently they did ſometimes ityle themſelves Perperual Yi- pultr par.z. 
cars,hecaule every Vicarage,Corporation-like,hath a conſtant Suc- (a) Plo v.45 5. 
ceſlion. 
(2.) A Parſonage and a Vicarage(as appears inBritton and Wade's 
Cale) are twodiſtinCt Benefices , and both have curam antmarum, 
the Parſon habitnaliter, the Vicar attnaliter; and although the Vi- 
carage be Spiritual, yet the Corporation is Temporal , which the 
Pope could notdillolve (5): And in the Caſe between Parry and (9) Mich.1s. 
Banks,it was Reſolved, T hat after the Statute of 31H. S. which wy 5. ReBrit- 
= . _—_— __ om and ITalts 
made Parſonages Lay-Fees,the Ordinary could not dillolve a Vica- Cafe. Cro.2. 
rage ,when the Parſonage is in a Temporal hand; for that were to par.516,517, 
deſtroy the Cure (c)), Vicarages being originally endowed out of 518: | 
Parſonages, the Vicar was to have aide of the Parſon, if he were (© 12 Jac. in 
: ! . the Excheq. 
impleaded for any thing touching the Vicarage,” and the Parſon arry and 
was ſubject to every charge of the Vicarage(d)). And anciently the pan{'s Caſe. 
Vicar was not held as Tenant of the Frechold of the Glebe of the Hugh. Abr. 
Vicarage (e),but the Freehold thereof was in the Parfon , and the V2 -Appro- 
pa Iq - - Aſſi: . | : 4 T PYzafzons. 
Vicar could not maintain an Afſize in his own Name (f). But now 
. - 4 . (4)31H.6.13. 
it ſcems the Freehold of the Glebe of the Vicarage is in the Vicar by 14tverror. 
himſelf,and not in the Parſon,for that the Poſleſſions of the Vicar (4 8.4. 36. 


concerning their reſpective Rights,and ſhall not joyn in one Writ 
(g): andthe Vicar ſhall have and maintain a Writ of 7uris Urrum grief 05 
againſt the Parſon, who 1s the Patron of the Glebe of the Vica- (e) Parion's 
rage, for the fame Glebe (h). This Vicarage being a certain por- Law.cap.2z. 
tion of a Parſonage allowed to the Vicar for his maintenance as 2 Id. 
aforeſaid,is in ſome places a ſym of Money certain, in others a part 
ofthe Tithes in kind, commonly the ſmaller Tithes, and in ſume 
places a part of the great Tithes alſo: And Vicaraze Lands occu- 
pied by the Vicar , do in fome places pay no Tithe to rhe Par- 
lon (z.) ' Cro. To 

(3.) In Ward's Caſe it was faid by MMontagre , That a Vicarage © axy-qpp 
endowed might be Appropriated,but not to the Parſon, to which Broo.Difmes. 
Haughton and Doderidge agreed, 31 H.6.Fitz.tit. indicavit,is, that 19: | 
ſuch a Vicarage may be ditlolved : an Appropriation may be by the 

0 oO 2 Ring 


198 


Of Vicars, Vicarages 


— 


(b) Trin.16. 
Jac. B.R. 
Nicholas — 
and 1#.ward's 
Caſe. 


Poph.Rep. 


(1) Trin.3- 
Car. C. B. 
The Vicar of 
. Hallifax is 
Caſe. 
Herley's Rep» 


Penſion. 


(m)Goodwin 
ver(.Dean 
and Chapter 
of Fells. 
Noy's Rep. 


(n) Roll's 
Abridg.verb. 
Vicarage. 


(») Trin. 38. 
Eliz.B.R. 
Blenco& 
Mariion. 
Rol.ib. verb. 
Vicar endow= 
mext, nu.3- 
(p) Trin.7. 
Jac B.R. 
Rell.ib.nu. 4. 


- — 
King ſote where he is Patron,but there is no Book that it might by 
by the Patron ſole. Grinders Caſe in Plowden, and 17 E.3. 39, an 
Appropriation cannot be without the King's Licenſe, In that caſ 
it wasagreed, That Tithe Lamband Wool was included within 
ſmall Tithes( k), which Tithe belongs to the Vicar. 

(4.) A Chaplainthat was under the Vicar of Halifax, Libell 
againſt him in the Eccleſiaſtical Court for his Salary. And hepre- 
ſcribes, T hat the Vicar ought to pay the Chaplain four Poundsa 
year ; and the Vicar prays a Prohibition,(1) For that healledges, 
That the Chaplains were Elzgible by himſelf ; and becauſe that 
Chaplain was not Eletted by him, he is not Chaplain 3 but he is in 
of his own wrong, &c. (2) That Preſcription for Salary was 
Triable at the Comon Law. Telverton, The Salary is Spiritual as 
the Cure it ſelf is Spiritual, for whichit is to be paid. As the Cafe 
in Dyer, © 58.P1.4.But a Prohibition was granted,until it was deter- 
mined to whom the Election appertained z and that now depends 
by Prohibition in this Court (1). | 

(5-)G.Vicar Sues in the Eccleſiaſtical Court the Dean and Chap: 
ter of Wells, Parſon of a Church , for a Penſion, and they ptaya 
Prohibition,and it was denied;For that Penſion is a Spiritual thing, 
for which the Vicar may ſue inthe Spiritual Court (zn). 

(6.) TheParſon,Patron,and Ordinary may Create a Vicarage 
and Endow it without the Aſſent of the King ; but the Ordinary 
cannot Creat a Vicarage without the Patrons Aſſent.i6E.3, Quart 
Inpedit, 145, Andinor during the Vacancy,the Patron ofaPar- 
ſonage and the Ordinary may Create a Vicarage.8 R.2. Anmiy 53. 
per Belk, And before the Statutes of Diſſolutions, a Parſon ly 
propriate and the Ordinary might Create a Vicarage, for the Par- 
{on was Parſon and Patron. 1b:d. (n(, 

(7.) It was Reſolved per Curiam,T hat ifa Vicar be endowed out 
of a Parſonage of all the white Tithes growing and renewing 
within the pariſh upon all the Land of the Pariſh ; the Vicar ſhall 
not cherefore have the Tithe of the Parlon's Glebe, for that is ex- 
cepted;nor the Tithes of the Land, which at the time of the En- 
dowment of the Vicarage was parcel ofthe Glebe, but ſince ſeve- 
red from the Glebe, for that at the time ofthe Endowment that 
Land was exempted out of the Endowment (0), 

(8.) If there be a Compoſition made between the Parſon and 
the Vicar, That the Parſon ſhall have all the Tithe of Corn and 
Hay, and the Vicar the other Tithes, and afterwards the Pariſhio-_ 
ners ſow certain Lands with Saffron, or the like, the Parſon ſhall 
not havethe Tithe of the Saffrong but the Vicar. By Coke ſo Ad- 
judged (p). It hath alſo been Reſolved, jfa Vicar be endowedof 
tle Small Tithes by Preſgription, and afterwards the Land _ 
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had been Arable time out of mind , 1s converted from arable,and 

there grow ſmall Tithes,the Vicar ſhall have them,for his Endow- 

ment doth not goto the Land, but Afinutis Decimis in every place 

withinthe Pariſh (q). And ifa Vicar be endowed of the third (4) Paſch.38, 
rt of all the Tithes of a Mannor, he ſhall have Tithes as well of Eliz.B. R. 

the Freehold as Copyhold,for all makes the Manor (7), inter Beding- 
(9.) The Parſon and not the Patron of the Parſonage, of Com- = id and 

mon right is Patron of the Vicarage, for that it is derived out of "2-21 

the Parſonage. Dubitatur 17 E,3. 51.6. Contra, 5 E.2. Quareim- BR+ Higham. 

pedit, 165. per Paſſs. Andif a Parſon Appropriate create a Vi- and Beſt. 

carage, he ſhall be Patron thercof. 17 E. 3. 51. heis both Parſon A4Judged. 

and Patron (s). Solikewiſe if there be a Vicar anda Parfon Ap- (5) Roll. Abr 

propriate, the Ordinary and the Parſon Appropriate may in time yerb. Yica- 

of vacation of the Vicarage re-unite the Vicarage to the Par- rage. 

ſonage (t). F. (tr) Mich. 7.. 
(10,) If there be a Parſonage Appropriate inan Eccleſiaſtical ogy 

perſon, which never came to the King by the Statute of Monaſte- cafe, 

ries, and a Vicarage endowed be there alſo; and the Parſon make 

2 Leaſe of the Parſonage for Lives, according tothe Statute of 

32H.8.The Vicar may in that caſe ſue in the Eccleſiaſtical Court 

againſt the Parſon and his Leſſee,who comes 1n by the Statute for 

Addition of Maintenance, and the Ordinary may well. compell 

them to increaſe his Maintenance,for over all Appropriations ſuch 

power of increaſing the Vicar's Maintenance was reſerved ta the 

Ordinary,and the Leſlee comes 1n ſubject to that charge (#) (1) H'Il. 9, 
(11,) If the Vicarage be diminiſhed, he ſhall have more of the are 

Parſonageyif what remains be not ſufficient. And if the Parſonage 16 #4 

be impoveriſhed and ſo decayed, that the Parſonage by it ſelfznor borough, 

the Vicarage,have ſufficient to ſuſtain them, in that caſe the Vica- 

rage ſhall determine and be reſtored to the Parſonage : And to 

this the Doctors alſo do accord (w).It hath been alſo held, if a Par- (2)31H6. 14 

fon Appropriate,who is Patron of the Vicarage of the ſameChurch —— 

by Agreement between him and the Ordinary,preſent the Vicar to 

that Parſonage;it is an union of the Parſonage and Vicarage ; but 

if a Leſſee of a Parſonage preſent the Vicar to the Parſonage, that 

ſhall not bind the Leſſor (x). Andif there bea Vicarage and Par- (x) 4453-33 

ſonage (and both void) and one preſent his Clerk as Parſon,and he * 2 * 33: 

is ſo induCted; that ſhall unite the Parſonage and Vicarage again (v) 11H.6.43 

(y). And incaſe that there be a Vicar Endowed who is Preſen- x) 5E.2.244- 

rateve, and alſo a Parſon Preſentative, it ſeems that the Parſon hath 7! inpedit. 

not the Cure of Souls, but the Vicar (z). 1659 Paſſe. 


— 
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(2) 13K 2, 
St.2.Cap. 2- 


( h) N* 1y:1.de 


Renci.i1b. 2, 
cap. 4 


(c)Cok?'s Inſt, 


par 3.cap.71. 


(4) 9.E. 3.22. 


29 E. 3-4 4 
io Ec. 
Regiſt. 58. 
21 H.8.C.13- 
verſ.finem. 
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{iſts of the Sacred Function, and of the Proyvenues thereunto be- 


—— 


(12.) Benefice [| Beneficium] according toa general acceptation 
may compyrehend all Ecclelialtical Livings, be they Dignities or 
other, as inthe Statute of 13 R, 2. where they are divided into 
Ele&ive and Donative(a): But according to a more ſtricand 
proper acceptation, Duarexus ſeems to give it an apt definition, 
where he fays, it is Res Eccleſtaſtica , que Sacerdots wel Clerico , oj 
Sacrum Miniſterium utenda , in perpetuum concedatur (b), [Res] 
becauſe ir is not the Miniſtry it ſelf or the Office, but rather the 
profit thence ariſing that is the Benefice.[|Eccleſtaſtica] becauſe ſuch 
profit is dedicated to God and his Church. | Sacerdori, Gc.] be 
cauſe where a thing Eccleſjaſtical is granted to Lay-men, it isnot 
properly ſaid to be a Benefice in this ſenſe. [Ob Sxcrum Miniſte. 
rium] becauſe as Dedicated ro God,they are tor the ule of ſuch zz 
wait on ais Altar. [Utcr:da] becauſe they have rather the Uſu- 
[ruit thercof, than any Fee or Inheritance therein. [1 Perperumm| 
becauſe they are annexed to the Church for cycr. Benefices with 
Cure of Souls ſeem moſt propcrly to he the Parſonages and Vica- 
rages of Parochial Churches. Sir H. Hobbart Chief Juſtice, in Col 
and Glover”s Cale againſt the Biſhop of Coventry and Lichfield,fays, 
(ſpeaking of the Statute of 2 1 H. 8. cap.25.) That Biſhopricksare 
not within the Law under the word [_Benefices ]:So that if a Parſon 
take a Biſhoprick, it avoids not the Benefice by force of that Law 
of Pluralities, but by the Ancient Common Law, as it is holden, 
11 7.4.60, 

(13.) This word Beneficium Eccleſtaſticum extendeth not only 
to Churches Parochial and the Benefices thereof,but alſo toDignt 
ties and other Eccleſiaſtical promotions; as. to Deaneries, Arch 
deaconries,Prebends,&c.(c) Lindw. de vit. Cf bon. Cle, c, Exterior Sir 
Edw.Coke atirms, that it appears in the Books of their Law (4), 
That Deanaries, Archdeaconries, Prebends, Cc. are Benefices with 
Cure of Souls ; but they are not comprehended under theNameof 
Benefices with Cure of Souls within the Statute of 21 H. 3, by reaſon 
of a ſpecial Proviſo , which they had been,if no ſuch Proviſo had 
been added +, viz. Deans, Archdeacons, Chancellors , Treaſurers, 
Coaunters, Prebends, or a Parſon where there is a YV:car endowed (e). 


” any Parſonage with a VViray endowed, or any Benefice perpctually Impropriate , art nit 
Fencfices with Cure of Souls within the Stat.of 21H. 8.424inſt Pluralities., (2) Co. ubi ſupra 


(14.) The Canoniſts do hold, That an Eccleſsrſtical Benefice con» 


(iYCan. 7 9445 longing (f ); It is a diſtin:t portion of Eccleliaſtical Rights joyned 
e5X7{t,1.9-3- tothe Spiritual Function, and until it be ſet apart, ſeperate, and | 


diſtinguyhcd from temporal Intcreſts,it is not properly anEcclelr 


altica 


- and Benefices. 


© 


aſtical Benefice it is termed a portionz1in that it includes Fruits, 
for a Benefice without Fruits cannot properly be ſo called. 

\ (15. By the 7#s Commune no man can at once and at the ſame 
time polleſs two Benefices with Cure of Souls , as incompatible. 
Tot deciſ. Rote 445. tit. de Preb. in novis, Non datirr Beneficuum niſt 
propter Officiums he that performs not the one,ought to be deprived 
of the other. C. fin, de Reſcript in 6.Can, Eo. Cano, ſi quis Sacerdotum 
$1,diſtint, All pecuniary Contracts,all mercenary Trading and 
Merchandizing for Benefices is to be abhorred, Eccleſiaſtical Bene- 
fices are of ſuch a Spiritual Conſtitution,that they arc not capable 
of being bought or ſold; they fall not within the walk of human: 
Commerce,but ought to be conferr*d gratis, And forNon-reſidence 
the Parſon ought by the very Letter of the Law tobe deprived of 
his Beneſice and the Fruits thereof. c. Vn: de Cleric.non reſiden.in 6. 
Panormitan obſerves Six ſigns whereby an Eccleſiaſtical Benefice 
may be known: As{ 1) That according to the Fas Commune it ought. 
to be beſtowed by one who hath a right andpower in him ſo to do, 
meaning the true Patron. (2) That he whodoth give or beſtow it, 
do reſerve nothing thercof or therein for himſelf, directly or indi- 
rectly.(3) That it be given purely as a proviſion and maintenance 
for the Clerk.(4) That it hath ever ſome thing of Spiritualty an- 
nex'dtoit. (5) That in its nature it be perpetual. (6) That all 
manner ofContracts and Bargains concerning it be utterly rejected 
Panorm. Coſi. 47, Anchor. de Regul. prim. dereg. jur, in 6.9. & 
Decius in Rub.de Reſcripr, 

(16.) Whatever is enjoyed as a Benefice, is had and obtained 
either by way of Title,or Canonical Inſtitution ; Lind. de cohabir. 
Cle, + Mulier.c. ut Cericalis.ucrb, Bencficiati, Eccleliaſtical Benefi- 
ccs being commonly diſtinguiſh'd into Preſenrative and Donatives; 
for a Parochial Church may be Donative,and exempt from all Or- 
dinaries Juriſdiction. For if the King doth found a Church or 
Chappel, he may exempt the ſame from the Ordinaries Juriſdicti- 
0n;.n which cale the Lord Chancellor and Lord Keeper ſhall Viſit 
the ſame. 20 E, 3, Excommerg. 9.21 E. 3, 60.Parſons Law, cap. 28. 
Qr if the King by his Letters Patents doth Licenſe a Common per- 
{ou to Found a Church or Chappel , exempt from the Ordinaries 
Juriſdiction;the ſame ſhall be Viſited by the Founder, and not by 
the Ordinary : 6 H.7.4.per Keble,3 Aſf.29.F.N.B.42. acc. And if 
ſuch Clerk Donative be diſturbed in his Incumbency,the Patron o! 
Founder ſhall have a Qnare impedit Preſentare,and declare upon the 
Special matter. Bur if a Patron of a Church Donative doth once 
preſent unto the Ordinary, ahd his Clerk be admitted and Inſtitu- 
ted, it is now become Preſentable, and it ſhall never be donative 

alter, and then the Ordinary ſhall Vilit the ſame,a Proxie ſhall be 
| paid 
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paid,and Lapſe ſhall incur to the Ordinary;as in all other Benefices 
preſentable (g); but ſo long as it remains Donative, it is without 
the Juriſdiction of the Ordinary.For a Donarrve is a Benefice meer- 
ly givenand collated by the Patron to a man without either Preſens 
ration to,or Inſtitution by the Ordinary , or Induction by hisOr- 
der (b). All Biſhopricks were antiently Doxatzve by the King (3): 
and it is faid;that there ere certain Chawnrries, which may be given 
by Letters Patents (kJ). The Original Donarmves in England ig 
ſuppoſed to be from what Mr.Gui» mentions in the Preface of his 
Readings, viz. Thatas the King might anciently Found a Free 
Chappel and exempt it from the Dioceſan's Juriſdiftion : So he 
mightalſo by his Letters Patents Licenſe a Common Parſon to 
Found ſucha chappel, and to Ordain that it ſhall be Donar:ve and 
not Preſentable, and that the Chaplain ſhall be deprivable by the 
Founder and his Heirs, and not by the Biſhop (7). Whether ſuch 
Donatives are properly Benefices Eccleſiaſtical may well admit ofan 


Enquiry;for where Petr.Gregorius ſpeaks of Chappels Founded by 


Lay-men,not approved by the Dioceſan,nor by him as it wereSpi- 
ritualiz'dhe there ſays plainly,that they are not accounted Benefi- 
ces,nor can they be conferr'd by the Biſhop; but the Founders 
and their Heirs may give ſach Chappels,if they ſo pleaſe , without 
the Biſhop: Perr.Gregor.de Benefic.cap. 1 1.nu. 10. & Guid. Pap. De- 
ciſ. 187, And Lindwood makes a very prolix queſtion on the ſame 
reaſon, whether St. Martins Le Grand Lond. be Eccleſiaſticum Bt- 
neficiumy or not, Arguing it pro and Cor, but concludes in the 
Afﬀrmative. Lindw. de Cohab, Cler, & Al. cap. ut Clerica 
lis, 

(27.) The Prior of D. was ſeized of the Advowſon of the 
Church of NV. appropriatcd to his Priory,and alſo of the Vicarage 
of N. endowed with ſmall Tithes: The Appropriation and En- 
dowment were both in the Time of King Fohr, and continued till 
the time of Hen.6.when the Pope granted by his Bulls , That the 
Prior ſhould appoint one of his Monks to officiate the Cure, who 
ſhould be removed ad nutum Prioris : The point was, whether the 
Vicarage was diſſolved ? Reſolved (1) That a Vicarage Perpetual 
could not be diſſolved after the Statute of 47.4. and that the Pope 
could not make any Ordinance azainlt that Statute, nor Diſpence 
by his bulls with the Law,though they tend in Ordine ad Spiritua- 
lia. (2) There were no words that amount to a Diſſolution, but 
the words only are, That the Vicar ſhould be ad nutum Priori, 
(3) The rarſonageand Vicarage are two diſtin Beriefices, and 
both have Ciram animarum, the Parſon habrrualiter, and the Vicar 
attnaliter, and although the Vicarage be ſpiritual,yet the Corpo 
ration is Temporal, which the Pope cannot difſolye. (4) T hat - 
ens 
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this caſe the Vicarage was not diſſolyed : vid, 12 Fac.in the Exche- 
quer,P and Bank's Caſe accordingly, there Vouched, 

(18,) In the Caron Law thereare two ſorts of Vicarages , viz. 
Vicaria Temporalis and Vicaria Perpetua ; The FVicaria Temporalis ig 
compared to the Commenda ring he tor that ſuch Temporal 
Vicar non habit Tirulum, fed bruit: aliens  nomine, & proprie Curam 
non hahet : otherwiſe it is de Vicaria perpetua , que eſt incompatibilis 
cum alio Beneficio, & habet Caram animarum , & talis Vicarins habet 
Titulum Canonicum \, And a Quare Dnpedit lies againſt ſuch perpetu- 
al Vicarage. F.N. B, 32. h. Regiſt, 31. 4. And ſucha Vicar ſhall 
have a Juris Urrum of Lands annext or given to him in perpetuity, 
by theStatute of 14 Ed: 3. cap. 17. vid. 40 Ed. 3.28 b.where Finch- 
Len aid, That although it had been held, thata Vicar ſhould not 
have ACtion of his poſleſſions againſt any perſon, yet that now the 
awis ch anged in that point; and good reaſon, when he is endow- 
ed to him and his Succeſſors in perpetuity. 
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CHAP. XIX. 
Of Adwonſons, 


1. Advowſon, what ; and why ſo called, 

2. Advowſons twofold. 

3. The great Antiquity of Advowſons; the Original thereof, 

4. How it was in this Kingdom under the Saxons. 

5. The word Advowſon applicable to other Eccleſiaſtical Founds- 
tions , as well as Churches ; what the Famous Lindwood 
WAS, 

6. Advowſons are Temporal not Spiritual Inheritances, * 

7. Reaſons in Law, proving it to c a Temporal Inheritance, 

8. The difference between Advowſons in Groſs and Appendant, 

9. 7 Advowſon Appendant may remain in the King as it 
Groſs, 

10, By what words in a Grant an Advomſon may paſs,or not. 

11, How an Advewſon may be recontinued to the Rightful Patron, 
where he was ouſted by Uſurpation. 

12, A Caſein Lay touching three Avoydances of a Church granted 
ro one man, 

+3. A Queſtion in Law, whether upon ſuch matter of Fatt an At 
vowſon remains Appendaxt, or not ? 

14. Advowſons are deviſable by Will , as well as grantable by 
Deed ;, what Aftions may run in prejudice to the Advomſan, or 
zor. 

15. Whether an Advowſon may be Aſſets ; and under what words 
it may paſs, or not ? 

16, ACaſe in Law tcucbing the Advowſon of a Vicarage. 

17. In what Caſe the Writ of Right of Advowſon lies, or not, 

18 In what caſe the Crown ſhall be put to that Writ, or not, in (aſe 
of Uſurpation by a Common perſon. 

i9. Apoint in Law, whether the King or his Grantee ſhall have 
the Preſentation , where the King having a Mannor with the 
Adwvowſon appendant, the Church woid, grants the Manner 
with the Advowſon. | 

20, Of Advowſons there are three Original Writs at the Comm 
Law. 

21, The Advowſon ok, 4 Vicarage, whether it belongs touhe Par 
or the Parſon. 

22 Whether 


Of Advonſens. 


22. Whether an Advowſon may properly be ſaid to be a Demeſh; 

ſeveral matters of Lay in reference to Advowſons Appen- 
dant and in Groſs , in reſpeft of the King and Common per- 
ſons, 

23, WV hore 4 Donative in the Kings Gift may be with the Cure of M 
Souls * 

24. Whether by the Grant of a Vicarage the Advowſon of the Vica- 
rage ſhall paſs, The grant of a next. Avoydance during an A- 
woydance, is void, | 


to an Eccleſiaſtical Benefice in a man and his Heirs for 

| ever. It is the ſame which the Canon Law under- 
ſtands by Jus Parronatus,or the Right which a man and his Heirs 
have to preſent their Clerk to the Ordinary,for a Parſonage or o- 
ther Spiritual Benefice when it becomes void ; and he in whom 
ſuch Rightreſides, is called the Patron (a). Tus Patronarus eſt Po- (4) Term, 
reſtas Preſenttinds aliquem Tnſtituendum ad Beneficium Eccleſie Sim- Law,verb. 
plex c vacan, Hoſtienſ. de Fure Patronat. Fus Patronatus eſt jus Ho- noſes 
norificum, Oneroſum,& Urile, It is a Right to preſent to the Biſhop , 3 >y _ 
or Ordinary a fit perſon,by him to be Admitted and Inſtituted into 
a-Spiritual Benefice when 1t becomes void. The unlawful poſſeſſor 
is the Uſurper,. againſt whom only lieth three Writs 5 one of the 
Right, as the Writ of Right of Advowſon ;, and the other two of 
the Poſſeſſion, As a Quare Impedit, and Darrein Preſentment. And 
the Incumbent, as to his Right for his Reftory, hath the Writ of 
Juris Utrum, And Advowlen is not Hereditas corporata,as a Meſ- 
ſuage,;Land,or Paſture,&c-But it is Heredsras Incorporata,asWayes, 
Common,Piſcaries,Courts,&c. which are and may be Appendant . 
to Inheritances Corporate. Aavowſon is a kind of Baſtard-French 
word, ſometimes called Advocatio Eccleſie, either becauſe the Pa- 
tron thereof, claiming his Jus Patronarns therein, Advocat ſe in his 
own Right untothe ſame, eamque eſſe ſui quaſi Clientis Loco ;, or 
rather becauſe the Patron in his own Right Advocar alium to the 
Church being vacant,and preſents him unto it Loco alterins, veluts 
Defun#i (b). Thence called ſometimes Patroni, ſometimes Ad- (;)Skene. ge 
wocats ;, for they who originally obtained a Right to Preſent to any verb. Sig. 
Church were either the Founders,or Builders,or BenefaCtors of the 
ſame. Deereral.c.q. & 24. de jure Patronat. & Plow. 495. Dy. 48. 
Co.1.102.4.37.6.39.Litt.119,120, Patronum faciunt Dos, Xdifica- 
tie, Fundns,, Andalthough Advowſons are now , as other Tem- 
poral Inheritances,grantable by Decd;and ſoin that reſpe& cogni- 
zable atthe CommonLaw;yet inaſmuch as they are the ſame which 
the Canon Law calls Fus Patronatus, it cannot be denied, but that 
Pp 2 they 


(1.) \ Dvowſon isa kind ofReverſionary right ofPreſentation 
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they are within the Eccleſiaſtical Juriſdiction ; and therefore g 
though the Patron may have his Action againſt the Ordinaryin, 
Temporal Court by a Quare Impedit for rejecting his Clerk, yet the 
Ordinary may Decree a Proceſs de Fure Patronatns in the caſe, tg 
enquire by a Mixt Jury of Eccleſiaſtical and Lay-men touching the 
faid Advowſon or Right of Patronage, according to the Laws ang 
Cuſtomes of the Church. 

(2.) There isan uſualdifterence taken,between Advocatio medie. 
ratis Eccleſie, and Medieras Advocationis Eccleſie: The formey ig 
where two Patrons be,and every of them having Right to Preſent 
a ſeveral Incumbent tothe Biſhopyto be admitted into one and the 
fame Church,{for divers may be ſeveral Parſons, and have Cyre of 
Souls in one Pariſh) and ſuch Advowſon is alike in either. of theſe 
Patrons,but every oftheirPreſentments is to the moity of the ſame 
Church; and therefore itis called Advecatio Medietatis Eccleſie,qr 
as the caſe may be,Advecatio Tertie partis Eccleſie, and the like. 
The latter, viz. /Medietas Advocationis Eccleſie, is after partition 
between Parcencrs;for although the Advowſon beentire amongſt- 
themzyet any of them being diſturbed to preſent at his Turn,ſhall 
have the Writ of Medierare, or of Tertia,or of Quarta parte Ad. 
vocationis Ecclefie,as the Caſe is. And this differcnce is takenand 

obſerved only in) the Writ of Right,which is altogether grounded 
upon the Right of Patronage. But in the Quare. /mpease, which 
is only to recover Dammages,no ſuch diverſity is conſidered, but 
the Writ is gencral , Preſentare ad Eccleſiam, Dodderige of Ad 
vowſons, Lett. 4. Of Advowſons there are two ſorts, The one that 
in Groſs, which is Sole or Principal, not adhering or belongingto 
anyMannor,or toany part or parcel thereof;as of theRight thereof: 
The other Appendant or Dependant,or depending on a Mannor, as 
appertaining or belonging thereto, which is by Kirchin termedan 
Incident that may be ſeparated from the SubjeCt. Again;Sometimes 
the word Advewe or Avowe isalſo uſed for him who hath a Right 
in hisown Nameto preſent to a Benefice or other Eccleſiaſtical 
Living, where you havealſo (Advoye paramount) or the higheſt 
Patron, an Appellation peculiar to the King.So that this Advocaw 
is he to whom ſuch jus advocarionis alicujus Eccleſie belongeth, as 
that he may Preſent to the Church in his own,but not in anothers 
N _ (c). And Fitzherbert uſeth it in the ſame fignificati- 
on (a). 

(3.) Conſonant to the practice at this day touching Advowſor, 
wasthe Emperour's Novell, Decreed about 1 100 years ſince, to- 
wards the end of the Fifth Century, to this purpoſe, That if ay 
man ſhall erett an Oratory, and his deſire be to Preſent a Clerk, thert- 
wnzo, by himſelf or his Heirs ;, if they furniſh the Clerk, with a Com- 
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ency, and Nominate to the Biſhop ſuch as are worthy they may be 
dated: But if thoſe who are mon by them bk ed by the 
Canons, 4s unworthy of the Miniſtry, then let it be the care of the moſt 
Reverend Dioceſan of the place, to preſent ſuch as in his diſcretion he 
ſhall conceive better of (e'). And Panormitan clearly interprets the 
Emperour's mind herein,and gives us the very meaning and origi- 
nal of the Patron's Right in this point of Advowſon; he ſays, 
That this is Fus honorificum; oneroſum, & utile, belonging to any in 
the Church, for that with the Dzoceſans conſent he hath Founded, 
Built,and Endowed a Church, he hath given a piece of Ground, 
C.nobis C. de jur. Patronat.and erected a Church thereon , 16.9. 7. 
c. Monaſteriym, and Endowedit , C. Pie mentis, ibid, and was 
therefore qualified with the Right of Patronage. And indeed the 
Dioceſans conſent herein is ſo requiſite , that by the Canon Law it 
ſeems ſcarce feazable for a man to be a Patron without it, Ss quis 
Eccleſiam cum aſſenſs Dioceſani conftruxit, exeo Jus Patronatus ac- 
quirit, Clement, c. Nobis de Tur. Patron. And when a Church fo 
erected is by the Conſecration thereof actually delivered: up and 
made over (as it were) to God himſelf, it thenceforth ceaſes to be 
of any mans property, or of any Human Dominion; for Qued Di- 
vini Turis eſt, id nullins eſt in bonis: & nullius, Inft. de Rer, Diviſ. 


And by what is Recorded inthe Life of BiſhopUlrick, it ſhould 


ſeem asif theRight of Preſentation originally were in theDioceſan; 
forthe Author there faicth, That if any Erected a Church, the Bi- 
ſhop conſented, S legitimam Eccleſie dotem in manun tjus Celſitudinis 
dare non differret,&+c. And after the Endowment andConſecration- 
thereof, the care of the Altar was committed by him to the Prieſt, 
and the Advowſon firmly conveyed to the lawful heir, by the put- 
ting on of a Robe : Author, vite Udalrici, C.7.p.52. Edit. Auguſt. 
Vindel, 1595. But the Biſhops underſtanding this as a matter more 
of Care than of Power, as appears by theſe moderate expreſſions of 
Nominare, Preſemare, or Commendare, they were willing the Lay- 
Patron (for his better encouragement to ſuch Pious works)ſhould 
ſhare with them in this Priviledge, which Panormitan calls Jus 
honorificum, yet ſo, as that this transference of the: Biſhops unto 
Lay-Patrons,ſhould {till remain under ſuch a Limitationzas that it 
ſhould be neceſſary for the Patron to have recourſe to the Biſhop 
for the qualifying his Clerk for the ReCtory by Ordination; And 
the Biſhop's prudent compliance with Lay-Patrons in this matter 
was not 1n thoſe days without good reaſon, if we conſider what a 
paucity of repre Churches there then were, infomuch that for 
want or inſtead thereof,they frequently then ſaid Prayers under a 
Croſs in the open Fieldzas is reported of our own Anceſtors in the 


Peregrination of Wilibald;Sis mos eſt Saxonice gentis, Cc. ron Eccl.. 
ſed 
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ſed Sante Crucis Signum, &e, diurne Orationis ſedulitatem ſolent be 
bere, Hodeperic, Hieroſolym. Wilibald. Extat ad Caniſium, Tom.g. 

Antiq. Lett. par, 2.pag. 46. Edit. Ingolſt. 1603, Yea, and where 

perhaps ſome Churches were , many of them, were no better than 

thoſe mentioned by Afer Biſhop of Shirburne in King Alured's 

daieswhich were of ſo meana ſtructure, that frequently the wind 

entering per parietum rimulas, did blow out the Candles ſet before 

the Reliques;which gave occaſion to that ingenious Prince toteach 

us by his dexterity the myſtery of making Lanthorns Ex Ligns & 

Bovims Cornibus, 

(4.) In the Infancy of the Chriſtian Faith in this INland under 

the Saxons,{everal particular Lords of Grand Seignories ( Regirad 

Exemplum) erected particular . Churches , and having Endowed 

them with Lands,reſerved to themſelves and their Succeſlors. for 

ever aright and power to confer them on ſuch as were meetly qua- 

lified for the ſame; And this they did in imitation of thoſe Kings, 

who then Reigning here, erected Cathedrals, Abbies, Priories, 

C#) Co.2.par, Churches, &c. (f). ; Na 
Inſtit.Dod. (5-) An Advowſon,being a right of Preſentation (as aforeſaid) 
Treatiſe of reſerved by a Founder to himſelf,his Heirs and Succeſlors, is appli- 
Advow|. cable to otherEccleſiaſticalFoundations,as well as thoſe of Church 
(s _ L _— es,as appears by the ſeveral Quare Impedits brought on ſeveral oc- 
J —_— caſions (g): ſo thatalbeit it hath been ſaid, that by the Grant of 
7.R.2.Qu.Imp. a Church the Adyowſon paſled (þ), and when he gave the one; he 
21.13R.2.Bre. pave the other ; yet is the word Advow/ſor not improperly appli- 
243 Or E ”* cableto any thing wherein a Quare Impedit will lie. And hein 
Pataien - whoſe Right ſuch Preſentation js reſtedzis by the Provincial Con- 
«Vicarage,s&. ſtitutions of this Realm termed Advocatns Eccleſie, becauſe (as the 
3-Imp.79 « Conſtitution hath it) ruers & defendere Eccleſiam & ejus jura tenetur, 
Proveſiry,17E. ad inſtar Advocati qui in Fudicio Canſam alicujus defendir. Lindwood 
Rong um * Provin, Conſt .de Foro Comp.cap. Circumſpette, ver, Advocatus, Which 
(b) Per Pay- Cvery Patron is obliged to do; whence Parronus and Advecatus Ec- 
aing,7Ed.z.f, cleſie are in effect Synonymous ; yet in Lindwood we have the 
QuImp.ig. Queſtion put, whether there be any difference inter Patronum & 
Advocatum Eccleſie. Lind. Conſt. Pro, de hcmicidio , cap. Sacri 

Gloſſ.:bid, Where though the prevailing opinion be for the Negs 

tive,yet you will alſo there find very Orthodox Authority for the 

contrary, and that Advocatus intelligitur non pro Patrono , ſed pro 

Defenſore Eccleſia : Gloſſ.ibid, as appears there by Lindwood that 
Famous Canonilt rorius Orbis Britannici, who being Dottor of, 
Laws,Chaplain and Official tothe Archbiſhop of Canterbwoy in the 

time of H. 5. was by reaſon of his great Experienceand Abulities 

in National Laws as well as Provincial Conftirutions ; ſent as his 
Emiafladour to the Crowns of Spain and Portuzal, and at his Re- 
turn 
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turn about An. 1422.compiled what now is extant to his immortal 
Memory, and dedicated the ſameto the faid Archbiſhop, it was 
afterabout Az. 1505 (being firſt reviſed by Wolfgangus Hopylins) 
printed,at Paris, at the coſt and charges of William Bretton Mer- 
chant of London. Mention hereof is here made, in regard of the 
plentiful uſe here made of this Eminent Author in thisEccleſiaſti- 
cal Abridgment,and that rather in the midſt of this SubjeCt touch- 
ing Advowſons,as preſuming, that for the reaſon aforeſaid a Quare 
Impedit will not lie in caſe ofthis digreſſion. 

C6.) The Right of Patronage is, it ſeems by the Common Law, 
areal Right fixed or veſted in the Patron or founder in theChurch, (3) Vid.8.AM. 
whereinhe hath as abſolute a property and Ownerſhip asany man 39.13 afl.22. 
hath to his Lands and Tenements, or any Freehold whatever(z); 11H. 4-84. 
And that the Advowſon or Patrons Right to Preſent is a Temporal Paſch. 9 Ed.3. 
and not a Spiritual Inheritance. For at the firſt Creation of a Man- __ _ 
nor,if Lands were given to erect a Church thereon, the Advowſon jagir. axc. &. 
thereof became appendant to that Mannor, and reputed as parcel 38 Aſ.22. 
thereof, which being Temporal, the other became ſo alſo, as an 7he Prior of 
Acceſlary to the Principal : for which reaſon ſuch an Adyowſon Plymton's 
paſleth by the Grant of the Mannor cum pertinentics (k ). Yea, it 4p Par. 
hath been adjudged, That by the Grant of a Mannor , without Taft. acc. 
making any mention ofthe Advowſon,the Adyowſon allo paſſed, (4> 9 E.4-39- 
becauſe it was parcel of,and appendant to the Mannor (7). And 33 5:33: 
it hath been ever held, That by the Common Law an Advowſon = 1 _— 
isa Temporal Inheritance, for that it lieth in Tenure, and may be cate. en 
holden either of the King, or of a Common perſon ; and hath (2) Co.ibid.. 
been held of the King in Capite, orin Knights Service Cm). And vidacc. 
where a Quare Impedit hath been brought;the plaintiF hath count- - m. y nag 
ed,that the Defendant held the Advowſon of him by Homage and and _—_ 
Fealty (). Andit hath been agreed, that an Advowſon doth lie Caſe. 
in Tenure,and that the Lord may diſtrain inthe Glebe-Lands for Bolſtr. 1.par. 
Rents and Services,the Patron's Cattel, if any be there found upon 324334- 
the Land, but not the Cattel ofa Stranger (0). | —_ . 

22Ed. 3.5, 

(n) The Abbot- of #webback's Caſe. 0) The Pri; Acres - > bi 
oh Hugh Abridg. = Advowſon 8 25eft.g. OTIS yt veins 


(7) Other Reaſons, it ſeems, thcreareat the Common Law, 
which prove, That an Advowſcn isa Temporal Inheritance ; for 
that a Writ of Right of Advowſon lieth for him, who hath an E- bs Set, 
ſtate inan Advowſon in Fee-ſimplezor right of an Eſtate therein on vid. 
to himand his heirs in Fee-ſimple. Which Writ being Quodcla- F.N.B.ir. 
mat tenere de te (p),doth ſuppole a Tenure, and lieth not only for P!9#t de 4#: 
the whole Advowſon,but alſo for ſome part thereof. As alſo be- Towſon 


cauſe a Precipe quod reddat lieth for it, as hath been Adjudged(9). ( q) 20Ed 
As 


tes 
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As alſo that 2 CommonRecoyery may be ſuffered ofan Adyowſon, 
(r) 3s Eliz, 2s hath been likewiſe Adjudged (7). Asalſo becauſe an Advowſon 
C.B. Crecher as other Temporal Inheritances,may be forfeited by Attainder of 
= —_—_ Treaſon or Felony ,or loſt by Uſurpation,ſix months Plenarty,Re- 
 VidCe. . cuſancy, Outlawry, Negligence or Lacks of Preſentment, Tranfla- 
par.4o.& © Tionor Celler,and given away in Mortmain(s), As alſo for that 
2.Par.v4.%& theWitfeſhall be endowed thereof,and have the thirdPreſentment, 


1.par.55.4cc- and the Husband ſhall be Tenant thereof by the Courteſie,alſo it is 


wy 
he ——_—_ 


( ) ns cn ſucceſſively deviſable among Coparceners,that the Priority of Pre- 
_ $5. 7b, ſentment ſhall be in the eldeſt Siſter;likewiſe it way pals by way of 


chancellor oo Exchange for other Temporal Inheritance z and albeit during the 
Oxford's vacancy of the Church it be not in it ſelf valuable, yet otherwiſe it 
C = "woe 15a toan Incumbent z and by Grant of all Lands and Tenements 
ub —_—_ an Adyowſon doth paſs,if not by Livery, yet by Deed is tranſ- 
KY rk _— ferable as other Temporal Inheritances(r ),and pals with the Man- 
rities thre nors whereunto they are appendent by Preſcription, unleſs there 
w0uchtd. were before a ſeverance by Grant, Deed, Partition, or other Legal 
) m_ loft. At (#); which Preſcription is ſorequiſite to Appendancyas with- 
( - 13 Eliz, Out which it cannot well be atall (ﬆ). 
Dyer 299.in (8.) An Advowſon in Groſs is underſtood as under a more 
Evileigh's beneficial qualification than that which is Appendant; and that 
Caſe, which is Appendant may by ſeverance become an Adyowſonin 
Groſs: and therefore in the Caſe, where a man being ſeized of a 
Mannor whereto an Adyowſon was Appendant , and by Deed 
granting one Acre belonfing to that Mannor und cum Advocatione 
Ecclefie,did further by the ſame Deed give and grant the ſaid Ad- 
vowſon the Queſtion was, whether the Advowſon did pals as 
Appendant to the Acre, or as an Advowſon in Groſs? Andthe 
better Opinion was, That by that Grant theAdvowſon was ſevered 
from the Mannor, and was become in Groſs ; for that the Deed 
ſhall be taken moſt beneficial for the Grantee to have the Advow- 
ſon in Groſs,and not as Appendant;to the Acre. But in that caſe it 
(3) 338.8. Was Agreed, Ifthe whole Mannor had been granted, then the Ad- 
Dyerg8. vowſon had palled as Appendant , and not in Groſs (y). Yet an 
vouched pr? Adyowſon Appendant to a Mannor, deſcending todivers Copar- 
—_ _ ceners,making Partition of ſuch Mannor without mentioning the 
morn ay Advowſon,remains Appendant,notwithſtanding ſuchDiviſion and 
Sea.4.ubi,ſTo Severance from the Mannor (z): Yeaalthouygh rhe Mannor of D. 
what things to which an Adyowſon is Appendant;be granted, and by the ſame . 
—_— - R Deed the Advowſon alſo of rhe Church of D. So,as it isnamed no 
rg P » Otherwiſe than in Gros, yet it ſhall thereby paſs only as Appen- 
what not; and dant (4). : 
ew in ſeveral ſelect Caſes, vid. Hughes, ubi ſupr. (3) Co. 8. par. 8. #4at wild's Calc. (4) BY 
the Opinion of Finchden, in 43 Ed. 3. Hughes, ibid, 79.) If 
| 9. 


(9.) Ifthe King makes a Leale [or life of a Mauno 
an Advowſon is Appendant, without making any and Sion _ 
Advowſon,the Advow!on remainsin the King as in Groſs; as = 
granted by the Juſtices: And it wasfaid by them, That in ſuch caſe 
by Grant of the Reveri.on,Habendum the Reverlion with the Ad- 
vowſon,the Adyowſon paſſeth not to the Patentee,for that the Ad- 
vyowſon was ſevered,and became in Groſs as to the Fee (b), And () Co 
in another Caſe,w here it was found beforeCommiſſioners,That/ par.g7-Li- 
was ſeized of a Mannor, to which an Advowſon was appendant | ford's Cale. 
and that he was a Reculant convict ; whereupon two partsof the 
Mannor were ſeized into the Kings hand, who leaſed the Mannor 
with Appurtenances,and all profits and commodities,and Heredi- 
taments to the ſame belonging, unto 7. S. for 21 years, if A, &c 
and afterwards the Church became void. In this caſe it was held, 
That albeit there was no mention in the ſejzure of the Advowſon, 
yet the Preſentment belonged to the King,and that the King zlon , (©) Mich-14- 
ſhould Preſent. Secondly, That there were no words in >. Kin < TY 
Grant to F.5. to carry away the Advowſon from the Kin = — 
thac notwithſtanding thatGrant,the Adyowſon remained ff Ap- ofc anbricd e 
—_ - the _ EF. P” and wulgrove's 
(10.) By words implying meerly matter ne 
gainful, as Cm omnibus OE , Are? ne mw; _ —_ 
advantagits, and the like,an Ad 7 OE One 
an Advowſon will not pals, becauſe it is Jac-C.B.rot 
contrary to the nature of an Adyowſon regularly ; and therefore !? 877. J0.Lat- 
the Adyowſon of a'Vicarage appendant to a Prebend, paſſed not = ny 
byaLeaſe with ſuch words of ſeveral parts of the Preben hic an. ay 
fuch Advowſon was Appendant (4). Nor will an Adjowiſes _ $: A 
purtenant to 2 Mannor,paſs by the Grant ofan Acreof Land - wells —x | 
cel of that Mannor cum pertinemiis, otherwiſe, if the Grant Hof Hob.Rep. 
the Mannor it ſelf cm pertinemiis(e). Yet ina Caſe where th RS: 
King being feizer! 072 Mannor to which an Advowſon w CRn—ns 
dant, granted th: Mannor to F.S. for life, and then Þ 72%: ral "op on 
Mannor to 7 .D.attcr the death of F.S. Habendum cum je Bolſtr, t.par. 
— by Parliamentrhe King reciting both the Grants con- 9135: 
rmed them by Parliament : yet It was adjudged in that caſc Th (1) 33-6. 
the Advowſon did not paſs ( f), Nor will an Advowſon ( F = par 
Appendant) paſs without ſpecial words of Grant thercof hick the Biſhop | 
=. 2uroy 4rd VC ercof,, which p of 
y rained in the conſtrattion thereof to an unuſual or £99") and 
wr nn ſenſe., for which reaſon an Appropriation will not -e4g = 
? a the name ofan Advowſon, but (as aforcſaid) an Advow- = by B. 2 
wo das) —þ may be Appendant toa Prebend \, all which hath Ror.2 642. ; 
ay or ved in the fore-cited Caſe (g). Andif Tenantin Tail f9>Rep- 
being _—— - whichan Advowſon is appendant,” the Church =- _ - 
» and he grants proximam Advorationem, and then Uies } London'sCaſe 
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by his death the Grant becomes mcerly void,as was alſo Reſolved 
in Walter and Bould”s Caſe (h). 
In a Quare Ipedit, The Caſe was between the Chancellor and 
Scholars of Oxford,and the Biſhop of Norwich, and others. The 
Plaintiff Counted upon the Statute. of 3 Jac. That FS. being 
Owncr of an Advowſon, 2 Fac. was a Recuſant convict,and that 
afterwards the Church became void , and ſo they,by the Statute, 
ought to Preſent. One of the Defendants pleaded, That the Ad- 
vowſon was appendanttoa Mannor, and that two parts of the 
Mannor were ſ{cized, into the Kings hands by Procels out of the 
Exchequer , and that the King by his Letters Patents granted the 
Two parts to the Defendant with the Appurtenances,and granted 
alſo all Hereditaments(but Adyowſons were not mentioned inthe 
Letters Patents,and lo ſaidzthe Preſentation did belong to the De- 
ſendant : it was Reſolvea, That the Advowſondid not pals by the 
word | Arpurrenances|] without mention of Advowſon or wards 
Adeo plena & integra, & in tam amplo mado & forma, as the Recuſant 
had the Mannor, : - | Wy t 
-,(11.) lncalea Patron be Outlawed, -and the Church becoming 
void a Stranger doth uſurp, & preſents his Clerk tothe Avoidance, 
and Six months-paſs,and afterwards the King,being intitled tq the 
Avoidance by reaſon of the Outlawry,bring a Q». Impedit againſt 
. the Ihcumbengasþbeing in wrongfully, and remove him: By this 
meauls the:Ad vowſon 1s recontinued again tothe Rightful Patron, 
* whercof he was ouſted by the Uſurparion,. who upon the reverſal 
- of the Outlawry ſhall Preſent,in caſe the Church begomes void 
gain (4). | | 
(12.) A,man hath Three Avoidances granted him of one 
Church azenepumeand. by one Decd;The Church becomes yoid; 
the Grantor byUlurpation preſents hisClerk,who is Admitted,ln- 
ſtitutcd, and Inducted,afterwards the Church becomes void again, 
[n that caſe the Grantee ſhall preſent to the Second Avoidance,for 
that the former Preſentation made by the Grantor uſurping, did 
not put the Grantee out of all the Avoidance ; and Adjudged ac- 
cordingly (4). | 
(13.) 4, ſeized of a Mannor with an Advowſon appendant 
, preſented B,who was Admitted, Inſtituted, and Induced; alſter- 
wards A.ſells the Mannor to which the Advowſon was appendant, 
unto 7.5. The Church becomes void by the death of B. where: 
uponthe Queen 1 5 Feb. 1553.Preſents 7. D. by theſe words, v2. 
Per mortem naturalem Incumbentis ibid, vacant. who thereupon 
20th of the ſaid Feb. was Admitted, ' Inſtituted, and Indyted by 
Letters of Inſtitution, Per Dominam Reginam weram indubitd- 
3am Patronam, The ſaid 7. D. dies : The King preſents R.in a 
WOICGS) 
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words;viz. Ad noftram Preſentationem ſue ex pleno jure , (ive per 
Lapſum Temporis, ſue alio quocunque modo ſpeftant; The only Que- 
ſtion was, Whether,notwithſtanding all this matter,the Advow- 
ſon did remain Appendant or not? And it was Adjudged bythe 
Court, That the Advowſon remained Appendant,notwithſtanding 
the Queens Preſentation of F. D. For it appeared, there was no 
colour of Title to the Queen to preſent ; no Lapſe;for the Preſen- 
tation,Inſtitution, &c.were all in the ſame month, wherein the A- 
yoidance was: And it was no Uſurpation by the Queen,becauſe the 
Preſentation ſuppoſed a Right where none was, and ſo was void; 
for the Queen meant to do no wrong : And upon the ſame reaſon 
the Preſentation of R. afterwards by the King was void. And. it 
was then further holden by the Court, That the Preſentation of 
F.D.being voidzit was but a Collation of the Biſhop,which makes 
no diſappendancy,nor ſo much as a plenarty againlt rhe Rightful 
Patron » but that he may bring his Quare Impedir when he will; 


and if the Biſhop receive his Clerk , the otheris out pſo fatto (4, yi. 19. 


EL. © 
(14.): Although an Advowſonbea kind: of Reverſjon of a right 
of Preſentation-to aLiving or Benefice calledSpiritual;yet it is now 
in the nature of other Temporal Inheritances; and therefore he 
that hath this Right in.him, may either deviſe it by Will, or grant 


Jac.C.B.ror. 
1840. Gawdy 
a 
biſhop of 
Canterbury 
and Rone's 


hd the Arch- 


it by Deed, in Fee, or for life, or for years, as other things (-:). Caſe. Hob. 


And inregard.an Advowſon or 7s Patronat.refers to and reſpetts 
not the,Oblations and Tithes belonging to the Church, but rather 


301,Hugh's 
Abridg.ver. 
Ad vc \wſ[.Set. 


the Building thereof, with the Ground whereoa it.is built, and the g.5eR.ulr. 
Endowment thereof; if therefore any debate or controyerſie ſhould (n)Co. 5.56. 


happen to ariſe touching any of thele laſt mentioned, it might pre- 
judicethe Patron as to his Right to the Advowſon; but it the 
c6ntroverſie be only touching the other, 4:z.. ' the Oblations or 
Tithes, whether Great or Small, the'Fus Patronatys will remain 
good and entireto the Patron notwithftanding-ſuch'Controverſie, 
provided the Suite doth not extend & be for a fourth part of the 
whole belonging to the Church, Lindw. de Foro Comp. cap. Circum- 
Jpette, verb. Item (i Reftor, & gl.ibid, verb, quarta pars, And he to 
whom the Right of Advowſon ofany Church appertains,is termed 
Avowe for diſtinCtions ſake, to diſcriminate him from thoſe who 
ſometime Preſent in the Name of another,as a Guardian that pre- 
ſents in the Name of his Minor; as alſo to difference him from 
ſuchas have only for term of their Lives, or of years or by Intru- 
lion or Dilleiſin, the Lands to which an Advowſon appertains;the 
Avowe,properly and ſtrictly taken,being only he who may Preſent 
in hiSown right.and in his own Name (7). 


Q q 2 


15 H. 7.2 


(1) Britton, 
Cap. 25s 
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(0) Di&.Caſe 
London verl. 
the Collegiate 
Church of St. 
Mary South 
well. - 

(7) 44 Ed.3- 
33-cited in 
di&.Caſ. 

(4) 39 H.6. 
cited in di. 
Caſe. 

(r) Mich.14- 
Jac.C.B.Ror. 
$47.Chance[- 
lor, &c. of 
Camiridge 
verl.Walgr aut. 
Hob.Rep. 

) Caſe ibid. 
(t) Ibid, 


/u) Dom.Rex 
ver(. Biſhop 
of Rocheſter, 
and Jackſon 
his Clerk. 
Hob. Rep. 


(x) Mich.31, 
& 32 ElizC, 
B*Rort.4 52. 
Caic Aſbegell 
verl. Dennis. 


Nuare Impedit. 


(15.) It hath been Adjudg'd That an Advowſon belonging to 
2 Prebend will not paſs by a Leaſe thereof, albeit it hath in it theſe 
words, viz. Commodities, Emoluments, Profits and Advantages; 
becauſe all theſe four words being of one ſenſe and nature, imply 
things gainful , which is contrary to the nature of an Adyowſon 
regularly, as aforeſaid ; yet an Advowſon may be yielded in value 
upona Voucher, and may be Aſſets in the hand of an Executor 
(0); andin the forefaid Caſe of London verſ.&c. it is ſaid, Thatan 
Appropriation, nor the Advowſon of it, will not paſs by the name 
of an Advowſon, yet an Advowſon will be contained under the 
name of a Tenement (p). And where the King granted that 
Monks ſhould have all their Poſleflions of the Abbey 1n the Vacas 
tion for their ſuſtentation ; Ruled, that they ſrould not have the 
Advowſons, becauſe no ſuitentation aroſe from them (q);nor will 
an Advowſon, though it be appendant, paſs in the Kings Grant, 
without ſpecial words(r) ; yetinthe Caſe of a Recuſant convid, 
to whoſe Landsan Adyowſon is appendant , the ſeizure of Twa 
parts of his Land for the King is a Seizure by conſequence of two 
parts of the Advowſon , without mention of it (s); andif the 
King have but Two parts of an Advowſon, yet he ſhall Preſent 
alone, for po Subject can be Tenant in Common with the King; 
who (though he be no party to a Quare Impeasr) yet if bis T itk 
appear clear for him againſt both parties, ſhall have a Writ awar- 
ded for him to the Biſhop (:). Or if the King joyn Iſſne ina Quare 
Impedit , which is not found fully for him, yer if Title do any 
way =— » the Court muſt award a Writ to the Biſhop for 
him (z}. 

(16.) A. brought Quare impedit againſt D.The Plaintiff count- 
ed that the Defendant had diſturbed him to Preſent ad Vicariam de 
D. and ſhewed, That the Queen was icized of the Rectory of D. 
and of the Advowſon of the Vicarage of D. and by her Letters 
Patents gave unto the Plaintiff Rettoriam prediftam cum pertinentiis, 
C& etiam Vicariam Eccleſiepreaitt, And it was holden by the whole 
Court, That the Advowſon of the Vicarage by thele words doth 
not paſs; nor ſoin the Caſe of a Common per{on, much leſs in the 
Caſe of the King : But if the Queen had granted Eccleſsam ſuam of 
D. then,by Walmſley Juſtice, the Advowſon of the Vicarage had 
palled (x). 

(17.) Although he,who after the death ata Parſon Incumbent 
hath Right of Preſentation in him , doth not upon a Diſturbance 
bring a Quare Impedit not Darrein Preſertment, but ſuffereth a 
Stranger touſurp upon him ; yer he may have a Wit of Right of 
Advowſon ; but this Writ heth not for him, unleſs he cKim to 
haye the Advowſon to him and his Heirs in Fee-ſimple (y) _ 

AdvyOW- 


AY, 
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Advowſon is valuable , though the Preſentment be not (z). Cx) Trin.31. 
(18.) The Queen ſeized of an Adyowſon being void, the An- Ez: C- B. 
ceſtor of P. Preſented,and fo gained it by Uſurpation, and then the 99s yo 
Church being void he Preſented again, his Clerk dies, and then the ;F Lichfeld ; 
Queen grants the Advowſon to T.the Plaintiff, who bringsa Quare L-on.Rep. 
Inpedit 1n the Queens Name, ſuppoſing that this Uſurpation did 
not put the Queen out of Poſſeſſion : It was argued, That the 
Grant could not paſs without ſpecial words,becauſe it is in the na- 
ture of a Choſe in Aftion: And Dyer, Mead, and Windham held, 
That this Uſurpation did gain poſſeſſion out of the Queen,and that 
ſhe ſhould be put to her Writ of Right of Advowſon ; but the 
Opinion of Anderſon Chief Juſtice was clearly, That the Queen 
was not out of Poſſeſſion ; for he ſaid , That it wasa Rule in our 
Books, that of a thing which is of Inheritance, the aft of a Com- 
mon perſon will not put the Queen out of poſſeſſion : but if ſhe 
had only a Chattel;as the next Advowſon,then perhaps it is other- 
wiſe. But Mead and Windham very earneſtly held the contrary, 
relying on the Book of 13 E. 3. 15.where Shard ſaid, That ifthe 
King had an Advowſon in his own Right,and a Stranger,who had 
no Right, happen to Preſent, it puts the King out of Polleſſion, 
And the King ſhall be put to his Writ of Right,as others ſhall (4). 7,1 yiq, 37 
The Defendant alledged Two Preſentations in his Anceltor after E.3.13.b. 
the Title of the King, and demanded Judgment if the King ſhould 18 E.3.16, 
have a Writ of Poſſeſſion, and the Plea was admitted to be good, 
But after Paſch. 25 Eliz. Judgment was given for the Queen , for 
that ſhe might very well maintain a Quare Impedirt , and the two 
Preſentments did not put her out of poſleſlion (b). (b) Paſch.28: 
(19.) Ina Quare Impedit by G. againitthe Biſhop of L., and D, Eliz.C.B. 
Incumbent : The Caſe was, That a Mannor with the Advowſon 7274!y vert. 
Appendant was in the hands of the King, and the Church became am Rep. 
void,and the King grants the Mannor with the Advowſon : if the 
Grantee (hall have the Preientation,or the King, was the queſtion, 
All the Juſtices held clearly, That the Avoidance would not paſs, 
becauſe it wasa Chattel veſted. And Periam ſaid, that incaſe of a 
Common perſon without queſtion an Adyowſon appendant would () Mich. 29. 
not paſs by ſuch Grant;for if the Father dieit ſhall goe to his Exe- & 3o-Eliz. 
cutor: but if it bean Advowſon in Groſs,in caſe of a Common per- Sr-7ho. Gorge 
ſon there is ſome doubt : But in the Principal Caſe all the Judges "> 198m. or 
held ur ſupra, and (aid, That ſo it wasin 9'E.3.26. Quare Impedit. Daten Incum- 
31, andin Dyer in the Caſe of the Church of Weſtminſter : But bent.Owen 
E.N.B. is contrary, 33... (c). Rep» 


(20.) Of 
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(4) St.13-E.1. 
CaP. 5. 
Vid.Raſt. pia. 


fo.151.144- 
495. & Star. 


2&3z3Ed.6, 


13- 
Ce) St:3,Jac. 
Ce Go 


(f) St.13 Et, 
CaP+ 5» 


(eg) St. 7 Ed. 
2. 15. & Co. 


(:) Dyer 26. 
C Ed. 447-4. 
Co. ſip.Lit, 
I 20. 

14 H.4.12, 


(bYr5E.3. 51 
Farſons Law, 
Cap. 23+ 
(UMich.16.E. 
3-F itz. 2. 1p. 
145-by Pat - 
Ni 1-:eand Hi.l, 


(20.) Of Advowſons there are three Original Writs, whereof 
one isa Writ of Right, the other two of Polleſſion, viz. Darrein 
Preſent ment, and Quare Impedit. And where an Adyowſon deſcend- 
eth unto Parceners, though one preſent twice, and uſurpeth upon 
his Co-heir ; yet he that was negligent ſhall not be clearly barr'g; 
but another time ſhall have his turn to preſent when it fallerh(d). 
And by the Statute of 3 Fac. 5. every Recuſant Convidt is utterly 
diſabled ro Preſent to anyEcclelialticsILiving,or to collate or No- 
minate to any Donative whatſoever, the Advowſon ofevery ſuch 
Recufant being left to the diſpoſition of the Univerſities of Ox- 
ford and Cambridge (e), Allo by the Statute of 13 E. 1,5, it is 
direCted, what Action ſhall be maintained by him in the Reverſion 
who is diſturbed to preſent after the Expiration of a particular F- 
ſtate; where therc isalſo provided a Remedy ſor him in the Re- 
verſion or Remainder, or others that have right,where there is an 
Uſurpation of an Advowſon during any particular Eſtate : And 
that Judgments given in the Kings Courts touching Advowſons 
ſhall not be avoided by Surmizes,but by lawful means (f). Like- 
wiſe itis Statute-Law to hold, T hat Advowſons ſhall not paſs from 
the King but by Special words ; for when the King doth give or 
grant Land or a Mannor with the Appurtenances, unleſs he make 
expreſs mention in his Deed of Adyowlſons of Churches , when 
they fall;belonging to ſuch Mannor or Land, they are reſerved to 
him, notwithſtanding the word [_ Apprrtenances, ] albeit among 
Common perſons it hath been otherwiſe obſerved (g.); nor is it 
lawfull to purchaſe an Advowſon, during the dependancy ofa 
Suit at Law concerning the ſame (h). 


lib. 1c. fo. 63. & Dyer, fo. 350. (b) St. 13 Ed. 1.c. 49. 


(21,) If a Feme Covert. be ſeized ofan Advowſon, and the 
Church becomes void, and the Wife dieth;the Husband ſhall Pre 
ſent (i). Where Parſon and Vicar be Endowed in one Church 
and the Vicarage becomes void, the queſtion is, To whom the Ad- 
vowſon of the Vicarage doth belong,and who in that caſe ſhall be 
ſaid to be the Patron of the Vicarage? Whether the Patron of the 
Parſonage,or the Parſon ? It ſeems the Books at Common Law 
the Judges and the Court, were divided in Opinion touching this 
point (k ); ſome of the Judges were of Opinion, That the Ad- 
vowſon of the Vicarage appertains to the Parſon ; Others, that # 
belongs to the Patron: Such as'inclined, that itisin the Patron 
(1), gave for reaſon, That the Ordinary cannot make a Vicar 
without the aſſent ofthe Patron, 5 E. 2. Quare Impedit 165.puts 
the Caſe,That although the Vicarage be Endowed with the allent 
of the Patron and Ordinary, yet the Advowſon of the Vicaragy 
CGOL!N 
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doth remain inthe Parſon , becauſe the ſame is parcel of the Ad- 
yowſon of the Parſonage (-). And 16 E. 3. Grants, 56. it was (m) Parſors 

a queſtion > Whether by the Grant of the Advowſon of the Law.c-23. 
Church, the Advowſon of the Vicarage did paſs ? and there 
it was faid by Stone, That it doth paſs as Incidentto the Par- 
ſonage (n). And in regard the Vicar is as the Parſons Subſti- (») Ibid.r7E. 
tute, and his Endowment originally only as a Maintenance for 3:Grants,56. 
him in officiating the Cure for the eaſe of the Parſon , whoſe 23 R-2- /*- 
Concern it is to ſee that he be a fit and able perſon, ſufficient ney ei 
for the Cure, it ſhould thence ſeem rational that the Parſon Defaults 166, 
ſhould be his Patron, to Preſent ſuchan oneto the Vicarage as ; 
ſhall be ſufficient for the Cure ; for which reaſon the Patro- ' 

age of the Vicarage ſhould ſeem rather to belong unto the 
Parſon, than to the Firlt Patron of the Parſonage Appropri- 
ate.. 

{22,) An Advowſon cannot it ſeems, at the Common Law be 

called a Demeſne, for that it is not ſuch a thing as a man hath 
a Manual occupation or pollc{lion of , as he hath of Lands, Te- 
nements , and Rents whereof he may fay in his Pleading,. That 
he was ſeized thereof in his Demeſh as of Fce , which he can- 
not fay that hath only the Advowſon of a Church, becauſe it 
lies not, as the other, ia Manual occupation :. and therefore in the 

caſe of Advowſon of a Church , he may only fay that he was 

ſeizedas of Fee , and not in his Demeſi as of Fee (9), whether /«) Litt.Te- 
'3tbe. an Adyowlſon in Groſs or Appendant , which Appendancy nures, l. 1. 

is held to be for the molt part by Preſcription,. and muſt relate ©*-v<il.fin- © 
to ſuch things as are in their own nature of a perpetual conti- 

nuarice ; for which reaſon it is, That Advowſons cannot be ſaid 

tobe Appendant toRents,{ervices,and the like, becauſe ſuch things 

are extinguiſhable (p). And alttough an Advowſon be not pro- 

perly ſaid to He.a Demeſn, yet it may be Appendant to a De- (2 66 = 
meſn,as of Lands or things Corporealand Perpetual , and there- "1 bh ay 
fore ( as ſuppoſed ) not toa Houſe of habitation, meerly quatens X 
ſuch, yet to the Soy], whereon the Houſe is erected ; whereby 

the Law ( which hath the cleareſt proſpect of Caſualties at-a 

diſtance ) hath provided; thatthe Advowſon ſhall ſtand, though 

the Houſe fall (4); but an Advowſon Difappendant and in (qh1oH.7.13, 
Groſs, whicha man hath alone , and not by reaſon of any other b:. by K#*ble. 
thing , but ſevered from the Lands to which it was Appen- Fark. Law. 
dant,ſuch an Advowſon is exempt fron divers prejudicial: Inci- _ __ 
dents which the other , viz. the Appendant , cannot wella- x44; 
void. And where a Subject or Common perſon hath an Ad- 
vowlon Appendanttoa Mannor , and there be an Uſurpation 
upon 
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upon him, by a Preſentation made by a Stranger,whoſe Clerk is in 

for Six months; thouzh this makesthe Adwowſon of ſuch Com- 

mon perſon Diſappendant to his Mannor ; yet it is otherwiſe in 

caſe of the King, who may grant the Advowſon. notwithſtanding 

&) Mich. 13. ſuch Uſurpartion ; for a man can not put the King our of poſſeſſion 

14 Eliz. either by Preſentation or Uſurpation, as hath been Adjudged(r), 

Berd{ors, dd. Nordoth the King's Preſentation by Lapſe fever the Advowſon 

C0pin19" 34% from the Mannor,or cauſe it to become dilappendant;as inG awdy's 
C0#7t, Hob. . G ' 

Rep.vig., Caſcagainlt the Archbiſhop of Canterbury and Others, was like- 

15 E.z£E. 2%. Wiſe Adjudged , in which Cale it was alſo ſaid by Hobard Chief 

Impedit,67, Juſtice, That neither doth a wrongful Collation of the Biſhops 

make any Diſappendancy,nor any bindingPlenarty againſt the true 


oy Hill.17. Patron; but that he may not only bring his Quare Impedit when he 
gs. pleaſe, but alſo Preſent upon him ſeven years after(s). Alfo; 


verl.Archb, Whereas It was ſaid before, That an Adyowſon cannot be Appen- 
of Cant. > dantto the things Extinguiſhable,as toRents,Services,and the like, 
alios. Hob. fo it ſeemsat the Common Law an Advowſon in Poſleſſion cannot 
Rep. be Appendant toa Reverſion expectant upon an Eſtate for life ; 
for the Caſe was, The King ſeized of a Mannor with an Advow- 
ſon Appendant, granted the Mannor to F.S. for life, and then 
granted the Mannor to F. D. after the death of F.S. Habendum 
una cum Advocatione ; and then by Parliament the King reciting 
both the Grants,confirmed them by Parliament , yet the Advow- 
ſon paſſed not (tz). Finally , whereas alſo it hath been Adjudged 
(as aforeſaid) that the King cannot be put ont of Poſſeſſion either 
(t) Caſe of by Preſentation or Uſurpation, this ſeems to refer only as to the 
the Abbeſs Kings Advowſon,and not as to his preſent Preſentation z for the 
o_— Opinion of Sir . Hobart Chief Juſtice is, Thatalthough the King 
Coirand Gle- may be diſpoſſeſſed of his preſent Preſentation » he cannot be ſoof 
ver, ver.Bi- his Advowſon,and therefore he may ſtill grant it, notwithſtand- 
ſhop of Coven- ing the Uſurpation, as was Judged in a Writ of Error, upon a 
—_ nr Judgment given to the contrary , between the King and Campion 
Ror.2642z. forthe Vicarage of Newton Valence (4), 


Hob,Rep. 
(u) daſh. 14 Jac. rot, 1030, Lord Stanhope ver. the Riſhop of Lincoln, and others. Hob. Rep. 


23.) A Donative in the Kings Gift may be with Cure of Souls, 

Mich asthe Church of the Tower of London is a Donative in the Kings 

ee .. _ Gift with Cure ; asin the Caſe of Fletcher and Mackaller, where. 

rer Fletcher Information was brought upon the Stat. 31 Eliz, of Simony for 

and Machaller. procuring him to be promoted to the Church of the Tower far 
money ; andper Geriam, it well lies (x), 


(24.) The 


—_— 
en 
—_— 
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(24.) The Queen bath the Advowſon of the Vicarage of #H. 
and grantsthe Vicarage to F.S. It wasthe Opinion of all the Ju- 
ſtices;that the Advowſon paſleth not ; for that the Vicarage is ano- 
ther thing than the Adveuſon of the Vicarage (y). The Queen (,) Cro.par.r. 
ſeized of a Mannor,to which anAdvowſon was appendant,granted : 
the Mannor cum Advecatione Eeciofen the Church beig g then void : 

It was Adjudged the Avoidance did noe paſs,but the Queen ſhould Gs) Hill.29. 


—_ 


Preſent pro hac vice(z).* And in the Queen and Huſſie's Caſe it Eliz.Sir The. 
was Reſilved.That a double Preſentationwonld not put the Queen Gorges Cale, 
out of poſſeſſion , if-ſhe hath Right (#%;: \ 18nd in Stephens and Mores Rep. 
Clarks Calc. it was Reſolved; That the Granit.of the vext Ayoid- (96s 
ance to one during the Avoidance, is void\in Law (#); (6, More. ih. 


CHAP. XX. 
Of Appropriations. 


1, The great Antiquity of Appropriations ; a conjefture of their 
Original; whether Charles Martell was tbe occaſion thereof? 

| they © were prohibited in England Anciently by the Pape; 
whether they can be otherwiſe than by the King , or ſome Aw 
thority derived from him ? 

2. How the end and uſe of Appropriations is changed at this day 
from what it was in the Original Inſtitution thereof, 

3. Appropriators why called Proprietarii ; The care of R. 2, in 
making Proviſion for the Vicar in caſe of Appropriations ; Re- 
quiſites of Law to make an Appropriation, 

4. A further diſcovery of the Original , uſe and ends of Apre- 
priations, and under what qualifications, 

5. Whether Appropriations were Anciently grantable ts Nunne- 
ries ? 

6. Appropriations not now to be queſtioned , as to their Ori- 

mal, 

x Visarage endowed may be Appropriated , but not a Par- 


on, 

8. Three conſiderable Points of Lay reſolved by the Juſtices towl- 
1ng Appropriations , 

9. Whether an Advowſon may be Appropriated without a Su- 
ceſſuon ? Appropriations uſually were to Corporations or Per- 
Jons Spiritual, 

10, How a Church Appropriate may be diſappropriated. 

11, In Appropriations the Patron and his Succeſſors are perpetud 
Parſons., , ; 

12, Whether an Appropriation of a Parſonage without endowment of 
the Vicarage begood * Alſo, whether an Appropriation maybe 
made without the Kings Licenſe ? 


Popes were the firſt Authors of Appropriations ? the pra 
ctice whereof by each of them is of great Antiquity 3 
but whether in imitation of Charles Marrell"s Sacrilegious Preſident 
( the firſt by whom Tithes were ever violated in the Chriſtian 
World)is but a Suppoſition rather than any aſſertion among Hiſto- 
1120s 


"FT: is a queſtion at thisday undecided, whether Princegor 
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rians. It was long ſmce Traditionally Recorded in Hiſtory, that 
about the year 650. when the faid Charles Martell, Father of Pipin 
after King of France, in defence of his Country againſt the Hannes, 
Gothes;and Vandals, had ſlain no leſs than 34500. of thoſe Infidel 
Sarazens in one Battel, he did not reſtore to ſuch of the Clergy of 
France their Tithes , as from whom under a faire pretence of ſup- 
porting the charges of the War thereby, he had (upon a Promite 
of Reititution thereof ſo ſoon as the War ſhorld ceaſe ) obtained 
the ſame ; but inſtead thereof gratified ſuch ofthe Nobility, as 
had aſſiſted him in the War,by the grant thereof tothem and their 
Heirs for ever. But whether this Sacriledge ( if it betrue ) had 
fuch a malign influence upon ſucceeding Princes in After-ages, and 
otherKingdoms,and alſo upon thePopes,as ſomeHiſtoriographers 
do more than conjecture, 1s not ſo evident as that which 1s report- 
ed by Ingulphus Abbot of Growland, touching Eight Churches to 
have been Appropriated to that Abbey by ſeveral Saxon Kings ; 
and though by their Charters , yet whether by ſuch excluſively 
to all Eccleſiaſtical Authority, is not ſo certain,as that W:liam the 
Congueror,without asking leave of the Pope, Appropriated three 
Pariſh-Churches to the Abbey of Bartaile, which he built in me- 
mory of his Conqueſt ; and his youngeſt Son Z. 1. nigh twenty in 
one day tothe Cathedral of Sarwn by his Letters Patents, together 
with the Tirhesof thoſe Pariſhes which his elder Brother Wilkam, 
Sirnamed Rfus,had depopulated and diſecdefiated in New-Forreſt 
in Hantſhire, Notwithſtanding which,the Pope(who underſtood 
hisSupremacy in matters Eccleſiaſtical better than to part with it 
upon any Preſidents of Temporal Ufurpations) doth frequently in 
his Decretals,without any contradiction,rather ele ris 
gate this Right unto himſelf, as a Prerogative of the Apoſtolick 
See, and granted to ſeveral Religious Orders this Priviledge of 
taking Eccleſiaſtical Benefices at Lay-mens hands by the mediation 
of the Dioteſan, who at a moderate and indifferent rate ( as one 
Moity ofthe Annual profits of the Benefice  ) was-to be a Medium 
or Expedient between the Religious Houſe and the Incumbent ; 
but in proceſsof time,partlyby the remiſneſs of the Biſhops'in that 
point,and partly by the Covetouſneſs of the Monks and Friers in 
thoſe days,the Incumbents proportion became at laſt ſo inconſide- 
rable,that Pope Vrban the Fifth-by his Legat Orhobon, about the 
year 1260. was forcedto inhibit all-the Biſhops here in England 
from Appropriatingany moreChurchestoanyMonaſtery or other 
Religious Houſes,fave only in ſuch caſes where Charity mightpre- 
vail in derogation of Law; andunder this Proviſo alſo, That the 
Biſhops ſhould aſſign a competent proportion of the Parochial 
Fruits'for the Maintenance'oÞ the Incumbent,” accotding to the 
R r 2 annual 
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annual value thereof,in caſe the new Apropriators did it not within 
Six months next after ſuch Appropriation ; but this Conſtitution 
not taking the effeCt expected, a convenient Maintenance for the 
Vicar was otherwiſe provided for by Two Statutes, the one made 
by R. 2. the other by his Succeſſor 7.4.50 that upon the whole it 
may be rationally inferr'd, that theſe Appropriations originally. 
came, partly by the Act of Ecclefiaſticks, andpartly by: the Lairy;; | 
But what way ſocver they came, thisis and hath been held for-Law: 
within this Realm, That albeit "the Pope 'takes upon hinrto'he 
Supream Ordinary,yet no Appropriations made. by him , or by 
any Authority derived from him,were ever allowed or approved of 
by the Laws of this Realm; it being held, That no Appropriations 
within this Realm can be made but by the King, or by Authority 
derived from him, and by his Licenſe, and that all other Appro- 
priations are void in Law. An Appropriation» may be by the King 
Sole where he is Patron, but it may not bebythe Patron Sole : 
Grendon's Cale in Plowden.. &. 17 E.3.39. An Appropriation cannot 
be without the King's Licenſe. Hard's Cale, Poph:Rep. - Nor will 
the Objection hold againſt the King, to fay,* no: mancan make 
an Appropriation of any Church, baving cure of Souls ( the ſam& 
being a thing meerly Eccleſtaftical,and to be made by ſome Eccleſi- 
aſtical perſon) but be only who hath. Eccleſiaſtical Juriſdiction 
for ſuch Juriidiction the King hath, and is ſuch a Spiritual perſon,” 
as may of himſelf Appropriate any Church or Adyowſoi, becainſe 
in him reſides the Ecleſialtical Power and Juriſdiction. And there- 
fore in a Caſe of Commendams it was long ſince held, That an Ap- 
propriation made by the Pope, could not be good without the 
King's Licenſe. : The like in a Caſe of Avoidance was vouchedin 
Cawarie's Daſe, That the Entry into a Church by the Authority of 
the Pope only,was.not good,and that he could not Appropriate a 
Church. to Approprearees to hold to their own uſe. . And in Gren- 
dons Caſe it was Reſolved by the Juſtices, T hat the Ordinary, Pa- 
tron, and King,ought to be afſenting to every Appropriation ;;. and 
that the Authority which the Pope had uſurped:inthis Realm;was 
by  Parliament,25 H.8. acknowledged to be in the King,. whoas 
Supream Ordinary may Appropriate without the, Biſhop's Af 
_ 5: "335, 2:1 2 nn 
(2.) !tſeems therefore without any contradiction moſteyvident, 
That Appropriztion or Impropriation, at the- Original thereof was 
when the Rehgious Houſes of the Romiſh Church, and the Rehgis 
ous perſans,as'Abbots,Priors.and the.like,”» had the :Advowſon'ot 
any Parſonageto them and thejr:Succelſors, obtaining. Licenſe of 
their Holy Father the Pope,as aloof Kings, anU.of their O#ainaris, 


that they and their Succefſors ſhouſd from theneetorthibe the Par- 


c ſons 
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ſons thereof, that it ſhould thenceforth bea Vicarage, and that a 
Vicar ſhould ſerve the Cure.So that at the beginning of this Spirt- 
tual Monopoly of Appropriations, they were made only to ſuch Spi- 
ritual perſons as were qualified to Adminiſter the SacramentalOr- 
dinances,and perform DivineService. Afterwards the Grant there- 
of was gradually:entarged; and extended to Deans and Chapters, 
thongh-BadiesPolitick,and as ſuch not capable of performing ſuch 
Dinane Services ; yea, anJ ( which was moſt ridiculous as. weltlas 
Impious) to Nuns, which were Priorelics to ſome Nunneries, but 
not Female-Preachers,as in theſe daies. All which was under a Pre-: 
tence of maintaining Hoſpitality; and to ſupply all defects hereby, 
occaſioned, there mult be the Invention ofa Vicar, 'as the-Appro-, 
priators Deputy,to ſerve them and the Cure,for which he: had and 
hath the Tithe of Mint and Gmmmin, and ſuch other ſmall offals 
of Tithes,as might be ſparcd out of the weightierGranarics there- 
of withour breach of the Laws of Hoſpitality, thereby Sacrilegi- RAR Y OF 
ouſly robbing the Church to _ themlelves.- Thus the poo w —_ UNION, a 
Vicar (ball have ſomething like a certain portion of the, Benelicg | | 
VR ths Abbot and the Covent, and their Lay-Succeſlors ſhal THEOLOGICAL SEMINARY, 
be the Parſons,and receive.the main profits.and o live by the Altar oh ot att 
without waiting onit, and be Re-baptized by the-- Law with the NzEw vorz 
name of Parſons Imparjonees.”This was that Anciently , which we 

now call Approprixtions,which cannot te made to begin in the Par- 

ſon's Life-time without his Aſſent ; and is ſo called, becauſe they 

bold the profits ad proprium ſuwn uſum ; but if ſuch Alvowſons 

bappen to be recovered by Antient Titlezthen and in ſuch caſe the 
Appropriation of the Parlonage is annulled (4). (a) Tirms of 

3-) So that from the Premilles it is evideat, That this Appropria- Eaw,verd. 

tion or Impropriation is an Annexation of an Eccleſiaſtical Benefice £2/97#2t40n: 
(which originally was as it were 5 n:ulizs Patrimonio) to the proper 

and peculiar uſe and Benefit of ſome Religious Houſe,Biſhoprick, 

Dean-and Chapter,Colledge,&c.Quod divint juris eſt, id nullius eſt 

in bonis; Inſtit .de Rer, Diviſ.$. Nullius. And it is ſuppoſed, hat ſuch * 

as are Impropriators are ſodenom nated , for that now and hereby 

they areas Owners of a Feeſimple by reaſon of the. perpetuity of 

their Title,whence called Proprietaric,whereas the Parſons of any 
EccleſiaſticalBenefice are properly,rogularly,& ordinarily accoun- 

ted but Uſufrathweris,nor were they any other Originally, and not 

Domini as:haying any Right of Fee-ſimple in them (6).. . Iris fur- (b)Lirel.cir. 
ther alerted by Dr.Cowe{c), That before the Reign of R.2:it ſcem- Piſcontinuance. . 
ed t&hetawful to appropriate all the Provenues of an Eccleſiaſtical (* *Aoewtods 
Benlefioeto.an Abby or Priory 3 provided they found oneto ſerfe 0 Amore 
the Cure;:;hut.then withall, the King, though he did not ſuppreſs | 
ſuchSpiritnal.Monopolics, yet made a Law.whereby he Or dained, 

Ts: That 
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That in every Licence of Appropriations tobe thenceforth grait- 
cd in Chancery, it ſhould expreſly be appointed and contained, 
That the Dioceſan of the Place ſhould take care to provide an At 
nual competency or convenient ſum of Money, to be yearly iſſuing 
and paid out of the Parſonage-Fruits of that Pariſh towards the 
maintenance of the Poor thereof, and for a ſufficient ſubſiſtance 
and endowment of the Vicar (4). By the Statute of 15 R, 2, 
pl. 6, and 4 H. 4. cap. 12. it is Provided, That where a Church is 
Appropriated, a Vicar ought to be Endowed. If the Church be 
full, the conſent of the Dioceſan, Patron, and Incumbent are ne- 
cclarytoan Appropriation, after the Kings Licenſe firlt had and 
obtained in Chaxcery: Burif the Church be void, then the Dio- 
cefan and the Patron,upon ſuch Licenſe from the King, may con- 
clude it (e). And as tothe Diſſolution of an Appropriation, the 
Patron's Preſentation of his Clerk to the Ordinary, with his Inſti- 
tution and Induction thereupon,is ſufficientto effect it, and puts 
the Benefice in ſtatu quo( f ). 
(4.) Although Appropriations at their Original were tolerated 
only to perſons Eccleſiaſtical , and that in order to their better 
Hoſpitality, yet now they are become as Lay-Inheritances, and 
adaptcd as well to perſons Secular as Eccleſiaſtical, and to Bodies 
Corporate as well as to perſons Private or Individual, who by 
virtue oftheir Rightand Title to a Parſonage orSpiritual Benefice 
may take the Profits thereof to their own proper uſe; maintaining 
only a Vicar upon the Place to ſerve the Cure. Anciently and Ori- 
ginally theſe Appropriations came from the Pope, afterwards tole- 
rated byKings,& with the conſent & approbation of the Ordinary: 
So that now Appropriators and Appropriations are no other then 
Lay-Parſons & Lay-Parſonages;which Lay-Parſons as they are the 
Proprietaries,the Common Law allows them to be called the 1r- 
cumbents,& him that hath the Church by Appropriation, Parſon Im- 
parſonee;& although they are ſaid to be perpetually Appropriate(g) 
yet may be diſſolved & become Propriare again, as in caſe a Corpo- 
ration to which it belonged, ſhould be Diſſolved ; or in caſe the 
Advowſon ſhould be Recovered by a Title more Legal and more 
Ancient than that of the Appropriation; which as it was original- 
ly tolerated only to Spiritual perſons , ſo never without the Or- 
dinary's Conſent and approbation; conſonant whereunto are the 
Seventh and Eighth Canons of the Council held at Gangra, where 
a Curſe is pronounced upon all ſuch as ſhall preſume to give or r& 
ceive the Church-Fruits,otherwife than by the Biſhops Diſpenſa- 
tion, or of ſuch other as by the Biſhop ſhall be appointed there- 
unto. Nor was it everin thePrimitive times held lawful for meer 


Lay-men and Secular perſons to have any thing to do with the 


Church 
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Church Revenues ; It was an Obſervation of Stephen Biſhop of 

Reme , in the ſecond Century in his ſecond Epiſtle, Laicis quogue, 

_HANIVES Religioſs ſint , nulla tamen de Eccleſiaſticis Facultatibus 

diſponendi legitur unquam tributa tacultas 5 which long after was 

allo repcated in the Coyncil of Larerean under Innocent the Third, 

c.44, Andinthe filling of ſuch vacant Appropriations as were 

granted to Religious Houſes,the Biſhop was impower'd by Law 

to oblige the Proprietaries to ſet out for the Vicar Incumbent ſuch 

a convenient Portion , as the Biſhop in his Judgment ſhould be 

pleaſed toallot. Yid. Alex. 3.4d Epie.. Wigorn, De Preb, & Dig. 

c. ae Monach, 

(5.): Whereas it hath been formerly hinted, SF. 5. that Appro- 

priations have heretofore been granted to \Vunneries, Hobard Chief 

Juſtice isexprels againlt it, That a Benefice with Cure could not be 
Appropriated.to a Nunnery, though the Pope made many de 
fatto, Citing Dyer in Grindon's Caſe, ſaying, that it was athing 
Abominable, both againſt the Law of God (h), and the Law of (b) x Cor-14. 
this Realm ; for Beneficium non datur Niſtpropter Officium, Nor is 34* 
it a ſufficient Anſwer toſay, the Cure might be ſerved by a Curate * 1-2-1142, 
for them; for the queſtion is not, How they might make a Curate, 

but how themſelves were capable; for it mult radically veſt in the 

firſt Grantee,before it can go in title of Procuration or Deputation 

to any other : For the proper and operative words which make an 
Appropriation, are ſuch as muſt make the Patron and his Suc- 

cellors perpetual Parſons; yet if a meer Lay-man, or one wholly 

illiterate be Preſented,Inſt:tuted, and Inducted : this is not a meer 

Nullity,but he is a Parſon de fatto, as having all the Ceremonies 

to make him ſuch, and his Inſufficiency mult receive Examination, 

yet no diſpenſation can make him a Lawful Parſon, nor ſubject to 
Deprivation,becauſe it is Malrm in ſe; but in the other Caſe the 

Ircapacity appears in it ſc]f (z). Nor are Appropriations regularly (3) Mich. 10. 
grautable over, neither can they endure longer than the Bodies, Jac-rot. 2642. 
whereunto they were firſt Appropriate; becauſe it carries not only _ - = 
the Glebe and Tithes ( which may be granted away) but it doth lihipeſcon 
allo give them the Spiritual Function, and doth make the Parſons and Lichfeid 
ol the Church,and doth Supply ( fo Hobart Chief Juſtice ) Infti- Hob.Rep. 
tution and Induction,which being theHighelt parts of Truſts,can- 

not be eſtranged: And therefore the Inſtrument of Appropriation 

runs in theſe words, viz. That they and their Succellors ( not (4) Hill.r5. 
their Aſhgns) ſhall be Parſons, or by Periphraſis hold the Church Jac.Ror.1 520, 
inproper uſe (k)). Likewiſe when an Appropriation was made ”' _ 
by the King as the Supream Ordinary, or by a Biſhop as the Or- nas yon 


dinary under him, the Inſtrument thereof did run in theſe or the 1;1der/bas, 
like Hob.Rep. 
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like words, viz. ( if by the King ) Authoratare noſtra Regals, (if 
by the Biſhop with the King's Aſlent )- then 4rwas Awboritare 
roſtra Ordinaria, Eccleſtam Parochialem ae B. tals, Ft. Annethmus, 
Appropriamns, & Unmus per Pre entes. Bp. k 
(6.) Appropriations of Ancient time are not now in theſe 
daies to be queſtioned as to the Original of them, if they have 
ever been fo reputed and taken for Impropriations (7). To 
which purpoſe it was Reſolved in the time of Queen Elizabeth 
in Chancery by Egerton Lord Chancellor of England,being aſliſted 
with the Principal Judges , That although Advowſon doth not 
paſs by the Grant of the King in ſtrictneſs of Law, by the words 
cum pertinentiis;, yet it ſhall be intended in reſpect of - the Ancient 
and continued polleſſion, that there was a lawful Grant of the 
King to H. B. &c. and all ſhall be preſumed to be done, which 
might make the Ancient Appropriation good : And the Reaſon 
thereof there given is, for that if the Appropriation had been 
drawn inqueſtion in the Life-time of any of the Partiesto it, they 
might have ſhewcd the truth of the matter: But aſter ſo many 
Succeſſions of Ages, in which the Church was eſteemed to be 
rightfully Appropriated , .the Appropriation ſhall not now be 
drawn inqueſtion (-z). For the ſame-reaſon.a Procedendo was 
refuſed to be granted in Chancery.inthe Caſe of the. Lord-St, John 
of Blerſo, and the Dean and Chapter of Glouceſter, the- Gaart then 
giving for Reaſon, becauſe the Defendant and thoſe fromwhom 
he claimed, time out of mind had had the poſſeſſion of a Parſo- 
nageas Impropriate ( faving for ſome ſhort time-; _) and becauſe 
it ſhall bea dangerous Preſident for Owners of Impropriations, to 
maintain the Appropriations to be perieCt in all-points and cir- 
cumſtances requiſite to an Abſolute Appropriation, the Appro- 
priatzons being made of Ancienttime (z).. The like Reſolution 
was given by the Court in Hwnſton and Cockert's Caſe, wiz, - That 
whether anAppropriation be good or not,cannot now be called in- 
to queſtion, but ſhall be intended to be good,and to all requiſite 
Circumltances (0) | 


12, par. 3-acc. (0) Vich.8 Jac. B. R. Hinſton and Cockett's Caſe.” Cro. 2. par. 


 (7.)An Appropriation cannot inany caſe be made by the Patron 
himtelt only; yet where the King is Patron, it may be made, 
by him Sole. And although upon every Appropriation there 
ouzhit to bean Endowment of a Vicar, yet a Vicarage it ſelf En- 
dowed may (as hath been held by the whole Conrt ) be Appro- 
priated, but not to the Parſon, ( and as in the Book 21 F1.6.) 1s 

1 ſuch 
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ſuch a Vicarage, as may afterwards be diſſolved (p), And if a , ) THis. 16 
Leaſe be made of a Parſonage Impropriate by one, who hath not fo __ 
any thing therein during the life of the Incumbent, it will be void 3 irar7's Caſe. 

nor can an Impropriation be made to a Church which is Full of Poph. 144,145. 
an Incumbent , but by Special words (q). It hath alſo been (41 _ 8. 

held, That a Vicarage Perpetual could not be diſſolved afcer the , _ B. < 
Statute of 4 H. 4. and that the Pope had not any power to make & 7:3/. Caſe, 
any Ordinance againſt that Statme,by which ne hath not any right Vid. ibid. 706- 
to meddle with Advowſons, Benefices, &c. and that by his Bulfs oz & Mzchaz's 


he cannot diſpence with the Law, though they tend i» ordine ad (A: Adjudg, 


ax In Chance. acc. 
Spiritualia (r). —*r ypc 
2 Par.a, Co. 10. 
par 48, in Lampitt's Caſe. Vid. 1g Eliz, Plow. Com. 500. The Opinion of Manwood ia Gren- 
don's Caſe, acc. Hugh Abridg. verb. Appropriations. (1) Mich. 16 Jac. B. R. Britton & wadt's 


Caſe. Cro. 2. par. $16, $17, $18. 


(8.) Touching Appropriations there were Three conſiderable 
Points in Law , Reſolved by the Juſtices in Grendor's Caſe : 
(1. )That none is capable of Appropriation but a Body Corporate 
or Politick Spiritual, which hath a Succeſſion : For that the ef- 
fect ofan Appropriation as to the firſt Inſtitution thereof, was to 
make the Body Politick perpetual Incumbent, and to have the Re- 
(ory, and that he hath the Cure of all the Souls of the Pariſhion- 
ers: and therefore he muſt be a Spiritual perſon. (2) That the 
King, Ordinary, and Patron ought to be aſlenting untoevery Ap- 
propriation z and that the Authority which the Pope had uſurp- 
ed in this Realm, was by Parliament, Av. 25 H.8. acknowledged 
tobe in the King ; and the King being Supream Ordinary, might 
of his own Authority and Juriſdiction make an Appropriation 
without the Aſſent of the Biſhop.(3)That an Appropriation may 
be made by Apt words, when the Church is Full (as to ſay) That 
the Parſon who is a Spiritual perſon, after that the Church ſhall be 
void, ſhall be Parſon, and may retain the Glebe, and the Fruits (5) paſch. 19, 
of the Church to his proper uſe; and that the ſame ſhall bea good Eliz. C. 8, 
Appropriation, when the Church ſhall be void by death or other- Plo*d. Com. 
wiſe (5). =_— or , 
(9.) It is brought by way of Report to us, That it was the O- 64x. "oi 
pinion of the Maſter of the Rolls in the great Caſe of Conſultation, 
which was argued in the Exchequer Chamber, the 18 H.6.21. 4. 
That anAdvowſon could not beAppropriate without a Succeſſion, 
although that the Incumbent purchaſed the Advowſon by Licenſe 
to hold to his own uſe. Where it was further faid, Thatif a 
Prior were ſeized of an Advowſon to him and his Heirs, and he 
purchaſe Liceaſe of Appopriation, and that he and his Succeſſors 
SC might 
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might hold the Advoryſon to their 099 ute; yer the Advowſon 
ſhall deſcend to his Heirs : But in {u!: calc, 1: he would havethe 
Appropriation to be good,it were beſt ro alien the Advowſon,and 
(t) Hugh a» after to re-purchaſe it to him and his Succeliors ; and then the A 
bridgm. verb, propriation will be good (rt). All Appropriations have beenuly 
Appropriate. - ally to Corporations or perſons Spiritual, and not to Bodies Poli 
tick, conſilting of meer Lay-men, or Lay-Corporations. And in 
Alden and Tothil's Caſe it was in queſtion, Whether the King,ſince 
teas the Statute of 25 H.8. might by his Letters Patents Appropriatez 
ER. in Aden Church Parochial, which was before Preſentative, unto a Lay-Cor- 
and Tothi/'s caf, POration, all the Members cf the Corporation being meer Lay- 
Hugh. ibid. men : which Caſe was not then Reſolved. (). 
(10.) As a Church Parochial might be Appopriated: ſoa 
Church which is Appropriated to a Spiritual Corporation, may 
cx) Vid. 2, E, become diſappropriate, il the Corporation be diſſolved (x). Alf 
7. 4. Finch. if the Advowſon of a Church were by Licenſe granted toa Prior 
Comment. 14- and his Succeflors, and afterwards the ſame Church were Appro- 
_ priated to him and hisSucceſlors: ſo as thereby they became per- 
petual Parſons Imparſonees: In that Caſe if the Wife of a Grar- 
tor were endowed of the Advowſon, and Preſented a Clerk, who 
was Admitted, Inſticuted, and Indu{ted,the Appropriation would 
be defeatcd for ever; for the whole Eſtate of the Parſon Imparſy 
G) Patch. 33 ME is thereby avoided: And fo it was Adjudged, 2 E.3.5, ſe 
Eliz. BR. ere. ForintheCaſeof Lancaſter and Lucas (y), 1t was held by 
the Court, that in ſuch Caſe the Church was Diſappropriated but 
2) 33 Elz. in during the life of the Wife : and after her death it ſhould remain 
B.R.Leon.235 as Appropriatcd (z). 
; ( 11.) Sir H, Hobart Chief Juſtice,in the Caſe of Colt and Glow 
(a) Mich.r 0. againſt the Biſhop of Coventry and Lickfield (4) ſays, That the pro 
Jac. 17-2542- rerand operative word that doth Appropriate, is to make thePz 
tron and his Succeſſors perpetual Parſons ; and in the Caſe of 
Wright againſt Gilbert Gerrard and Richard Hilderſham (b), That 
the Inſtrument of Appropriarion runs in theſe words, That they 
and their Succeſſors (not their Aſſigns) ſhallbe Parſons , or by Pe 
ripbraſis hold the Church in proper uſe ; and the words of Aye 
priating are, that they may hold Eccleſiam © Rettoriam in proprit 
ſus, as in Grindon's Caſe ; and fays further, that Appropriarir 
cannot endure longer than the Bodics whereunto they were 
Appropriate, becauſe it carries not oly the Glebe and Tithes;bit 
doth alſo give the Spiritual FunCtion, makes the Parſons df the 
Church, and ſupplies Inſtitution and InduCtion. 
(12.) A Prior was ſeized of the Advowſon of a Parſonage tht 
Church being yoid, the Biſhopgave him Licenſe to hold it _ 
- pro 


(6b) Hill. 15, 
Jac.Rot.1 510, 
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proper uſe, and there was not any Endowment of the Vicarage. 
The Jury found the Statute of 4 H#. 4. of Appropriations : and of 
27 H.8. which gives Priories, &c. to the King : whether the Ap- 
propriation were good, there beingno Endowment of the V1ca- 
rage: And, whether the Appropriation without the King's Li- 
cence was £o0d,was the Queſtion. Reſolved, That whether the 4p- 
propriation be good or not, cannot now be called in queſtion 3 but 
it ſhall be intended to be good, and haye all requiſite Circum- 
ſtances : Butin this Caſe, becauſe the Defendant claimeth per Pre- 
ſentationem Regs ratione Lapſus Whereas the King, if he had any 
Title to Preſent, it was Jure Corone, the Preſentment of the Plam- ye? 
tif was utterly void, and the Plaintiff had no Title, who brought j,, & cocker's 
-- =p; upon the Statute of 2 E.6, for not ſetting forth of Caſe. 
1rnes ( C/). 


—— 


(4) Ho). Rep. 
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CHAP, XXI. 


Of Commendams. 


1. What a Commendam #5: or the Legal deſcription rheye. 


of. 

2, A King may diſpence with the holding of divers Benefices in 
Commendam, nerwirhſtanding gbe Canon of the LateranGay- 
cub againſt Plaralities, 

3. Threedegrees of Commendams by the Canon Lay. 

4+. A deſcription of a Semeſtral and Temporary Commendato- 


ry. 

5. Theproviſion the Pope made in granting Commendams, cer- 
tain Benefites in the Church of Rome never given in Commen- 
dams. 

6. What the Canon Law in Commendams ad Tempus or Per- 

ruo, 

7. The grand Caſe of a Commendam at the Common Law, between 
Kiffin and Aſcough , and therein great variety of Learning 
rouching that Subjett. 

8. Several Conſiderations in Law touching Commendams. 

9. AnlIriſh Caſe with great variety of Learning, in reference to 
this Subjett. 


I,f* Ommendam ( Eccleſia Commendata) is a Benefice or Eccle- 
ſraſtical Living , which being void, is commended to 

the Charge and care of ſome ſufficient Clerk, to be ſupplied 
until it may be covenicntly provided of a Paſtor: And this 
was the Original of what we now commonly call Commendans, 
Durand, de Benefic. lib. 5. cap. 7. That perſon to whom the 
Church is thus Commended , hath: the Fruits and Profits thereof 
only for a certain time z whereby the nature of the Church is not 
charged,but is as a thing depoſited in his hands asit were in Truſt, 
being concredited only with the care and cuſtody thereof, which 
may be revoked. Thus when a Parſon of a Pariſh is made the 
Biſhop of a Dioceſs, there is a Ceſſion of his Benefice by the Pro- 
motion ; but if the King gives him power to retain his Benefice, 
he ſhall continue Parſon thereof,and ſhall be faid to hold it in Com- 
mendam (a). Sothat it may properly be thus defined, Commenda 
eſt Eccleſie Cuſtodia alicus Commiſſa in tempus, gratia _— me- 
ceſſit atis 
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ceſſitatis & utilitatis, Gloſſ. in verb, Commenaare, C. nemo deinceps, 
de Eleft. in lib. 6. & Andy. in ditt.Gloſſ. For hereby the Biſhop com- 
mits the care and cuſtody of a vacant Church to, ſome one,whom 
he Conſtitutes as a general Adminiſtrator thereof.Corraſ.de Sacerd, 
mater, P. 1. C, 6. Nu. 3. & dit. c, Nemo.for Commenaare in this ſenſe 
is no other than Deponere, [, Publins, ff. Depoſiti, & |, Commenaare, 
f. de verb, Sign. And he to whom the ſame is ſo committed is in 
the Law termed Commendatorias, having the cuſtody of a Vacant 
Church and the Fruits thereof only for a time; and the Beneficium 
Commendatum we call Commendam, Petrus Gregorius makes this 
Commendam of a Church to be on a double account, vzz. either 5: 
utiliratem Eccleſie, or Commenaatorii ;, In the former caſe, he ſays, 
the Commenda givesno Title to the Commendatory of the Bene- 
fice, but is orcly a Cuſtody or Truſt which may be revoked, and 
conſequently repugnant to the nature of a Benefice, which is Per- 
petual : In the other Caſe, the Benefice is held to be a Commenda 
made #n utilit-rem Commendat oriizwhich he may hold and poſleſs as 
lbng as he lives. Petr. Greg. de Benef, c.10.n.13. 
| a ) By a Canon of the Lareran Council no perſon Eccleſiaſtical 
could hold Two Benefices with Cure of Souls ſimul & ſemel, but 
by the taking of a Second the former would be void. Conc. Later, & 
F.N.B.35.L.& Co. par. 4. 75. & Linaw. Conſil, Provin, de Prebend. 
cap. Andiftis \ yet might the King it ſeems by the Common Law, 
notwithſtanding that Canon , grant Diſpenfations to hold divers 
Benefices in Commendam,, as at this day he may notwithſtanding 
theSat. of 21 #.3. For the Statute of 25 H.8, that takes away 
the Popes ufurped power of granting Commendams, &c.in this 
Realm, doth veſt it m the Crown ae jure, as alſo doth the Statute 
of 1 Eliz., and (from and under the Crown) inthe Archbiſhopof : 
» his Commiſlaries, &c. And as heretofore the Pope did 
by ufurpation in this Realm, fo now de jure & ex Regali Antho- 
ritare, may the King grant unto a Conſecrated Biſhop a Difpen- 


ſation Recipere & obtinere Beneficium Cum Cura animarum, and to (b) Co. par.4. 


hold the ſarne in Commendam (b). : If 
(3.) In the Caſe of Cols and Gloveragainſt the Bilhop of Cover- 
try and Lichfield, according to Sir Hen. Hobart Lord Chief Juſtice , 
out of the Canons, Commendams are faid to be of Three Degrees, 
one Semeſtris, another Perperua vel ad vitam, a third Intermedia or 
Diuturna, ſed Limitara; and ſometimes called Temporalia or Tem- 
porates, wel ad certnn Temporis ſpatium Limitata. Clem, v, extra 1. 3. 
ae Prebendis, c. 2, The Commenda Semeſtris did ariſe out of 
natural Equity,that in the time of the Patronsreſpite given him to 
Preſent, the Church ſhould not be without a Proviſional Paſtor, 
which was a Law of Neceſlity agreeabte to the Law of Nature. 
But 
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But after the Lapſe juſtly incurred, the Commendam is to ceale, or 
then the Ordinar ; may Collate. The Commenda Perperna wel ad vi- 
ram, isthat which cannot be for a Icfs time than for the life of the 
Commend«ory ablol 1te. And the Commenda Intermedia, dinturna, 
or 7 emporal:s, vel ad certum temporis ſpatium Limitatay 1s, when 3 
Commena is to a perſon not for his lite abſolutely, but fo long as 
he ſhall be Biſhop of ſuch a place, or the like. Eachof which 
degrees of Commendams doth refer tothe Commendam obtinere, ca 
pere, C& apprehendere, A Diſpenſation Commendam 7ecipere, which 
thall makea Title, ought to have three Incidents; (1) It ought 
to be Recipere C convertere in n/izs proprios, , (2) It oughtto be ad 
utilitatem Eccleſie, wel Parſone. (3) It ought to have the Aﬀent 
of the Patron. And he that is but mere Commendatorius is account- 
able to the Ordinary, YideCaſe Evans and Aſcough, in Latch, Rep, 
And notto the Commendam retznere, which in truth 1s no Commer» 
dam, though commonly lo called ; but is only a faculty of Re- 
tention and Continuation of the Benefice in the ſame perſon and 
{tate wherein it was , notwithſtanding ſomething intervening, 
as a Biſhoprick or the like, which without ſuch a Faculty w 
have avoided it, 

(4.) The Semeſtral Commendatory is not reputed Prelarws, but: 
Procurator © Adminiſtrator, habens titulum Canonicwn ; It doth 
make Fruttuns ſuos, but ad providendum ſibi & Miniſtrus 1, and what 
remains, 1s to be converted to the uſe of the Church. Greg. X. 

An 1248. Concil. Lugd. An. 1275.Gloſſ. in cap. Nemo.1 5, De Eleftione mm Sexto, 
And John 4" Athen, upon Orhobon's Canon or Conſtitution De 
Commendis Eccleſiarum, ſays, That Commendare idem eſt quod De- 
ponere, ſeu Cuſtodie Committere: And all agree that ſucha Com- 
mendatory is not Prelats, but Procurator ;, habet tamen Legitiman 
Aaminiſtrationem ad Colligend. & providend. Miniſtrus ;, ea vero qu4 
Superſunt, ad militatem Eccleſie convertenda, Commendare ( ut at 
Papin) zihil aliud eſt quam deponere, 1. Lucius, ff, Depoſit. & 1. Gm 
mendare, ff. de verb. Sig, & |. Publia, ff. Depoſit. & Gloſſ. ibid. 
But as to a Perpetual Commendam, Perpetuity, and the diſpoſal of 
(:) Come. in the Fruits mult concur(c). Andasa Patron cannot Preſent to 
Regul. de Tri- Church Full, ſo neither can a Commendam be made toa Church 
£2. poll. certain that is then Full ; for there is no difference betwixt a Com» 
mendam and a Preſentation, but that the one preſents the Parſon 
to the Church, the other commits the Church to the Parſon,both 
being incompatible when the Church hath its proper Rector} 
The Canons alſo ſpeaking of Commendams, rely much upon Ecele- 
fias vacantes , neceſſuatem & utilitatem Eccleſie vacantis. And 
Commendams were not made anciently in general terms, to any 


Churches uncertain, but to ſome certain Church then void. _ 
the 


— 
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the Patrons conſer.t is necellary to a Commendam, ſecundium ones, 
Patroni conſenſus, & omniumn qui 1eai poſſunt, requiritur,, And again, 
Quod farts objervant Prelati , qui 11 ft Preſentati per Patronos, non 
faciunt Commendas, Glefſ. in Concil, Luzd,  Othob, Provinc. Hob. 
Rep. in ditt, Caſ. Colt and Glover, ver. Biſhop of Covent. and Lich- 
feld. Likewilc it is further allerted by Sir Hen, Hobart in the Caſe 
aforeſaid, That the Temporary Cmmenda brings with it ſomany 
Incongruities, [nconveniencies, and A bſ urdities 1n Law, as cannot 
be born ; for thereby the Church is neither altogether void, as 
it remains in the Caſe of a Commendam Semeſtris, which is but a Sc- 
queſtrarion of Fruits and Cure till the Patron Preſents ; neither 


ta, h, e. plena de poſſeſſore, & conſulta de reftore (Ad). ſupra. 


mendatory (ſhould convert the Fruits thereof to his own uſe. It is 
in Law provided by the Commendam, that the Commendatory ſhall 
not be, nor ſaid to be Tirularins Eccleſie conceſſs, becauſe he hath 
another at the ſame time, and together with that he cannot 
aliam habere in titulum : cap. dudum, in 2. de Elett, cap. fin, 21, q. 1, 
For the Law compares the relation that is between a Rector and 
his Church to that of Man and Wife, and in expreſs terms calls it 
Matrimonium”, cap. ſicut vir. q.1. and ſays, it is as odious to have 
more Benefices than one at once,as more Wives than one at once ; 
cap. de nulta de Prebend. whence it may aptly be inferred,. That 
Plurality is a kind of ſpiritual Bigamy or Polygamy. Moreover, 
by the Camon Law a Commendam may be either for a certain time, 
or for life ;. cap. Extirpande $. quia vero. De Prebend, CC. nema. de 
Eleft, in6., And during the vacancy of a See the Chapter may 
grant the Commendam ad tempus : C. ſignificatum de Preb, & ditt. c. 
nemo, It the Cmmendam be grantedin Perpetuity or for life, it 
IS vice tituli : Nam ad tempus Collatio fieri nequit Beneficii : Cc, ſigra- 
tioſe. de Reſcript. & C. ſatis perverſum. 66. Diſt. In the Church of 
Rome there are certain Benefices which were never wont to be gi- 
ven in Commen4am, ſuch.at that of the Holy Ghoſt in Sicily, St Fobn 

of 
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of Jeruſalem, St. Anthony, the Bleſſed Virgin Mary, and othery; 
and this by a Conſtitution of Pope Alexnaey the Sixth, asa mark 
of grace ; becauſe they were given to the Fraternity of theſe Ox. 
ders in titulum Rebwff., de Commendis, #u. 41. Prox. Benif. 

(6.) Whether any man inferiour to a Biſhop, may Eccleſian 

Commendare, is a Oneſtion moved by Rebyffſus, who holds itin the 
aſhrmative, provided it be a Commenda only ad Tempus, that is, 
only for Six monuhs: Rebuff, Reſpon. 7 1. de Commenda. Whichopp- 
nion Panermitan fecms to be of, by ſaying, Inferiorem & Papa non 
poſſe Perperuo Commendare, ſed ad Tempus : fic Panorm. in C. ſicon- 
ſterit, in 1, notab, de Accuſat. For the Canoniſts of the Romifh 
Church do hold, That Commendare in perperuum poteſt ſolus Papa, 
Ad tempus ſex menſinm quilibet Ordinarius poreſt : Likewiſe Panorms- 
tan ſays further , That a Chapter (Sede vacante). poſſit uſque ad ſex 
menſes Commendare : Panor. C Felin, #n c. cum olim 11, q. de Mi 
for. & obed, & Jo. Franciſc, in Tra#. de Offic, & poteſt, Capituli Sede 
wvacante. in 2 part.q. 3, whence Rebuffus concludes, that any other 
qui Beneficia conferre poteſt may do the like; it being as a Rule in 
Law, That illud wviderur permiſſum, quod non eſt prohibitum : C, nam 
concupiſcentiam, de Conſti, + L. precipimus C, de Appellat. The 
Canon Law, to which only we are beholding for the cleareſt 
apprehenſions we can poſlibly have of Commendams, allowsa very 
extenſive Latitude to the Pope inthe granting and revoking there- 
of ; but this doth not concern us further than as the Popes Eccle- 
ſiaſtical power, heretofore exerciſed in this Realm by way of U- 
{urpation, is now veſted in the King ae jure ; yet it will be agreed 
on all hands, that a Commendamin the very nature of it, is meer- 
ly and properly Cuſtodial, that Church or Benefice being then 
granted i» Commendam,quands in cuſtodiam, ſeu Cuſtodie cauſa datnr 
C. nemo. de Eleft, in 6, And as he who hath only the Cuſtody of a 
thing, non facit fruftus ſuos : ſo neither he (according to the Ce- 
non Law ) who hith a Commenadam , without the Popes ſpecial 
grant thereof tothe Commendatory : c. placuit, 10. q. 3. Rebyff, 
de Commenda, who yet by the ſame Law poſſi expenſas facere ex re- 
ditibus Beneficts Commendati, ſumere ex to altmenta,& debita perſolvere, 
ficnt 5 qui tuulum habet : c, 1, de Solutio. hec allerit Archidiac. # 
cap. qui ptures, 21.9. 1, 

C7.) The grand Caſe of a Commendam was that of Evans and 
Kiffin againſt Aſcough, which being two daies argued by theJudges, 
and by Noy Attorney,is acutely and ſuccinCtly Reported thus, vizz 
In Treſpaſs : Dr. Thornbury being Dean of York was choſen Biſhop 
of Limrick,in Ireland: but before Conſecration or Confirmation, 


he obtained a Patent with large words, Non obſtante ret inere valedt 
in 
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in Commendam the ſaid Deanary, &c. And afterwards he was cho- 
ſen Biſhop of Briſtol, and then alſo before Inſtallation he obtained - 
another Patent, with a more ample Diſpenſation of retaining the 
Deanary in Commendam. It was agreed by all , That the Church 
or Deanary, &c. in England ſhall be void by Ceſlion, if the Parſon, 
or Dean, &c. be made a Biſhop in Ireland. For the Canon Law'in 
that is one through all the World. Alſo Ireland is governed by 
the Laws of England,and is now as part, of England by Subordinacy. 
Note well 45 E. 3.19.6. Confirmation under the Great Seal of 
England is good in this caſe, Confirmation under the Great Seal 
of England of Preſentation to a Church in Ireland, of the Heir of 
the Tenant of the King ; and that a Diſpenſation under the Great 
Seal of England is good in' this caſe, without any Patent of it in 
heland, vid. 8 Afſ.27. 10 E, 3. 42. An Exchange of Land in Eng- 
land for Land in- Ireland is good, Note 20 #. 6, 8 Scer. fac, ſued 
in England to Repeal a Patent under the Great Seal of Ireland, 
vid, the Iriſh Statute 2 Eliz. cap. 4. That an Iriſh Biſhop may be 
made under the Great Seal of England, Note , Star. 1 E.6. the 
Iriſh Biſhops ſhall be Donative by Patent of the King, under the 
Great Seal of England; yet the King may let them be choſen per 
Conge 4"Eſlire,Cc. (1) Noy Attorney argued at Bar, and ſo ſtated 
the Points of the ſaid Caſe by themſelves: If a Commendatory 
Dean by a Retznere in Commendam may well Confirma Leaſe made 
by the Biſhop; for it is Agreed, That a Commendatory Dean by. 
Recipere in Commend, cannot Confirm, becauſe he is but a Depoſita- 
rixs,, . Note 19 4.6.16, 12 H.4.20. 27 H.8.15, a Commendato- 
ry ſhall be ſued by that Name, and by ſuch a Commend, he may take 
the profits, and uſe JurisdiCtion, and yet is not a Dean compleat. 
Note, he may make a Deputy for Viſitation, but not for Confir- 
mation of Leaſes. Note, if there be two Deans-in one Church, 
both ought to Confirm. Yd. Dy. 282. Co. Inſt. 20.4. (2) The Sc- 
cond point, if fucha Biſhop be choſen to another Biſhoprick, if 
now the firſt Church in Commend. (admitting that there was a 
Full Incumbent) be void preſently by the Election and aſſent of 
the Superiour (v:z.) the King: Andit ſeemedto him that it was, 
becauſe there need nothe a new Conſecration.z and he vouch'd 
Panorin; 2 par, 101, The Biſhop of Spires was choſen Biſhop of 
Trevers, and had the aſſent of the Pope, and that be came to Tre- 
vers, and there found another in poſleſfion ; and he would have 
returned to the former Biſhoprick, and could not. He alſo Cited 
8 Rep. Trollop's Caſe, That the Guardianſhip of the Temporalties 
ceaſe by the Election of a new Biſhop. Note, that Serjcant Hen- 
den, who argued on the contrary, vouch'd XMich.4. Fac. May,Bi- 
SL ſhop 
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ſhop of Carliſle made a Leaſe to the Queen, and a Commiſſion iþ 
ſacd out of the Exchequer to take it, and the Dean and Chapter 
Confirmed it before the Inrolment of it z and yet Adjudged good: 
That Caſe was for the Caſtle of Horne. Firſt, the Judges having 
Bill. 22. Jac. argued two days, Reſolved, (1) That all Commendams are Dil- 
B. R. rot.1169 penſations, and that Ceflion commenced by the Canon and Coun- 
var yer cil of Lateran, (2) That the King may difpence with that Ca- 
Nos Rep, DON 11.79.12, For the Pope might, and now by the Statute 
21 H.8. that power is given to the King cumuarive by way of Ex- 
poſition vereris,and not by Introduttion nov: Frris ; & by that Stat. 
2 concurrent power is given to the Archbiſhop of Canterbury, and 
may be granted tothe King, or by the Archbiſhop, &c. (3) That 
the Diſpenſation after Election to the firſt Biſhoprick and before 
Conſecration; &c. andalſo the Diſpenſation after Election to the 
ſecond Biſhoprick, and before Contirmation, is good enough in 
both Caſes, and he remains a good Dean to Confirm, &c. and af- 
terwards the Judgment in the Caſe, being an ACtion of Treſpaſs, 
was given accordingly. 

(8.) A Commendam isto be granted Neceſſlate evidenti, vel utili- 
rate Eccleſie-ſnadente, and in the Infancy of the Church, quands 
defuerunt Paſtores they were neceſſary: A Commendam ordinarily 
is but for ſix months, and he that hath it is Gffos only , the other - 
is extraordinary, and that is for life, and he is an Incumbent: 

_ Hil. 14. fac. The King by his Prerogative Royal may grant a Commendam with- 
In the Erche- out any Statute; yet it ſuch Commendam (hall be good, it maybe 
quer, Colt verk. ory miſchievous to the Pa:ron: It is it ſeems agreed in the Books 

of the Common Law, that the uſe of Commendams in their firſt 

Intitution was lawful, but not the abuſe thereof ; and that a per» 

py" 29 liz petual Commendazm, viz. for life,was held unlawful,and'condemned 
F. &. 4r1iger by a Council of 700 Biſhops. It is likewiſe Reported tous, That 
24 Hellen7's where the Incumbent of a Church was created a Biſhop, andthe 
_ Queen granted him-to hold the Benefice which he had in Commer» 
$49. piteT* dam: It was the Opinion of the Tultices, That the Queen had 
the Prerogative by the Common Law,and that it is not taken away 
by = mp 35 he 9 : 

(9.) Ina Qare Impedit breught by the King againſt Cyprian 
A 4+ Horſefall and Robert Wale, on a Special plea pleaded by Wale the 
ber een the Incumbent, the Kings Attorney demurred in Law: The Caſein 
King and Cypr, ſubſtance was this,vzz..the Corporation of Kilkenny, being Patrons 
Horjejal,& 3ob, of a Vicarage withinthe Dioceſs of Ofſory, Preſented one Parrick 
Wal , Fynne thereunto, who was Admitted, Inſtituted, and Indudted. 
D447 Rep. After that,during the Incumbency of the ſaid Fynne, Adam Lofim 

Archbiſhop of Dublin, and Ambroſe Forth Dottor of the _ 
as 
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'Law,being Commiſſioners Delegates for granting of Faculties,and 
Diſpenſations in the Realm of Ireland, according to the Stat. of 
28 H. $.c. 16. by their Letters Dated 9 Ott. 33 Eliz. granted to 
Fohn Horſefall, then Biſhop of Offory, That the ſaid Biſhop w7wn 
vel plura Beneficia, Curata vel non Curata, ſui vel alieni Turiſpatronatusy 
non excedentia annuum valorem quadraginta Librarum, adrunc va- 
cantia vel que per impoſterum vacare contigerint, tue Commends 
titulo adipiſei , occupare , retinere, omneſque frutlus ad Familie ſue 
ſuſtentationem convertere, poſſit, juribus foe inſtitutis quibuſcungque in 
contrarium non obſtantibus, Which Faculty or Diſpenſation was after 
ratifiedand confirmed by Letters Patents under the Great Seal of 
trelarid, according to the Statute of 28 H. 8 c. 16, After this, viz, 
20 May, An. 38 Eliz.. Patrick, Fynne the Incumbent died, whereby 

the faid Vicarage being void, and ſo continuing void by the ſpace 
of Six months, whereby the Biſhop had power to Collate thereunto 
by Lapſe, the ſaid Biſhop by virtue of the ſaid Faculty or Diſpen- 
fation adeptms eſt, occupavit, & retinuit the ſaid Vicarage perpetue 

Commende titulo, and took the Fruits.thereof to his own uſe,until 
the'1 3 Feb, An. 1609. on which day the Biſhop died : After whoſe 

death the faid Gyprian Horſefall, having purchaſed the next Avoid- 

ance of that Vicarage,Preſented the ſaid Wale,who was Admitted, 

Inſtituted, and Inducted : and afterwards the. King Preſents one 
Winch, who being diſturbed by the ſaid Horſefall and Wale, the 
King brought a Quare Impedir, Whether the ſaid Biſhop, when he 
obtained and occupied that Vicarage by virtue of that Faculty or 
Diſpenſation, were thereby made wr arg Incumbent thereof, 10 

as the Church being full of him, no title by Lapſe could devolve to 
the King during the life of the Biſhop, was the principal point mo- 
ved and debated in this Caſe- And in the Argument of this point 

(which was argued at the Bar firſt by the Councel at Common 
Law,and then by two Advocates well verſed in the Canon Law,&: 
at the Bench by all the Juſtices) Two things were chiefly conſider- 
cd by thoſe who argued for the Kings Clerk: ( 1) Whether the Bi- 
ſhop could by any Law have and hold that Benefice without ſuch 
Diſpenſation or Faculty. (2) What effect or operation that Fa- 
culty or Diſpenſation ſhall have by the Law. As to the Firſt, they 
held clearly for Law, That a Biſhop by the ancient Ecclefaſticg 
Law of England, may not hold another Benefice with Cure in his 
own Dioceſs:and ifhe hath ſuch Benefice before his promotion to 
the Biſhoprick, that it becomes void when he is created a Biſhop, 
Andthis is the Ancient Law of Eng/.asis often faid ip the Biſhop 
St. David's Caſe, 11 H.4.& 41 E. 3. 5.b. agrees therewith. The 
Reaſon is, for that the Biſhop conn; viſit himſelf, and he thas 
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hath the Office of a Soverceign,ſhall not hold the Office of a Subjet 
at the ſame time ; as Hankeford ſaid in the ſaid Caſe of 11 Hz, 
And on this Reaſon ir is faid in 5 E4. 3. 9. That if a Parſon 
made a Dean, the Parſonage becomes void, for thatthe Digi 
and the Benefice are not compatible. So no Eccleſiaſtical petſongy 
the ancient Canons and Councils, could have Two Beneſices with 
Cure ſimul + ſemel, but the firſt would be void by taking aſe 
cond. And this was the Ancient Law of: the Church uſed in 
England long before the Statute of 21 H.8S. cap. 13. which wa 
made in Affirmance of the Ancient Law, as appears in Holland 
Caſe. Ce-par, 4. And with this agrees the Books of 24, Edy,z, 
33. 39 Ed, 3. 44,4. & N, Br, 34.1, And the Text of the Cangn 
Law, which is the proper Fountain of this Learning, provesit 
fully ; Decretal, de Prebend. > Dignit, c. de nntta » Where iti 
faid, De midta providentia fait. #n Lateranenſi Gncilio probibitum, 
wut nullus diverſuos Dignitates Ecclefraſticas, vel plures Eccleſis Pu 
rochiales reciperet , contra SantForum Canonum wiſtituta, Cc. Pre- 
ſemi Decreto ftatuimus , nt quicunque reciperit aliquod Beneficum, 
curam habens animarun annexam, ſi prius tale Beneficium habebat go ſx 
ipſo jure privarus, & ſt forte illudretinere contenderiteriam alio ſpolit 
rr,&c. And with thisagrees the Text in Decrer, Cauſ.2 1, q.1. vit. 
In duabus Eccleſus Clericus conſeribi nullo modo poteſt, So that itis - 
evident, that the Biſhop could not by any Law have or retain 
that Benefice within his Dioceſs without a Diſpenſation, which 
is Relaxatio Furis, and permits that to be done, which the Law 
had before prohibited. It is to be obſerved, That Commendaeſ 
quedam proviſo, and therefore Gomez., in Reg.. de Idiomate, faith, 
That Commendare eſt Providere , + quod Commenda comprehenditw 
ſub quibuſennque regulis de Proviſione loquentibus, And by the 
Canon Law the Conſent of the Patron is requiſite, where a Be- 
nefice is given in Commendam, Lib. 6, Decretal, c. Nemo. where 
the Gloſs faith, Ad Commendamwacabitwy Patronus, & fi qui di 
ex tali Commenda leduntur. Alſo in Conſtir, Otbob. de Commendss 
it is faid expreſly, That Conſenſus Patroni ad Commendam requiri- 
tr. The Canon Law holds theſe Commendams as very prejudicial, 
and that in divers reſpects; and therefore ſays, That Experientia 
&ocet, occaſione Commendarum cultum Divinum minui , Ciram ant 
marum neoligi , hoſpitalitatem conſuetam & debitam non ſeruari, 
ruins edificia ſuppont,&c. 6. Extra. cap. Paſtoris, And whereas 
It is ſaid of a Biſhop, That he is to be wnixe uxoris vir , the Tx 
noniſts expornd it, That he ſhall have but , one Biſhoprick, 0r 
only one Cure, forthey' fay , that per Commendam Bigamia con 
rrahirur in Ecelefia ; Therefore it was well Reſolved by that poor 
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- and pious Biſhop, who { when' another Benefice whsoffered hit 

to hold in Cimmendam ) ſaid, Abſit ut cum Sponſa babeam-Concu- 

binam, But for the clearet underſtanding of the nature and dit- 

ference of theſe Commendgms, its further to be conſidered, That 
Commenta Ercleſie is nothing” elfe but (Commendativ" Ercleſte fd 
\ Oeffodiam alterius , and therefore” Decrer.” canf. 21; \qr tr. ' Qs 
- pluyes, the Gloſs there ſaith, Commendare nthtl aliiid Pp, quam" de- 

ponere, This Commendaor Commendatio Ecclefie is divers, accoru- 

ing to the nature of the Church, and the Limitation'or Conti- 

nuance of the Commenda : for a Commenda may be of 2 Church 

either Crrare or non Cirate',, and'it way betither Temporanea, viz. 

for a time certain, ' as for Six months; or Pepetua, viz. during 

the life of the Commendarory. A Church with Care may not 

l be given in Commendam , unleſs upon evident neceſſity , or the 

{ benefit of the Church, viz. to ſupply the Core till proviſ:ou 
: ' be made of a ſufficient Incumbent: And therefore by the 
N Doufhtil 'of Lions ir was. provided , That a' Parochial' Church 
, ſhould not be given in Commendam, nifs ex evident neceſſirzre, 
vel utilitate Eccleſie ;" & quod talis Commenda ultra ſemeſtris tempo- 

"ris ſpatium non” duraret : C* quod ſecus fattum fuerit, ſt irrirum 
ipſo jurey ec. 6 Decreral. c, Nemo, But a Benetice without Cure 

F may be given by the Canon Law for the ſubſiſtance of the Com- 
| ' mendatory, vel ad menſam : In that ſenſe the Canonilts ſay,* That 
| 
| 
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Commendam is quaſi comedenda; quia Etcleſia que tradi in Cemm{n- 

' dam quaſi comeditur & devoratur , ard fuch x Benefice* may 
properly be given i» perperuam Commendam, Summa ſummar. tit. 
Commenda, ar:, 1, & 2. Ard by the Rule of the Canon Law, 
he that comes in per Commendam, is not Prelatusr, ſed Precurdter 
rtantum , & eſt miſs Coſtes, ſeu. Adminiſtrator, © jus in Eccleſia 
non 'habct, 6, Decreral, c, Nemo. & Conftit, Othobon, de Comme::- 
dis, fo. 65. And therewith agrees 27 H.8, 15. where it is faid, 
That the Cardinal of York had the Abbey of St. Albans in Come 
mendam, and yet was not the Abbot. In this Caſe of a Cemmen- 
| dam in Davis Rep. the Original or invention. of a Cemmendan: 
Is aſcribed to Pope Leo'4, An. Dom. $48. ant eo circiter, as ap- 
rs ib, Decretal, cauf. 2.3. q. 2. where it is ſaid, Vnde Leo 4. ſeri- 

t, Qui plures Eccleſias retinet , unam quider: Titulatam, alteram 
utero ſub Commendatione tenere debet : For by the Ancient Canons 
and Councils a man con!d have but one Benefice, and yct it is by 
yr eng found convenient, that ſometimes, viz.in caſe of Ne- 
ceſſuy or Vility of, the Chyrch, aman may have the Charpge and 
Fruits of more Benefices than one ; therefore was that Diſtihtton 
1oyented and allowed, that although a'man ſhalt have bnt* one Be- 
nehce 


nefice- in Tiralo, yet, he may have other Benefices in Commend, 

viz, That another Benefice may be commended and committed tg 

his Cuſtody and Cure,until it be provided with an able Incumbent, 
Butafterwards, there being great Abuſes found in the granting of 
theſe Commendams by the Ordigaries: ( for emmixmy rerun quarun 
eſt uſus, poteft eſſe nbuſus, wirtute ſolum excepta , ſays Ariſtotle) 
another Canon was made in the Council of Lsons, Anno Don, 
1274. for reformation thereof, as appears {:b.6, Decretal. de Elef, 

& Eleft. poteſt. c. Neme, Nemo deinceps Parocbialem Eccleſ. alicui non 
Conſtituto in legitima erate vel Sacerdotio Commendare preſumat; 
nee tali, niſi wnam, & tevidents Neceſſnate wel Utilitare Eccleſie 
ſuaderte, 'Hujuſt ad; autem Commendam rite fattam declaramu 
xliraSemeftire temporis ſpatinan non durare, &c, But the Gloſs there 
ſaith, That iſfa Conſtitutio non comprehendit Romanum Pontificem, 
ideo Romanus Pontifex poteſt Perpetuo Commendare, So that the 
Pope , notwithſtanding that Canon, _ to give Benefices 
in perpetuam Commendam, And indeed after the ſaid Council of 
Lions, as the Pepe had reſerved to himſelf the fole power of 
giving Benefices 51 perpetuam Commendam , ſo he reduced that 
Power intoact, and uied and practiſed the ſame in all Realmsof 
Chriſtendom : Specially the Popes that were reſident at Avignon 
in France in the times of King £4. 2. Ed. 2, Ed. 2. Ed.3. were very 
liberal not only in granting theſe Proviſions (contrary to our Sta- 
tutes made in the timesof King H. 1. & E4. 3.) but in givingall 
ſorts of Eccleſiaſtical Benefices in Commendam perpernam, Andas 
at firſt it wasdone for theſupport of the Digniey of Cardinals, as 
Pope Clement 6. profeſled in his Epiſfle to Ed. 3. Hiſt. Walſing- 
ham, fo. 150. b.yet afterwards thele Favours were purchaſed by 
other Eccleſiaſtical perſons of all degrees, in all Nations, ſpecially 
in England and Ireland. Amnd whereas the Canon Law fays, That 
a man hath a Canonical Title by virtue of a Commendam, that 
muſt be underſtood de Commenda Perperua, and not de Commenda 
Temporal: ;, for the Eommenda Temporalis is but a kind of Seque- 
ſtration, and may be granted by every Ordinary pro rempore Se- 
meſtri ;, and therefore ſuch a Commendatory non eſt Prelatas, nec 
Maritus Eccleſie, nec facit Fruttus ſuos, ſed eſt Adminiſtrator tan- 
tum, Cx Cuftos Eccleſie. And ſuch a Commenda non eſt titmlus, nec 
facit titulum, ſed eſt quoddamdepofitum, until the Church be provi- 
ded with a ſufficient Incumbent; and therefore ſuch a Commends 
is commonly granted when the Patron doth not Preſent an able 
perſon , or when the Church is Litigions. But the Commends 
Perpetna, which continues during the Life of the Commendatory, 
cannot be granted by any inferiour Ordinary,but only by the Pope 
in 
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in ſuch Countries where he hath Juriſdiction,. or by the King or 
his Delegates in this Realm , or ſuch whoſe power therein is de- 
rived from him or confirmed by him. And this Commenda eſt ti- 
tulns Canonicus ;, nam militat eadem ratio in perpetuis Commendis, qua 
in aliuTitulis . Lib, 6, de Ele, c. Nemo, And ſo it hath been often 
adjudged in Rota, as Gomez. affirms in Reg. de Trien. Poſſeſſ. where 
heargues this point Pro & Con at large, and where he ſaith, That 
the Faculty of a perpetual Commendam is ampliſſima diſpoſitio, & ha- 
ber whertatem werborum,.v17., Licentiam C* Facultatem Fruttus ones 

cipiendi, & in proprios uſus Cinvertendi, &c. Que verba impor- 
tant Collationem & Titulum , & non Simplex Depoſirum, 
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1. What aLapſe is; the gradations, and Original thereof. 

. The difference between the Canon and Common Law, « tothe . 

time of Lapſe , and when rhe Six months ſhall begin, 

1, The King is Patron Paramount of all the Churches in 'Eng- 
land. | 

&. In what Caſes the Patron ts to take notice of the Avoidance « + 
his peril, or not, aud how the Six months is to be computed by 
the days. 

5+ Lk is not an Intereft, but a Truſt or Aminiſtration, and 
may not be transferr'd or granted over, 

6. How or from what time the Six months ſhall be computed, before 
the Lapſe incur. 

7. Whether a Biſhop may Collate by Lapſe after Six months, upon fai- 
lure of the Clerks ſbewing his Letters of Orders, or his Letters 
Maiſſrve or Teſtimonial ? 

8. Inwhat caſe Tempus occurrit Regi «x point of Lapſe. 

9. Inwhat caſes the King having Title of Lapſe may loſe his Pre- 


ſentment. 


] * ſus, or Lapſe, isa ſlip or departure of a Right of Pre- 


ty 


enting to a void Benefice, from the Original Patron 
neglecting to Preſent ( within Six months next after 

the Avoidance ) tothe Ordinary. Whence it is commonly ſaid, 
T hat that Benehice is in Lapſe or Lapſed,whereunto he that ought 
to Preſent, hath omitted or flipped his opportunity (a). This 
Lapſe may happen & be,. the Patron being 1gnorant of the Avoid- 
ance, as well as if he were acquainted therewith or privy thereto, 
excent only upon the Reſignation of the former Incumbent,or the 
Depric tion upon any canſe comprehended in the Statute of 13 
Eliz,c.12, In which cafes the Biſhop ought to give notice thereot 
unto the Patron. In this matter of Lak there are Three gradas 
tions, ab Inferiore ad Superiorem,, after the neglect of the true Ori- 
ginal Patron, upon whoſe default (1) the Biſhop of the Diocels, 
within whoſe precincts the vacant Benefice lies,ſhallCollate,unleſs 
the King be Patron. (2) If the Biſhop preſents not within the 
next 
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next Six months,then the Metropoliran ſhall Preſent : And (3/y) if 

he Preſent not within the time by Law limited, then the King ſhall pr. & Stud. : 
Preſent, for that he is Patron paramount of all the Benefices with- 125.Co.par.4. 
in his Realms; asalſo becauſe the King and his Progenitors, Kings 17-& pars: 
of England, have had Authority time out of mind to determine p47 ll 
the Right of Patronages in thisRealm in their own Courts,whence - | 
lies no Appeal to any Foreign pretended Power. The Roſell Sum- 

miſt indeed makes more Gradations in this matter,as from the Pa- 

tron to the Chapter, from the Chapter to the Bifhop, from the Br- 

ſhop to the Metropolitan, from the Metropolitan to the Patriarch, 

ard if none ſuch;then to the Pope, Sed hoc nihil ad nos, part of 

whoſe happineſs is an Index Expnrgatorins of the laſt recited Pre- 

miſſes. And although the Law is That the Ordinary ſhall Pre- 

ſent, in caſe the Patron doth not within Six months ; yet the Law 

withal is, That if the Patron Preſent before the Ordinary put in 
his Clerk, the Patron of right ſhall enjoy hiss Preſentation (6b). ,,\n, , & 
And if the Ordinary ſurceſs histime limited, he loſes his power (222G% *® 
asto that Preſentation , ſpecially if it be devoly'd to the King. 
And when the Preſentation is in the Metropolitan, he ſhall put in 
the Clerk himſelf,and not the Ordinary; and fo there is no default 

in the Ordinary,though he Preſent not the Clerk of the Patron, 

if his time be paſt, in which caſe there is no remedy for the Patron 

againſt the Ordinary (c.). This matter of Lapſe is of very ancient (Dr. % Su. 
practice,for Mich. 3 E.1.B.Ror.105. Staff. The Biſhop of Coventry i91d- 

and Lichfield pleaded a Collation by Lapſe Authoritarte Concilis 

againſt the Prior of Landa to the Church of Patingham, Ands E. 

1, Rot. Paten. membra 25. in a Quare non admiſit by the Abbot of 

St. Mary Eborumagainſt the Biſhop of Nerwich, the Biſhop made 
a_ Lapſe, viz. That he Collated Authboritate Concilii poſt 

e. 
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among the Canons: of the Council of LZateran held under 
Alexanaer.3, An. 1118, inthe timeof King Hen. 2. thereisa 
Canon in theſe words or to thisctie, viz. Cummuero Prebendas 
Eccleſias ſeu queliber Officia in aliqua Eccleſia vacare contigerit, wel 
fi etiam medo vacant , nondiu maneant in ſuſpenſo , ſed infra Sex 
meſes perſonts » que digne adminiſtrare valent, conferantur : ſi amem 
Epiſcopus, ubi ad eum ſpettaverit, conferre diſtulit , per Captrulum Or- 
diner, And before the faid Council the Patron was not limited 
to any time, but might Preſent at his pleaſure without any Lazſe 
(f)). Touching other Preſidents of great Antiquity relatingto 
this Subject of Lapſe, the Reader is here referred to that Learned 
Serjeant Rolle,in the forecited place of his Abridgment. And al- 
though according to the Gradations aforeſaid;the Lapſe devolves 
from the Patron to the Biſhop,trom the Biſhop to the-Archbiſhop, 
from the Archbiſhopto the King ; yet if after Lapſe incure tothe 
Metropolitan,and before Collation by him made the Patron Pre- 
ſent,he may Preſent to the Ordinary of the Dioceſs, without Pre- 
ſenting to the Metropolitan. Contra H.41.EL.B.R.per Popham (g) ;' 
for thereby he ſeems to redeem kis neglect. Bur yet if Lapſe de- 
yolve tothe King, and then the Inferiour Ordinary Collate-bythe 
Lapſe, and his Clerk be Inſtituted and Inducted, it ſeems this 
doth not make a Plenarty againſt thc King to put himto his Quare 
Impedit, but he may notwithſtanding Preſent and oſt the Clerk of 
the Ordinary ; for when Lapſe incurstothe King, it cannot be 
taken away by the Ordinary : And then when the Ordinary Col- 
lates without good Tirle, it makes not any Plenarty againſt him 
who hath the right as the King hath to Preſent; for a Lapſe incur- 
ring tothe King is not like that which incurrs to the Metropoli- 
tan (h). Bur if a Patron Preſent, and his Clerk be Ioſtituted;and 
remain Eighteen months without InduCtion,in that caſe theredoth 
not any Lapſe incurr to the King; forthe King hathnot any Lapſe, 
but where the Ordinary might have had it before (-). But if a 
Biſhopdies, whereby the Temporalties are in the Kings hands, if 
during that time the Six months paſs, whereby a Lapſe happens, 
the King ſhall have it , and not the Guardian of the Spiritualties 
(k). Nor doth an Admittance of Reſignation by Fraud, take 
away the Kings Title ; for in Comber's Caſe againſt the Biſhopof 
Ciceſter, where the Iſſue in a Quare Impedit was, if S, R. by" covin 
between him and C,, and R. did Reſign into the hands of the faid 
Biſhop, ifthe King hath Title of Lapſe, and a Reſignation be * 
made by fraud, and one Admitted, this ſhall not take away the 
Kings Title,for if the Kings Title appear upon Record, then ſhall 
goout a Writ for the King, but otherwiſe it is upoa matter of E- 
vidence;the King doth loſe his Preſentationas well by reſignation 
as 
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asby death,where he hath Title to Preſent byLapſe,and doth not, 
except the Reſignation be by Fraud (7). And in the Caſe of the 
Queenand the Archbiſhop of York and Bucks,it was Reſolved by 
the Faſtices , That a Collation, although double or treble , can- 
not bean Uſurpation againſt the King to put him out ofan Ad- 
yowſon (Mm). | 
(2.)The Canon Law allows Two months more to an Eccleſiaſti- 
cal,than to a Lay-Patron, ere the Lapſe ſhall be incurr'd, the for- 
mer having by that LawSix months to Preſent, the latter but Four. 
Summ. Angel tit .Fus Patronat.y, 16. So the Law of Scotland: Parſ, 
Counſ.par;1.c,2, We need not inquire into the Reaſon of that dif- 
ference or diſproportion 3; let it ſvffice the Laity, That it was the 
Canoniſts pleaſure to have it ſo,for reaſons belt known to their own 
interelt; the Common Law impartially levels them both to one 
and the ſame equal ſtandard of Six months. By the Common Law 
of England,as well Clerks as Laicks have Six months to Preſent be- 
fore the Lapſe incurr : Dr.& Stu, 116.6, Per la Com. Ley De Scoce : 
Laici Patroni quadrimeſtre, Eccleſiaſtici vero Sex menſium ſpatium ha- 
bent ſibi conceſſum ad Preſentandum perſonam idoneam Eccleſia va- 


canti, Skene. Regiam Majeſtatem, 10.b, But Jac. 6.pl. 1.cap.7.pl.7.. 


cap. 102, pl. 12. cap. 119, 158, Concedit Patrono Laico ſpatium Sex 
menſum;infra quod Preſentare deber, The Queſtion is not ſo much, 
when the Term ſhall end and determine,as when it ſhall commence 
and from what time the Six months ſhall be computed. The An- 
ſwer falls under a double conſideration, or is diverſified according 
to the divers manners of Avoidances;forift by Death,Creation, or 
Ceſſion the Church be void;then theSix months {hall be computed 
from the Death, Creation, orCeſlion of the laſt Incumbent, where- 
of the Patron is to take Notice at his peril:But if theAvoidance be 
by Reſignation or Deprivation, then the Six months ſhall begin 
from the time of Notice thereof given by the Biſhop to the Patron, 
whois not obliged totake knowledge thereof from any other, 
than by ſignification from the Biſhop (x). But in cafe the Avoid- 
ance were cauſed by an Union (for ſoit might be) then the Six 
months ſhould be computed from the time of the Agreement upon 
that Union ; for in that caſe the Patron was not ignorant of, but 
privy to the Avoidance for there could be no Union made , but 
the Patron muſt have the Knowledge thereof; and thenit was to 
be appointed who ſhould Preſent after the Union, as whether one 


or both, either jointly or by turns one after another, as the Agree- (o) pr.&+ Se. 


ment was upon the Union (0), 


uUn2 


(3.) The 


(1) Trin.6. Jac. 
Rot.1629, 
Comber verl. 
Epilc.C:ceſ. 
Brownl. Rep. 
par. 1. Actions 
on NN. Imp, 
(m) Trin. 33+ 


Cro.par.1. 


(n) Dr.& Stu; 


Cap.31. 


Ibid. 
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(3:) The Continuance ofa Voidance of a Church by the ſeveral 
Lapſes of Patron, Biſhop, and Archbiſhop, derives the Title of 
Preſentation at law to the King as Patron paramount of all the 
Chrrches in England; and wherever the Original Patron by Law 
ought to take notice ofa Voidance at his Peril, there andin ſych 
cale by a Non-Preſentation within Six months from the time of 
{uch Voidance the Lapſe will ever incur: And generally by the Ad- 
miſſion , Inſtitution and InduCtion toa Second Benefice , Prima 
Eccleſia vacat de perſona of the Incumbent, & vacans continuat till 
(p)Mich.o, DEW Induction (p). But when an Archbiſhop, Biſhop, or other 
C:r.C.B.Ror, Ordinary hath given aBenefice of right devolute unto him byLapſe 
441-The King of time, and after the King Preſenteth,and taketh his Suit againſt 
and the Biſh, the Patron, who poſlibly will ſuffer that the King ſhall recover 
ofcanr3wy without Attion tried, indeceipt of the Ordinary or the polleſſor 
Caſe.Co. Of the faidBenefice; inſuch and all other like caſes, wherethe 
3.par-258. Kings Right is not tried, the Archbiſhop, Biſhop, Ordinary, or 

Poſleſſor,ſhall be received to counterplead the Title taken for the 
King, and to have his Anſwer, and to ſhew and defend his Right 
upon the matter,althongh that he claim nothing in the Patronage 
(9) An.25.Ed, (q): ſothatthe Ordinary may Counterplead the Kings Title for 
3-c4Pp-7. a Benefice fallen to him by Lapſe. Alſo when the King doth make 
Collation or Preſentment to a Benehce in another Rights;theTitle 
whereupon he groundeth himfelf,may be well examined;that it be 
true;which if before Judgment it be by good Information found 
eo be otherwiſe, the Collation or Preſentment thereof made may 
be Repealed, whereupon the true Patron or Poſleſſor may have as 
many Writs out of Chancery as ſhall be needful. There are ſome 
&)St.25,E4. (r) Statutes ( the King not being bound by Lapſe of Time, for 
IY nulluem Tempus occurrit Regi ) which are good remedies and re- 
St.13R.2.1. liefs for the Ordinary that hath Collated by Lapſe, as alſo for the 
St.g H.5-21. Clerk that is Collated; ſor otherwiſe a common Perſon might by 
Practice have turned out a lawful Collatee : to which purpoſe the 
Lord Hobart doth inſtance in a Caſe ; A Common perſon no true 
Patron Preſents within Six months , and the true Patron himſelf 
Preſentsnot in time , whereupon the Ordinary Collates by the 
Lapſe, againſt whom the Pretender brings a Quare Impeait, becauſe 
his Clerk was reſuſed,wherein he muſt needs preyailzif his Fitlebe 
good:and it mult be taken for good, becauſe neither Ordinary nor 
Incumbent could deny it; for de non apparentibus, & de non exiſten- | 
tibus eadem eft ratio, which Inconvenience is remedied by the faid 
Star. of 25 E.3.c.7. Note, that Lapſe doth not incurrto the Or- 
dinary by reaſon of his not examining the Clerk within 6 months. 
Trin.3.Jac.B.R. inter Palmer and Smith, Reſolved per Cur. 


. 
—__—_—_ 


(4) If 
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(4.) If a Plea be depending between Two parties, and it be not 
diſcuſſed and determined within S;x months, the Biſhop may Pre- 
ſent by = —_ he that _- ——_ Right to O_ ſhall accord- 
ing to the Statute recover his Dammages (5). Burt it isexpreſ! 
provided by the Statute of 13 Eliz.12. That no Titleto Collate by on 
Preſent by a Lapſe ſhall accrue upon any Deprivation #pſo fatto, but Law, verb. 
after Six months after Notice of ſuch Deprivation given by the V®* 1? 
Ordinary to the Patron ('r.). But if the Church become void by (+) pyer, fo 
Death, Creation, or Ceſlion of the lalt Incumbent, the Patron is nes. 
at his peril to take Notice of ſuch Ayoidances within the next Sx Co.li.640.2g. 
months thereof (+). But ifit become void by Deprivation or Re- 
ſignation,the Clerk is not obliged totender his Preſentation tothe (#) 22 H. 6. 
_—_ the Patron obliged to Preſent his Clerk, but within S:x 29-b- 
months next after Notice legally given him by the Ordinary (#/Pr-& St. 
of the Avoidance by ſuch Deprivation or Reſignation (x); which o 12 » 
Six monthsare to be calculated or computed by 182.days, and not —_— 
by 28 daysto the Month(y). Nor isthereany Addition of time (y) Yel.190. 
over and above the 6 months allowed the Patron to Preſent from & C9-6.61.b. 
the Vacancy a SecondClerk,in caſe the former were legally refuſed ae 
by the Biſhop (z.). Yet the Ordinary may not take advantage of _— - 
the Lapſe in caſe the Patron Preſents his Clerk, before the other phy PEI 
hath Collated (4); though it be otherwiſe with the Canoniſts : Dyer.227.p.7. 
Lindw.c. Si aliquo evincente,&c,verb.Injuria. But if the Biſhop (4) 13 E-4- 
Collate,and the Patron Preſent before InduCtion, in that caſe it 32H 
ſeems he comes too late (b). Andat the Common Law Sir Simon | —— - 
Degge in his Parſons Connſellor makes it a doubtful Queſtion, if &@/ Dyer 70. 
the Church Lapſe to the King, aud the Patron Preſents before the Þ:55- 
King ks ahron—ge of the Lag , —_— this ſhall avoid the ( s Je27Te 
ingstitle by Lapſe : is (ſays he) is a Queſtion by Dyer (c), (4p 
. though Hobart ſeems to be clear in it;that the King ſhall « Now — 
the benefit of the Lapſe(@); but addsthat divers Authorities are (*)Cro-Eliz. 
againſt them (e). Andin the caſesaforeſaid , wherein Notice of *'9: Cro. Jac- 
Avoidance ought to be given to the Patron before the Lapſe can mg 
incurr;the Patron is not obliged to take Notice thereof fromany Rolla wb 
k ! +2.368.b. 
perſon other than the Biſhop bimſelf,or other Ordinary (f);which 27.E-3-84-b. 
alſo muſt begiven to the Patron perſonally, ifhe live inthe ſame ©27-28- 
County; and ifin another County,then Publication thereof in the _ 
Pariſh-Church,and affixed on the Church-Door, will ſerveturn , RAPD: 
If ſuch Notice doth expreſs incertain(as it onght to do.) the cauſe par.1.cap. h. 
of the Deprivation,G&c.(g): As upon Deprivation of an incum- (f/Pr& Swe 
bent for not xeading the 39 Articles of Religion , the Ordinary is 7  ſupr- 
togive the Patron notice thereof,which notice ought to be certain @ _— _ 
and particular (h). Before Lapſe can incurr againſt a Patron,notice Dyer. na 


0) 18 Eliz. Dyer345. Trin.41t. EL BR. Baker and Brent's Caſe, Co. par. 3+ acc. 679. 
of 


Of Lapſe. 
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(5) 13-E.4.3, 
Brook Ple- 
narty,1s 

43 E-3.11. 
11 H.4.80. 


(&) Mich.10. 
Jac. Rot. 2642. 
Colt and Glo- 
ver verl(. the 
Biſhop of Co- 


ventry and 
Lichfield. 
Hob.R ep. 


(7) 6 E.1r.Rot, 
Pat. membr. 
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{(q) Co.6. 


Catcsby 62. 


(r) di&.6.E. Is 


CG) 5 E175 
Adjudge. Q. 
Elcanors cale 
contra Co.6. 
Catesby,6 2. 


of his Clerks being refuſed by the Ordinary for Inſufficiency, muſt 
be given to the perſon of the Patron, if he may be found, and it is 
not in that Caſe ſuſficientto fix an Intimation thereof on the Door 
of that Church to which he was preſented. D. 16.E1.327,7;b. Ad: 
juaged, 

(5.) Iris ſaid, That a Lapſe is not an Intereſt naturally, asis 
the Patronage, but a meer "Truſt in Law. And ifthe Six months 
be incurred, yet the Patrons Clerk ſhall be received , if he be Pre- 
ſented before the Church be Filled by the Lapſe (s). Obſerve 7 E, 
Dyer 241. for itſcems by that caſe, that the Patron ſhould Pre- 
ſent againſt the Kings Lapſe, for he hath dammage but for halfa 
year, And Heb, Chief Juſtice ſays, That a Lapſe is an at and 
office of Truſt repoſed by Law,in the Ordinary, Metropolitanzand 
laſtly in the King z the end of which Truſt is to provide the 
Church of a Rector,in default of the Patron ; and yet as for him, 
and to his behoof. And therefore as he cannot trenster his Truſtto 
another, ſo canno the divert the thing wherewith he is entruſtedto 
any other purpoſe. ' Nor cana Lapſe be granted over, as a Grant 
of the next Lapſeof ſuch a Church, neither before it fall, nor af- 
ter. If the Lapſe incurr,and then the Ordinary die,the King ſhall 
Preſent,and not the Executors of the Ordinary : For it is rather an 
Adminiſtration than an . Intereſt ; and the King cannot havea 
Lapſe,but where the Ordinary might have had it before (k;). If 
an Infent-Patron Preſent not within Six months,the Lapſe incurrs, 
The Law is the ſame as againit a Feme-Covert, that hath right to 
Preſent. 35 E.3.Qu.Im.46. 

(6.) Inthe firlt Paragraph of this Chapter it is ſaid, That 
Tempus Semeſtre authoritate Concilis non incipit verſus Patronss 
niſs 4 tempore Scientie mortis perſone, that is, of the laſt Incumbent 
(p). And ſo Adjudged upon a Writ in the time of E. 2. (q), and 
jaid to be per Legem © Conſuetudinem Regni hattenus ufiratas, As 
if the Incumbentdie beyond Sea, the 6 months are not computed 
from the time of his death,but from the time of the Patrons know- 
ledge thereof; and ſo it was Adjudged in a Quare non admiſit be- 
tween the Abbot of St. Mary Eborxmand the Biſhop of Norwich, 
asaforeſaid (7). For the Six months are not reckoned from the 
death of the Laſt Incumbent, but from the time the Patron might 
(according to a reaſonable Computation, having regard to the 
diſtance of the place where he was at the time of the Incumbents 
deathzit he were within the Realm at that time) have come to the 


+ knowledge thereof;for he ought afterwards to take notice thereof 


as his peril,and not before, for that he was in ſome other County, 


" thanthat wherein the Church is, and wherein the Incumbent died 


(s). Andifthe Ordinary refuſe a Clerk for that he is Creminons, 
Tr 
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No ————— 


-— et, 


:n- that.caſe the Patrbn ſhall nothaverSix months: to Preſente@fter 
Notice thereof given him,but-ofthe-Avbidatce)(#). 'The Law (t) 14-H.7.11. 
is the ame in caſe of ' Refuſal by reaſan of | /itexature, (u): But £vi4.18-8.9, 
if the Church be void by Reſignation or Deptfivation , the Six Kell. 50.b, 
months ſhall be computed from thetime of notice thereof given 77>. 

4" ap | - _ 15;16, 
co the Patron; and not from the time of che:Ayvidance (;x):-\ Yer El.229.7.per 
ifthe Ordinary refaſta. Clerk becailſe theris Gimitous , he is to Curian, 
give notice thereof to the Patron, otherwiſe the Lapſe doth: nor (*)! H.7.9.b. 
incurr(y). So likewiſe, if he be refuſed for.Cpmmon Uſury, Si- CSE El. 
mony,Adultery,or other Notorious Crime, Notice thereof ought pr & $tu.1s, 
to begiven tothe Patron,otherwiſe the Lapſe doth not incurr (z). 5E.4-3.b. 

A Lay Patron ought to have Notice ere the Lapſe ſhall Incurr, in () 38-E.3-2- 

caſe his Clerk be reſuſed for /llirerarure : otherwiſe as to a Spiritual (3, 18 He 7: 

Patron, becauſe the Law preſumes , he might well know of his _— 

inſufficiency before he preſented him(a). And if the Biſhop who Frowich. 

took a Reſignation dies, the Lapſe doth not incurr to his Succeſlor (a) 18 H.7. 

without notice to the Patron (6b). Kell.49.b. 
(7.) Ina Quare Impedit the Defendant pleaded, That hede- (c) id. 

manded of 7.5. the Preſentee of the Plaintiff to ſee his Letters of 

Orders, and he would not ſhew them, and alſo demanded of him 

his Letters Miſſive or Teſtimonial teſtifying his ability ; and be- 

cauſe he had not his Letters of Orders, nor Letters Miſſive, nor 

mide any proof of them tothe Biſhop; he deſired Teave ofthe 

Biſhop to bring them, who gavehim a week ; and he went away 

and came not again, and the Six months paſſed , and the Biſhop 

Collated by Lapſe : It was Adjudged in this Caſe, That theſe were 

no Cauſes to ſtay the Admittance of the Clerk;for the Clerk is not 

bound(underſtand it only at Common Law) to ſhew his Letters of 

Ordersand Letters Miſlive to the Biſhop, but the Biſhopmult try 

him upon Examination (c). Ck) Trin-33. 
(8.) AParſon of the Church of S. of the value of Ten pound, Eliz.B.R. 

took a Second benefice without a Diſpenſarion, and was Inſtituted Palmer. and 

and Induted, and continued ſo for twelve years : The Patron = - vas ahi 

preſented F. $.who was Inſtituted and Inducted,and ſo continued cg. © 

divers years, and died. The Queen preſented the Defendant C. Cro.par.1. 

ratione Lapſus in the time of A. who was Inftituted and In- 

ducted. B. the Patron brought a Quare Impedit againſt the Ordi- 

nary and C. It was held by the Juſtices, That the Writ did well _ 


liez and that rempus occurrit Regine in this Caſe,and that laſt Clerk —_— 


ſhould be removed. And it was held by the Juſtices, That UPON A peverly and 
Recovery in a Qua.Impedit,any Incumbent that comes in pendenre cumnal's 
Lite ſhould be remoyed. Caſe, - 


(9.) In. 


EEm——_ 


— 
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(9.) In the Caſe between Qenber and the Biſhop of Chicheſter, 
it was Reſolved (1) If Title of Lapſe accrues to the King, and the 
Patron Preſents, yet the King may Preſent atany time as long az 
the Preſentee is Parſon ; but ifhedies, or Reſigns before the King 
preſents, he hath loſt his preſentment. (2.) If the King hath Title 
by Lepſe,becauſe a parſon hath taken a Second Benefice, if the par- 
ſondies, or Reſigns his Firſt Benefice, and the patron preſents, 
whoſe preſentce Reſigns upon Coyin anddics, the King hath loſt 
that preſentment (e). 


CH AP. XXII 


Of Collation, Preſentation, and Nomination. 


1, What Collation is, and how it differs from Preſentation. 

2, Collation gains not the Patronage from the Crown. 

3. The Ordinary's Collation by Lapſe is only in the Patron's 
14/18 

4. What Preſentation #s, and how in caſe of Co-heirs, or Foynt- 
tenants. or T enants in Common, | 

5- Whether the Grantee of the next Preſentation, not Preſenting 
at the Firſt Avoidance , ſhall loſe the benefit of his 
Grant ? 

6, The Right of Preſentation ts not an Eccleſiaſtical, but Tempo- 
ral Inheritance, and cognizable at the Common Lay, 

7. T he power of the Ordinary in caſe of Coparceners, Toyntrenants, 
or Tenants in Common, as to Preſentation. 

8. Inwhat Caſe the Biſhop hath Eleftion, whoſe Clerk, he will Ad- 
mir. 

9, Whether a Preſentation is revocable before Inſtitution ? 

10. Whether the Son may ſucceed his Father in the Church ? and 
who may vary from, or repeal his Preſentation. 

11. What Nomination #s, and the qualifications thereof, 

12, Inwhat Caſe the Preſentation zs the Nomination, or both as 
one 1n Law, 

13. Inwhat caſe the Nominator ſhall have a Quare Impedit, as 
well as he that hath Right of Preſentation; And there may 
be a Corrupt Nomination z 4s well as a Corrupt Preſenta- 
tion, 

14. Whether the-Collatee be Incumbent, if the Biſhop Collate him 
within the Six months? And in what Caſe the Kings. Pre- 
ſentation within the Six months may be an Uſurpation, or 
not. 

15. Wherethe Ordinary Collates , the Patron is to talg notice of it 
at his peril, 

16. Who ſnall Preſent in caſe the Ordinary , to wboma Lapſe 'is> 
devolved , be within the Six months tranſlated to another Bi-. 
Ooprich, 

M7. ARefignation to a Proftor , without the Biſhops Acceptance. 
makes not the Church void, 

XK x 18, A: 


Of Collation, Preſentation, 


18, A Parochial Church may be Donative, exempt from the Ord. 
nary”s Juriſdittion , and 1s Reſignable to, and Viſnable by tl 
Patron, not the Ordinary. 

19. Where Two are to Preſent by Turns ;, what Preſentation ſldf 
ſerve for a Turn, or not, 

20, By the Canons rhe Son may not Jnoceed the Farther wn rhe (am 
Church, 

21, To what aPreſentation may be made. 

22, The Kingsvight of Preſentation as Supream Patron, 

23. Inwhat caſe theKings Prerogarive to Preſent doth not take place, 

24, Inwhat Caſes it doth. 

25. Towhom the Patronage of an Archbiſhop belongs. 

26, Whether Alien Miniſters &re Preſentable ro a Church in Eng- 
land. 

27. In what Caſe the Patron may Preſent de novo. 

28, Difference berween the King and a Common perſon in point of 
Preſentation. 

29. ACollation makes no plenarty where it is tortious. 

30. Preſentation may be per parol as well as by Writing. 

31. What amounts to a Revocation of the Kings Preſentation, 

32, Canſes of Refuſal of the Clerk Preſented. 

33. Certain Layw-Caſes pertinent to this Subjett . 

34. - hether Inſtitution granted after a Caveat entred, be 
void ? | 
25. Whas ſhall be held a Serving of a Turn, and £ood Plenarty and 

Incumbency, againſt a Patron in Severalty, 
36. AClerk refuſed byreaſon of his not being able to ſpeak,the Wellh 


37. What is the beſt Legal Policy upon every Preſentation by Uſu- 
on 


38, One of Two Grantees of an Advowſon, to whom the other hath 
_— » may Preſent alone, and have a Qua.lmp.in his own 


ame. 
39. AQerkrefuſed for Inſufficiency by the Biſhop, may not 4fttz- 
wards be Accepted, 


(1.) Ollation in its proper ſignification, is the beſtowing of 2 
Benefice by a Biſhop that hath it in his own proper 

&_ 4 right,gift,or patronaye; diſtinguiſh'd from Infineiog 
only in this, That Iſtitxtior into aBenefice isat the inſtance,motion 
or Preſentation of the Patron,or ſome other having pro cemporethe 
Patrons Right,performed by the Biſhop.Exr.de. Inſtir.c> de Concel, 
Preben,Cc But Coltation is, not only when the perſon is Admitted 
totheChurch or Benefice by the Biſhop or other perſon —_ 
Caly 


e_ 
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cal;but alſo when the Biſhop or that other Eccleſiaſtical perſon is 

the rightfa] Patron thereof,or when the Biſhop or Ordinary hath 

right to preſent forLapſe of the Patron:and yet ſometimes Collarion 

is & hath been uſed for Preſentation(a). And ſo Preſentation, Nomi- (1) $:.2 $;.Ed. 

ndtion andCollation,are commonly taken for one and the ſame thing 3-5. 

m ſubſtatce;though at times diſtinguiſhed(#): And whereas it hath ( B3g Ag. 

been a Queſtion, If one hath the Nominarien,and another the Pre- barry Kink- 

fentation,which of them ſhall be ſaid to be the very Patrons it hath 

alwaics been taken to be the better opinion, that he who hath the 

Nomination,is Patron ofthe Church. And where an Abbot had the 

Preſentation,and another the Nomnnation,and the Abbey ſurrendred 

to the King ; he that hath the Nominarion ſhall now have all; for 

the King ſhall not Prefent for him, that being a thing undecent for 

the King (c). But as to Collation and — nar. they were in /;) 1 Car. B. 

ſubſtance one and the ſame thingzas aforeſaid(d):But to ſpeak pro- R.Dickenſon 
ly, Collation is where theBiſhop himſelf doth freely give a Bene- and Green- 


ce; which is of his own Gift by right of Patronage or Lapſe (e). Pooh _ 
3» 


This word [Cellation] ſeems alſo to be —_— uſed when the (4) ,, x. 
King Preſents;and hence it is that thereis a Writ called [Collatione 64. 
fatta uni poſt rrortem alterius, &c, ] directed tothe Juſtices of the ( b 25 Ed.3.6.. 
Common Pleas, Commanding them-to direct their writ toa Bi- * E 
ſhop,for the Admitting oneClerk in the place of another Preſented 
by the King,which Clerk ( during the Suit between the King and 
the Biſhops Clerk) is departed this Life: For Judgment once giver 
for the Kings Clerk,and he dying before his Admiſſion, the King 
may beſtow his Preſentation on another (f\). This Clarion, Pre- 7) Reg.of 
fentation,and Nominationare in effect Synoryma,being diſtinguiſhed Wries,þ.31:b; 
vnly in reſpect rather of Perſons;than of Thzngs. 

(2.) Yet there may be a greatdifterence betwixt Preſentation and; 
Collarion,which gains not the Patronage from the King, as appears 
inthe Caſe of the Queen againſt the Biſhop of York , where the 
Queen brought a Quzre Impede againſt the ſatd Biſhop, andone 
#fork,and counted upon a Preſentment madeby King #8. in the 
right of his Dutchy of Lancaſter, and ſo conveyed the ſame to the 
Queen by Deſcent: The Biſhop pleaded, That he and his Predece(- 
fors have Collared to the ſaid Church,&c.v& Aonk pleaded the fame 
Pkea,upon which there was a Demurrer. And it was moved byBear- 
mont Serjeant, that the Plea is not good, for a Coilarion cannot gain. 
any Patronage,& cannot be an Uſurparion againſt a Common per- 
fon,much leſs againſt theQueen,to whom noLapſes ſhall be aſcribed 
& although theQueen is ſeized of this Advowſon in the right of her 
Dutchy, yet when the Church becomes void, the right to preſent 
veſts in the Royal perſon of the Qu. and yet 1d. the Old Regiſt. 31... 
Quando Rex preſent at.non in jure corone,tunc incarrit ei Tempus, Ham. 

X x 2 Ser). 
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Scrj.By theſe Coll:tions the Queen ſhall be put out of polleſſion, and 
put to her Writ of Right of Advowſon ,. but the ſame ought to 
be intended,not where the Biſhop Collares as Ordinary, but where 
he CeMlates as Patron, claiming the Patronage to himſclf, for ſuch 
3 Collation doth amount to a- Preſentation; and here are twoor 
three Collations pleaded, which ſhoul4 put the Queen out of poſ- 
{ciion, although ſhe ſhall not be hound by the firit during thelife 
of the firſt incumbent. F7d.Br. Quare Impedit, 31. upon the + 
bridzing of the Caſe of 47 E. 3. 4. That two Preſentments the 
one aſter the other ſhall put the King, out of poſſeſſion, and put 
h'm to his Writ of Right of Advowſon, which Axzaerſon denied, 
And it was holden by the whole Court,here is not any Preſentation 
and then no poſſeſſion gained by the Collarions : and althoughthe 
Biſhop doth Collate as Parron,and not as Ordinary, yet it is buta 
Col/ar:on, And there is a great difference betwixt Collarion and Pre 
ſentation; tor Collation is a giving of the Church to the Parſon, but 
Preſentation 1s 2 giving or offering of the Parion to the Church,and 
(e)Pach. 33- that makesa Plenarty,but not a Collation (g)., 
Fliz C.B. (3.) The Clarion of the Ordinary for Lapſe is in Right-of the 
Tot —_ [14 Patron,and will ſerve him for a Poſſeſſion in a DarreinPreſentment, 
bytes cp ts as appears by Colr and Glower's Caſe againſt the Biſhop of Coventry 
Leon.Rep. and Lichfield, where it is ſaid, That the Ord:nary, or he that pre 
ſents by Lapſeisa kind of Atroracy made by Law, to do that for 
the Patron,which it is ſuppoſed he would do himſelf,if there were 
not ſome lett;and therefore the Collarion by Lapſe is in right of the 
Patron,and for his turn, 24 E.3.26. And he ſhall lay it as his poF 
*Þ) Mixh.1o. ſc{lion for an Aſſize of Darrein Preſentment, 5 H. 7.43. (b). It 
ic-Rof.2542. ſeems alſo by Gawdy's Caſe againſt the Archbiſhop of Canterbur 
wr andG!0Y. 2nd others, That although « Biſhop Collates wrongfully, yet this 
ann" pay ſhall barr the Lapſe of the Metropoli 
1, and Lichſ, MAKES ſuch a Plenarty as ſhall barr the Lapſe of the Metropolitan 
lob.Rep. and the King (z). And this Collation by Lapſe is an act and office 
7) Hill..7 of Truſt repoled by Law in the Ordinary, Metropolitan and Kinz 
—_— - the Title of Lapſe being rather an Adminiftrarion than an Intreſh, 
bor RP as in Colt's Caſe aforeſaid ; which Title of Collating by Lapſe may 
uf Dant + a1, be prevented by bringing a Qua.Impedit againſt the Biſhop: Allo 
fob.Rep. where and in what Caſes the bringing of that Writ againlt theB- 
C& » Mich.15. ſhop ſhall or ſhall not prevent ſuch Collarion, appears in the Cale 
400 phone e Of Brickbead againſt the Archbiſhop of York, as Reported by Sit 
oy Hen, Hobart Chief Juſtice (k). - 
Ho) Rep. (4.) Prejentation is the Nomination of aClerk to the Ordinary 
to be Admitted and Inſtitutcd by him to a Beneſice void, andthe 
ſame beingin Writing,is nothing but a Letter Mitlive to theBiſho 
cr Ordinary, to exhibit to him a Clerk to have the Benefice voi 
ed,the Formal force hercol reſtcth in thele words, viz. ts 5 
vobu 
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vobis Clericum meu, Thus Preſentation properly lo called, is the 
alt of a Patron offering his Clerk to the Biſhop,to be laſtirured in 
a Benefice of his Gift (/). It is where a man hath a Right to give (7) The Form 
any Benefice Spiritual , and preſents the perſon to the Biſhop, to my 4 vid. 
whom he gives it,and makes an Inſtrument in writing to the Bithop "5" > 
in his favour 3 and in caſe there be divers Coheirs,and they not ac- OE 
cording in the Preſentation,that which is made by the eldelt of the 
Coheirs,ſnall be firſt Admitted; but if it be by Joynttenants,or Te- 
nants in Common;and they accord not within 6 months,theBiſhop | 
ſhall preſent by Lapſe (-)). By the Statute of 123 Eliz.cap, 12, (n) Terms of 
a Preſentation of an Infant to a Benefice is void. And althougha ga ver rt 
Preſentation , being but the Commendation of a-fit perſon by the 
Patron tothe Biſhop or Ordinary to be Admitted and Inſtituted 
into a Benefice,may be don either by word alone,or by a Letter or 
other writing,yet the Grant ofa next Avoidance isnot good with- : 
out Deed (1 ).But a Preſentation,being noother than a Commenda- 0) 24m _ 
tion of aClerk to the Ordinary ( asaforeſaid )- and only athing C2. oh ings * 
concerning an Advowſon,without paſling any intereſt of the In- the Archb.of 
heritance ofthe Advowſon,may be done by word only;upon which Canterbry's 
ground it was reſolved by the whole Court, That the Kings Pre- Cle 
ſentation unto an Advowſon appendant to a Mannor parcel of his ( oY wt 
Dutchy, under the Great Seal of England, without the Scal ofthe Þ, 714 Kng 
Dutchy,was well made,and good (9): Yea,and for the ſame Reaſon and the riſhoy 
for that a Preſentation is but a Commenaation,and toucheth not the of Linc.caſe. 
laheritance,was the Kings Preſentation to the Deanary of Norwich 40 Mich. 


held good,albeit in the faid Preſentarion he miſtook and miſ-reci- 22 ©B- 
ted the Name of the Foundation of the Deanary (p). the King and 
the Biſhop of 


Chicheſter,then ouched and affirmed ſor Law. {ragnns Garginer's Caſe there vouched by Cook, 
Chief Zuſtice. Vid.Mich. 3 Car. B.R. Stephens and Potter's Caſe. Cro. 1. par.70,71.acc. Vid. Trits 
8 Jac, C,B, rot. 1811. Cro.2.par.247. the ſame Caſe, | 


(5.) 4. ſeizedof an Advowſon in Fee, Grants Preſentationem 
to B. quandocungue C& quomodocunque Eccleſia vacare contigerit, pro 
uwncavice tantum; in the Grant there was further this Clauſe,w:z. 
Inſuper voluit & conceſſit, That the Grant ſhould remain in force 
quouſque Clericus habilis & idoneus ſhall by his Preſentation be Ad- 
mitted,Inſtituted,and Inducted. Afterwards A. grants away the 
Advowſon in Fee unto S. The Church becomes void. S. Preſents, 
The Church becomes void again. S. Prefents G,upon a diſturbance 
of 4, the Preſentee of B. the Firſt Grantee , a Quare Impedit is 
brought, The Queſtion was, Whether B.the Firſt Grantee, -not 
Preſenting upon the Firſt Avoidance, had loſt the benefit of his 

rant * In this Caſe it was Adjudged by the whole Court, That 
4though A. the Grantor grants Donationem C Preſentationem, 
quam 
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( q) Tr.8 Jac. 
BR. Starbey 


and Polt's 


Caſe.Bulſtr.1. 


par. 26, 27». 


Hughes Abr. 
ver. Advow- 


ſan,Sc&.6 - 
3 13» 


{r) Dr.& Stu. 


Cap.36. 


(5) Dr.& Stu. 
bid, 


decungns Eccleſia vaoare contigerit , pro wnica vice tantion ; | 
$-oueht to have taken the firſt Preſentation that hapned, and hath 
rotEleCtion to take any turn other than the Firſt, when theChurch 
firſt becomes void; and by his neglect in not Preſenting then, had 
loſt the benefit of his Grant; and the ſubſequent words in the 
Grant are but only an Explanation of thewords precedent, and re- 
late to the next Avoidance (q). 

(6.) The Right of Preſentation is a Temporal thing,and aTem- 

| Inheritance;and therefore belongeth ro the Kings Temporal 
29 todetermire,as alſo to make Laws who ſnall Preſent after 
Six months as well as before;ſo as the Title of Examination of 4- 
bility or Non-abiliry be not thereby taken from the Ordinary, The 
Law is the fame touching Avoidancesyfor it ſhall be judged by the 
Kings Temporal Laws,when and where the Church may be faid 
to be void or hot; the Cognizance whereof doth not belong tothe 
Kings Eccleſiaſtical Laws;and therefore where a Parſon is made 4 
Biſhop,or acceptsanother Benefice without Licenſe,or Reſigneth, 
or be Deprived:In theſe caſes the Common Law would hold the 
Church void,albeit there were any Eccleſiaſtical Law to the cots 
trary (r): And it is ſufficient for the Ordinary*s diſcharge, iftke 
Preſentee be able, by whomſoever he be Preſented; which Aurho- 
rity is acknowledged on all ſides to have been ever inherent in the 
Eccleſiaſticsl Juriſdiction : But as to the Right of Preſenrarion it 
{elf,to determine who ought to Prefent,and who not, and at what 
time,and when the Church ſhall be Judged to become void, and 
when notzall theſe appettain tothe Kings Temporal Laws.And in 
caſe it happen that the King Preſent not, where of Right he tay, 
in ſuch caſe theOrdinary may pro zempore depute a fit perſon toſerve 
the Curezas in like caſe he may, where there is a default or negle(t 
ia other Patrons to Preſent,and do not (s ). 

(7.)If the Patrons be Joynt-tenants, orTenants in Common of 
the Patronage,and they yary or differ in their Preſentations, the 
Ordinary is not in that Cafe bound toAdmit either of their Clerks, 
nor him that is Preſented by the Major part: And if the Six months 
expire cre they agreexthe Ordinary may Preſent by the Lapſe; but 
within the Six months he may not ; for if ſo, and the Patrons at- 
cord,they may brihg a Quare Impedit againſt him as a Diſturber, 
and remove his Clerk.But in cafe the Patrons have the Patro 
by Deſcent as Coparceners,then is the Ordinary obliged to Admit” 
the Clerk of the Eldeſt Siſter,who hath the precedency by Law in 
the Preſentation,if ſhe ſo pleaſe;after whichand at the next Ayoid- 
ance the next Siſter ſhall. Preſent,and ſo in order by turn one Siſter 
after another till all. the Siſters or their Heirs have Preſented, and 
then the Eldeſt Siſter ſhall Preſent again, and thys is called a Pre- 
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fenting by Twr»,which holdeth alwaies between Coparceners of an 
Advowſon,unleſs they agree to Preſent together,or in ſome other 
manner by way of Compoſition,which if ſo, then the Agreement 
ought to hold good. Yet here note, That if after the death of the 
Common Anceſtor , the Church happen to be void , the Eldeſt 
Siſter together with another of the Silters,preſents, and the other 
Siſters ſeverall y and each in her own Name, or jointly and altoge- 
ther ; In this caſe the Ordinary is not obliged to receive any of 
their Clerks,but may ſuffer the Church to run inta the Lapſe ; for 
there is no obligation on the Ordinary to admit the Clerk of the 
Eldeſt Siſter,but where ſhe preſents in her own Name only.And in 
ſuch caſe of variance or difference among the Patrons touching the 
Preſent ation;the Church is not properly {aid Litig:ons,obliging the 
Ordinary at his peril to direct aWrit to enquire de Fare Patranatm, 
which Writ lteth only where two or more Preſent under pretencc 
of ſeveral Titles,But in this caſe all the Patrons preſent under one 
and the ſame Title , for which reaſon the Ordinary may, ifhe 
pleaſe, ſuffer it topaſs into the Lapſe (tr) 


(8.) Suppoſea Patron preſents to a Church void,and before the 
Admiſſion of the Clerk the patron dies; after his Executors ( be- 
foreſuch Admiſſion )Preſent another Clerk.2.Whether the Arch- 
deacon ought to receive the Clerk of the Teſtator, or of the Exe- 
cutors? The Opinion of the wholeCourt : was, That the Biſhop 


ſhould have Election therein (x). Andincafe an Agreement be (u) 
Eliz.C.B. 
Smallwood 
ver. Biſhop. 
of Lichfield 
Leon, Rep, 


made by way of Compoſition between diyers claiming one Ad- 
vowſon,& Enrolled,or byFine,that one ſhall ſucceſſively after ano- 
ther Preſent in ſuch an order certain;and after one hath preſented, 
he to whom atthe next Avoidance the Second Preſentation doth 
belong,is diſturbed by any that was party to the ſaid Fine , or by 
ſome other in his ſtead : In ſuch caſe it is provided, That ſuch ſo 
diſturbed ſhall not be put tothe Quare Impedit , but their reſort 
tothe Roll or Fine ſhall be ſufficient, where if the Concord or 


Agreement be found, the Sheriff ſhall be commanded, That he 
give knowledge to the Diſturber, that he ſhew by ſuch a time cer- 
tain ( as fifteen days, or three weeks )) if he can alledge any 
thing, wherefore the party that is diſturbed , ovghtnot to pre- 
ſent ; and ifhe appear not, or appearing alledge nothing ſuſfi- 
_ Y Bar , . he ſhall recover his Preſentation with Damma- 
ges (x). 


(9.) In 


(t) Dr. & Stu, 
Cap-30, 


Trin. 14+ 


(x) Srat. 13, 
Ed. 1.Cap. 5+ 
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(9.) Inthe Caſe of Evans and Aſcough it was the Opinion of 
Doderidge ;, That a Biſhop hath no more ina Church by Ele 
than a Farſon hath by Preſentation. And that if a man Preſent to 
a Church, yet any time before Inſtitution.he may revoke it, and 
Preſent another; and if in that caſe the Biſhop will Inſtitute the 
(3) Cale Evans Firlt, a Quare Impedzt will lieagainſt himiy). But if the Patron 
nd Aſcorgh. preſent onezand he be Admitted by the Ordinary,he cannot in that 
(5) Stoks ve .c Caſe vary from his Preſentation : as was alſo held by Doderidgeig 
Styles. * S:cke's Caſe againſt Sryles (2), where he further ſaid, Thatit wg 
Larch.Rep. out ofall queſtion at the Common Law,that before — 
f0.253. tle Ordinary the Lay-Patron may revoke his Preſentation ; beca 
a Preſentation is no other than a Commendation, which may be by 
word only : And if the Caſe be, that one hath the Nomination, 4- 
nother the Freſentation, the Preſentation and Nomination are all 
one. It was then faid by Whitlock, That in the Canon Law itis 
allowed to a Lay-man to vary, but not to a Spiritual man; but at 
the Common Law it is all one. Doderidge and Jones ſeemed to 
give the Reaſon thereof, when they ſaid, That it may be intended, 
that a Lay-man cannot at hrit ſo well judge or isable to diſcern of 
the ſuthciency of the party preſented, but a Spiritual-man may, 
Quere, If after Admillion of the Patrons Preſentee he dothaſter- 
wards again preſent another to the Ordinary, and the Ordinary 
Admit, Inſtitute, and Induct the laſt Preſentee, what remedy for 
the firſt ? So if a Spiritual perſon change his Preſentation by the 
conſent of the Ordinary,what remedy tor the Firſt after Induction 
(a) Caſe. ibid» of the Second ( a) ? 
(10.) To the ſame purpoſe with the premiſſes is that which is 
Reported in Sroke's Caſe againſt Sykes ;, the Caſe is this, viz. A 
Lay-Patron, having the next Avoidance of a Church after the 
See thi: Caſe in death of one Stoke's,Father of the Plaintiff, then Incumbent of the 
Nuy's &#p. faid Church, after the Fathers death preſented Sroke's Son, whom 
the Biſhop refuſed , far that by the Canon Law Filins Patri-non 
poteft in Eccleſia ſuccedere, Whereupon the Patron preſented Sykes 
And now Stokes obtains a Diſpenſation Nox obſtante the Canon. 
Notwithſtanding the Ordinary doth Inſtitute Sykes,& cauſeth him 
to be Inducted, Whereupon Stokes doth Sue Sykes and the Ordinary 
in the Delegates, and now Barxcks prays a Prohibition, and by all 
the Juſtices it was granted. And Jones ſaid, That he had known 
it to be thrice ſo granted in the like cafe, (viz.) in the time of, 
Juſtice Gaway, as allo in the time of Juſtice Coke in the Common 
Pleas, where both Parſons claimed by one Patron: But Doderidge 
there held, That the Canon before-mentioned doth not hold in this 
Church; and ſo,faid Doderidge,was the Opinionof a Learned Gr 


vikan : $0 by the Canen Law a man cannot haye that Womanin 
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Marriage-whom he hadin .Avowry before; yet that Canon doth 
not hold in our Church. Dederidge ſaid, that the C:vilians hold, 
That a Lay-Patron cannot revoke his Preſentation, '' but he may 
cumulando variare, and fo the Ordinary hath Election to Inſtitute 
which of them he will ; but that a Sprritual Patron cannot vary at 
all. But he ſaid, that at the Common Law it is out: of queſtion, 
That a Patron before Inſtitution: may revoke his Preſentarion: And 
if the Patron preſent one, and the Ordinary adggig him, but will 
not give him Inſtitution, Duplex Querelalies agalmMt the Ordinary, 
to enforce him todo his duty : Bur if both. Parſons claim by one 
Patron , andthe one ſues a Duplex Byerela, a prohibition lies not 
before Inſtiturion. But Jones denied it, and faid, That it had been 
Reſolved to the contrary. Doderidge ſaid, That in that'caſe the In- 


duttion was per d:nte Lite (b), And in Calvert's Caſe againſt Kitchin C rw a 


it was faid, that the King may revoke his Preſentarion, and by the |* 
ſame reaſon may Preſentanother;before his Preſentee is Inſtituted, 
for proof whereof it was ſaid, That a Common perſon may re- 
cal his Preſentation before the Inſtitution,&c.for which was vouch- 
ed the,.Book of 31 E. 1. tit, Quare Impedit, 135; the Abbot of 
Leiceſters Caſe ,, although that _—_ 12 Elez., fo, 292.con- 
ceives the Book contre.y; but it teems to be in reaſon that the Law 
is clear, That a Lay-Patron may change, although that a Spiretual 
patron cannot,and the reaſon is(as aforeſaid)becauſe a Lay-perſon 
did not know his Sufficiency perhaps at the firſt; but a Spirz2=al per- 
ſon by intendment may inform himtfelf thereof well enough, and 
therefore was youched 18#.7.and 1 H.8.Kehway's Reports,which ' 
plainly proves that diverſity: And by the 19 Eliz fe. 360; in Cole 
ſwPsCaſe it is ſaid, That when the _ preſented,a Repeal 
by him ought-not to be admitted after Inititution:And by.Dy.339. 
in Tattor's Caſe,the King may Repeal his Preſentation by a new 
Preſentation,without mention made ofthe former, except that the 
Second Preſentation be obtained by Fraud. :Alſo the King may pre- 
= by Parot, as was ſaid by -= Edward Coke in the Lord Windſors 
Caſe, andasa by 17 Elz. eas was vouched by Bro 
Baron in the Frakaid caſe of Come Kichin ; a Ag 
ſaid by Altham Baron,That by the Kings death his Preſentation de- 
termines ( underſtand it, before Inſtitution ; )* and fo' itisfaid in 
3+E, 3.8. tir, Quare Jmmpedit , 11, Thata pteſentment made by 
a Biſhop becomes null and void by his death. Andin 38 E.3.3. 


if a Biſhop preſeut and die before z &c. . the King ſhall preſent (1) x;rch4s 


a new (c ), ; 

 (141.) Nominetion, 1s a power, that by virtue ofa mannor-of 

otherwiſe,a man hath to Nominate or Appoint aClerk to a patron 

of a Benefice,by him-to be PRO to the Ordinary for the ſamez 
y where 
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where Netfs:(1) That it may be ntright of a Manes, or other. 
wiſe: - {2} That, the Clerk Nomipated ought to be a: perſonſt, 
able,and worthy. - (3) T bat it may be toa Parſonage; Viearapt, 
or other Spiritual promotion. (4) That it ought tobe toanother 
thay the Ordinary,which other ſhall preſent um to the Ordinan 
(d). And,ifone_ hath|a- Right to hare. the. Nemimationof 4 

(4) Tr *f Clerk to & Behicfice,/ and another Diſtutbs him, he cannot haves 

—ararra Quare Impediys gapio: Nominare ad Ecclefiam, - but the Writ ſhall 

be Quod permiti@ ipfers Praſemtare : Andihe Court ſhall be , That 
of Right be ought ta Name a Clerk ro luch an one who ought th 

Preſent him to the Biſbop,and that a Stranger doth diſturb himof 

bis. Nemiretion, and.in.cate he doth .xecover, the Jodgement 

ſhallibe Qued; Epiſcophs 4amear;as Clericuin ad Nomination ſ 


- 
.. 


- . 
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by Falthop. ( 12.) If 4.8: doth Grant umo 7.5. T hathe ſhall Name 2 Clerk 
to-him to the Church ©f C. when it ſhall become yoid, and that 
A. B.. {hall preftent unto the Biſhop the Clerk which 7. S. ſhall 
Nominate to him ; in that cafe the \Preſentarionis in F.S, and ft 
ſhall bave a-Quare Jepediry for alk the Profit is ig Aith'+-ahdtt 
Grant of the. Neminarien and Preſentation is all one: * But if Ab, 
doth Grant vato F.$. That he ſhall Nominae to him Two Clerks, 
whexeot 4. B. ſhalt preſcnt one ; in that caſe the Preſenrations dot 
giver to 7.5. the Grantee, becauſe k isinthe Eletionof AB, 
which ok the Two ſhall bave the Benefice : Are this was the Op- 

Ron of the Juſlices in Smith and Claytors Cafe (f). | 

( P14 —_ (13.) I 4;\ bath the Nomwmationte an Advowſen, and B. 
Cloxtors — Prefemtation, ik A. Nominizes C, for his Clerk, and B. rhat ſhould 
Caſe. preſent EC. doth Prefent D. fos the Clerk; 4. that hath the Nom» 
nation, ſballhave a Quare Impedit, and the Writ ſhall be Quod er 
mitzar cum Prejentave, albeit A. tad but the Nomination « otherwilt 
ke ſhonld be without remedy;for in ſuch cafes where the caf 
otherwife have-no Right done him,the Law will admit fuck Writ 
{e) Firz,N.B. ®lbEit the words therein be improper (g). And if be who had but 
33- b. a Nomination, corruptly agree to make a Preſentation, or Nomins 
t:0n,this Nominarion.ſhall be forfeited to the King, within the Stz 
(b) DiR.CaC tute of 31 Eliz. cap, 6. as was [aid'in Calvert's Caſe ayainft Kinki 
= ——_ and Parkinſon (hb); and avit is ſaid in-Plowien, it Phere, and Br 
ky's Cafe, He whotath the Nominations, hath the effett of the A& 
(5) Trin.79. vowſen. Yer (as inthe ſaid Caſe of Calvert) this diverſity ſeews 
Jaciathe to be good, Thatif 4- hath the Preſentarion, ant Attic Nomine 
ExchequeT. "to a Benefice, and the Preſentor upon a Corrupt agreemedt, 
Kivlny ant PRkCaPreſerraion unknown to the Nominuroy , Here the: Nom- 
Parksſon. anarorfuailnothe prejudiced wahia che Stature of 21 Eljz. cap. 6. 

Las hep (6), - | 4s mts: 

(14.) 


"and: Novngeign.\\;) 


(14) In Greer” s Cafe vouched by Arthowe Serjeantin the Caſe 
of the King againſt the Archbiſhop of -Canterbiry and ane Tho+ 
mas Pruft, upon a Quare impedit brought by the King, it-is ſaid, 
That if the Biſhop Collate before: the-Six' months mcurr., - the 
Collatce is Incumbent;bur the Patron may priſeat at.any time af- 
ter, for that fills the Chnrch, but not againſt the Patron, and hin- 
ders that no Lapſe may incurr to another.” It Sir) Her. Gawdy's 
Caſe for the Church of W. the Church there became void, and 
within fourteen daies after the King preſented one to it Fure Prero- 
garive ;, the Preſentce continues poſleſſion/ above thirty years, and 
then the Mannor and'the Advowſon cametoSir Henry. Gawdy ;; 
the Church is void, and the King preſents again, - and was diſturbed. 
by Sir Henry. For that the King broughra Quare- Impede ; 'and 
Adjudged , That the Preſent ation of the King within the Six 

months was not an Uſurpation: But if he had prefented in his 
own right, there ſhould have beenan Uſirpation. Whena Title 
by Lapſeis in the King, if any preſent, the King may remove him 
during iis life by Qure Trapeas; , '' all this appears by Backeyvil's 
Caſe z but if the Incumbent die, the termof the ing is-gone, 
and if heRefign not, the. King may eſent during the Life of the 
Incumbent : And' that was a gran inconveniency, that after ſo 
long poſſeſſion in that manner, the Incumbent may be removed by 
the King,&c. ' Vid. the/Caſt'of the- King againit the Archbi 
of Canterbury and "Thomas Prouſt, / Clerk, Trim. 4. Car. Flatley's 
Reports. "$2495 BEE 
Fre) If an Incumbent Reſign, and the Uſurper preſent within 
Six months,and is in for Six months,no Notice being given to the 
Patron of the Reſignation ; yet that ſhall- bind him,and he ſhall be 
put to his Right of Advowſori. Otherwiſe if the:County' had 
Collared, becauſe the Induction is notorioust&the Ordimary and the 
Patron ought to take notice of it at his perit,toptevent the Uſar- 
pation of an Eſtranger (& ). - 
(16.) There was a Queftion upon a Demurrer in flaw, If a Lapſe 
devolves to the Ordinary, and within thoſe Six months the Ordi.. 
nary is Tranflated toanother Biſhoprick; Whether the 
Metropolitan ſhall Preſent to that Lapſe,in default that the Patron 
does not preſent? Noy Attorney, that the Gnardianof the Spirity- 
alties ſhall preſent roma rand 78.P.103,Cl). 
(17.) In a Quare Impedit, It was: Reſolved and Agreed 


King orhis ;! 


FIR} 


) Serve 


(& fn as. 
ou the Bi. . 
oln. 
'oy's Rep. 


Þ of Lix- 


, (!) In Robb; 
by all 9h Tg 


upon Evidence at Barr,Thata Reſignation to a Proftor, does not Ny 's Rep. 


make the Chutch void;untitit be Accepted by the Biſhop; 'and ac- 
knowledged before him. 'So that a Preſentation in the meantime 
wasvoid(m). | | SR 


/ 


Of Collationy” Preſentation, 


(18.) A Parochial Church may be a Dorarzve,and exempt from 

the Ordinaries Juriſdiftion, and the Incumbent may reſign to the 

Patron and not to the Ordinary ; nor may the Ordinary Viſit, but 

the Patron by Commiſſioners to be appointed by him. Co. Lir.144; 

Cite Hill. '1:7ar. B. R, Rot. 601, between Farrechildand Gater jy 

Treſpaſs ferthe Pzrochial Rectory Donarrve of St. Burien in Cory. 

x) Hill. 1. wal; foreſolved inthat Caſe (n). But in ſuchcaſe of a Paro- 
ac.B.K.cot. chial Donatwvr,a meer Lay man is not capable thereof, but a Clerk 
601, Fairechi!d |, Holy Orders is ; for although he comes in by way of a Lay- 
on Colic donation,and:not by Admiſſion and-[nſtitution, yet bis FunCtion is 
6o1. Spiritual. As was Reſolved in the faid Caſe of St. Burien(o). $0, 
(p) Da.1,45- that a Dovarive may. paſs by the Gift of a Lay-Patron, without ln- 


b, & Roll. itution or Induction (p). 
Abr. verb. ſtitution ID (p/ 


Preſcart.lit.B. 


(19.) In a Quare Impedit the Caſe was this; A. ſeized of Two. 
parts of an Advowſon,and B.of the Thirdpart: A.preſented one. 
whodiedzafterwards he preſented again C.who is deprived 1.Mar, 
becauſe he isaF2vourer of the Religion of E. 6. B: preſented D.. 
whoafter isdeprived, and C. reſtored. The Church void by the 
death of C.B.preſents,and 4. brings a Quare /mpedit. It was Ad- 
judged that it did net he: Andit was Agreed, That if Two have 
Title to preſent by 175, and one preſents one who is Admitted, 
and inftituted,andafterwards deprived for Crime; yet. he ſhall not. 
preſentagain,bur it ſhall ſerve for his Twr, becauſe the Church. 
was full, till a Sentence of Deprivation came : but when the Ad- 
miſſion and Inſtitution are meerly void;the fame ſhall not ſerve for 
a Turn: But in this caſe,although the Clerk of B. was Incumbent. 
fora time toall purpoſes, yet when the ſecand Sentence came, C. 
was Incumbent againby farce af the fixit Preſentment, and then 
(4) Tris. 4x, when he was dead, B. ought to preſent at his Fuwn (49). Inanother 
Eliz.B.R. Ouare Jmpedit the Caſe was this, viz. The Biſhop of Lincoln, Pa 
wind(orand - tron and Ordinary CoHatedrto a Benefice in$ E. The Incumbent 
Canter. Caſe, £00k another B{nefice without Qualification, by which-the firſt 
Cro.par.n. Was void: TheSucceſlor Biſhop 18 Ebz. preſented one E.but non 

conſtat,yhether by Avotdance,Death,or Reſignation :*. E.being in, 
the Biſhop was tranſlated or removed ta Wincheſter :. the Bi of 
that then was,certihed that E. did not pay his Tenths,upon whic 
the Church was void, and the Biſhop Collated 7.S.to the Church. 
The Queſtion was, Whether the Queen might now avoid the In-- 
cumdent, to have her Preſentment, which accrucdto her uponthe 
3Yoid2nce of the firſt Incumbcnt,wao took afſecond Benefice with- 
out Qualification.” The Fſtices art the firſt doubted it,. but after- 
wards it was Adjudged for the Queen againſt the Biſhop. Paſch, 
30 FEliz., The Queen and the Biſhop of Lincolns Caſe. More's y 
(20.) It 


and Nomination,” 63 


L —_—_— 


(20.) Itisout of the Canon Law, one of Cardinal Orho's Ca- 
nons, That Ne ſuccedat in Eccleſia Filins Patri, the Son may not 
ſacceed the Father in the ſame Church ; or incaſe ſuch happen to 
beſo Inſtituted or Admitted,. they are forthwith to be deprived 
thereof by the ſaid Conſtirntion. Conft.Othon.Ne ſuccedat in Eccleſia 
Filius Patrri, This is indeed according to the Canon Law,though 
with us not practicable;by the ſame Law allo the Son is prohibited 
to-ſucceed the Father immediately in the ſame Prebendy, albeit to: 
have another he is not prohibited ; but.if itbe where the number 
of Prebends be not definiteand certain, there he is not at all by 
that Law prohibited,. Extr. de fi, Pra/. c. dilettus;, yea, by that 
Law the. Son may not be a Vicar in that Church, where the Father 
was Reftor laſt, Ext. ib. ad Extirpandas, & c. Michael, But this: 
might be omitted; for the Queition, Az Filins poſſle Beneficiari in 
Eccleſia Pazerna ? is with us grown too-abſolnte.to. admit a Nega-- 
- tive Solution. 

(21,) A Preſentation may be to a Deanary(r },to an Hoſpitat-(s), (r) 17 E.340- 
and toaChappel (rt). Andifa Stranger Preſent to-a Donarive, <Judg'd. 
and hisClerk be thereupon Inſtituted and Inducted,yet it is meerly Qt ++ 50g 
void (#); for. which reaſon ſnch Inſtitution and induction upon » Impodit 
ſuch a Preſentation ſhall not make that Preſentartive, which before 183 Adjudg. 
was Donatzve,But if he that is the true Patron of a Parochial Rect- (=) Co.Litr, 
ory Donative,ſhall preſent to the ſame, and his Clerk be thereapon 34+ 
Admitted and Inltizuted;. that now makes it to become Preſenta- 
tiveand it ſhall.never afterwards become Donarive ( x.). (x) C6.Litt; 

(22.) Ifa Church become vord,to which aBiſhop hathrighe to ia, dp 
preſent in reſpect of his Temporalties, inthiscaſe, if the Biſhop 
happen to die before he hath preſented tothat Church void ,- the 
King ſhall have the Preſentarion,and not the Biſhops Executors'y ), (y) $0 E.3-26; 
Alſo if during the vacancy of the Archbiſhoprick of York, and the 9H.5.16:b. 
Temporalties being in thz Kings hands,the Dearary becomes void, _ — 
the King ſhall preſent to that Deanaryalbeit there be a Compoſiti- 4,73 © 
on between.the Archbiſnop and the Chapter,that theChapter ſhall 
chuſe him ;, for de jure the Patronage. thereof belongs tothe Arche 
bilhop,yet the Compoſition cannot bind the King, who.comes in 
paramouyt as Supream Patron( =). (4) 17 E:3, 

(23,)Although it beadmurred, that where a. Common perfon 42. adjudge. 
Ihcumbent is created a Biſhop, there the-King ſhall have the Pre- 
ſentation of the-Church for that tura by his Prerogative; yer-it 
ſeems,if the King grant to.an Incumbent; before he is: Created Bi- 
ſhop;a Diſpenſation reriere the Church with his Biſhoprick , and 
afterward is created Biſhopand dies Incumbent ; it ſeems the King 
ſhail not preſent to the Church by his Prerogative, for that the 
Church:is not void by his being made a Biſhop, in which caſe 

| the 
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the Prerogative gives the Preſentation to theKing,but by the death 
of the Incumbent, in which caſe the Prerogative doth not take 
place. Co.Ent.474.Hele's Caſe; there pleaded , that in ſuchcaſe 
the Church is void by death, and admitted, that it belongs to the 
C) Rol. Abr. Patron to Prefent upon his death (a): wh 
ver.Preſentm. (24.) If a Church, whereof a Bilhop in right of his Biſhoprick 
D. Bu. 2+ is the Patron,becomes void after the death of the Biſhop and be- 
fore the Seizure of the Temporalties , yet the King ſhall havethe 
(+)x2 E.3- Preſentation (b). Andif a Church belonging to the Patronape of 
2: Imp. 5+ a Biſhop become void, and the Biſhop preſent and die bef6relnſti- 
bo _ *,r. cution;the King ſhall have that Preſentariow by his Preropative (#) 
2) £ie 72» Sofa Biſhopdie after Inſtitution of the Clerk, and before Judy 
:1 Ecx. the Ction,the King ſhall have the Preſentation by his Preropative (4), 
Prior of B!- Alſoif Lapſe incurr to the Ordinary, and before the Six months 
= aſe = paſs the Ordinary is Tranſlated or dies,it ſeems the King ſhall hare 
pk E.z. the Preſentation and not the Ordinary or his Executors, orthe 
,2.a4judg'd. Guardian of the Spiritualties P.40, El.B. Dubitatur. Hob, Rep. 208, 
Rol.ub4 ſupr. in caſe ofdeath. Butifa Biſhop having right topreſent to a Pre- 
lir.E-nu-5- Hend,and preſent his Clerk,who is Inſtituted and InduQted inthe 
04 of T—_ Morning,and after noon the ſame day the Biſhop dies,whereby the 
\... 7 Temporaltiescome into the Kings hands,yet the Kipg in that caſe 
F.N.B.34-K- may not have the Preſentation (e ). 
25.K.38E-3-4 (25.) The Patronage of the Deanary of an Archbiſhoprick doth 
pgs; APY of Common right belong to the Archbiſhop, and he ſhall Preſent 
) - "> to the Avoidance(Ff ). But by Compoſition it may be Elettive by 
40.b, the Chapter,and yet the Patronage remain inthe Archbiſhop (2), 
(2) Ibid. And wherea Parſon ought to preſent to aVicarage,if the Vicarage 
become void during the vacancy of the Parſonage, the Patron of 
(b) 19 E-2- the Parſonage ſhall preſent (+). 
ua Imp.178: (26.) An Alien,who isa Miniſter may be preſented toa Church, 
and Anciently it was uſual for Aens to haveSpiritual promotions 
here,and Priors Aliens had great poſſeſſions in England, and were 
<3) Rol.Abr. Parſons Appropriate (#); yet by the Statutes of 13 R.2.& 1H. 5, 
--—" reſet». PFyench-men are difabled from having Benefices in England, and 
_—_ French-men Denizon'd : Sed Qu. whether they continue of force 
(4) Rol.ibid. at this day (k,). And ifa meer Lay-man,or a man altogetherill- 
terate,be preſented,inſtituted,and Inducted, it is not in Conlſtru- 
Ction of the Common Lawa meer Nullity,but ſuch are parſons4 
fatto; but if a Woman be preſented,Inſtituted,and Inducted, its 
a meer Nullity at that Law, . becauſe her Incapacity is apparent 
{l) Tvid. & (0). ; 
Hob.209. (27.) Ifa man preſent his Clerk to the Biſhop , and hediebs 
fore he is received, he may preſent another; and although a man 
hath preſented his Clerk to the Biſhop,yet he may preſent another 
at 


ms 


———_— — _ 


at any time befoxe the Biſhop ſhall have received ſuch his Clerk 
(m). (m) 38E. 3.36. 
(28.) If F. S, Preſent, aid his Clerk be Admitted and Inſti- >RokAbr. uv; 

tuted; before Induttion F. D. cannot Preſent his Clerk for the {7-10 
Church was Full before as to a Common perſon, for by the Inſti- 

tution he had Curam animarum: But where a Common perion Pre- 

ſents, and his Cletk be Admitted and Inftituted, yet hefore Indu- 
(tion the King ( ifhe hath Right ) may Prefent, and his Clerk ; 
ſhallbe laſtitured 3 for the Churchis not full as agaihſt the King {{2,\/6Bol- 
before laduction(n). But ifthe King bath not right tothe Church hy 

in that caſe the Church is fullby the Admiſſion and. Inſtitution of — _ 

2 Common perſon's Clexkwithout InduCtion, as againſt the King, (7) 'bid nv. 3. 
ſo as that he may not in that caſe Prelent (0). 

- (29.) Ifa Biſhop Colkte without ariy.. good Title of Lapſe or 

otherwiſe, and then the: Patron hie aſter the Six months elaps'd, 

and his Executor bring Qmare [mpedir by force of the Stature of 

4 E.3.and the Biſhop and Incumbent ptcad Plenarty by 6 months, 
it was Adjudged no Plea on Demurrer , for that the Gollation is 
not any Plenazty,.being, Torrie (p)- Alſo if 2 Bildop:'Cothte (?) F.32-El- 


2 ——— — 
w_ 


- 


without a good Title of Lapſe;./ it puts.rot the Patron out of pol- "775. 
{:ſſion, but he may preſent afterwards. albeit the Bulhdp's Clerk ms ef 
were Inſtituted and Indudted (9). Smaiwoo4 
and the-Biſhop of Coveatryand Lithfietd; (4) Co. 6. Green 29. b. & Boſwell 50, C9» Lit. 344+ 
130.) A Common perſon may Preſent to a Church pry Pare! ; 
and.if it be by Writing, yet it isAot any,Deed,, but only in-nature 
of Letter tothe Biſhop(y). Alio the [King may Preſent cither (r) Co-Lir. 
by his Letters (5),. or per Pare! without Writing (#). But (if the 17%: 
King be deccived 1 his Title, it will be a void Preſentation (#). &) w - — 
if the King grant a Preſentation by his Letters by tie words <7» cm 
[ Damus,Concedsmus without other words of Preſentation, yet it (1) xg E.3+ 
ſeems it ſhalhamount to a Preſentation, and be a ſufficient Watranht Ry«re Imp.60. 
for Fax Bilhop to laſtitute him, Dubitazw 19 E.3.Quare Impeditz6o, A800 
A Common perſon by his Letter or his werd may make a preſenta- ry ay 6; 
tion tO a Benefice to the Biſhop; the King may Prcſent by Word, if Greex 29.b, 
the Or be preſent, if the King under any Seal preſentzit is Pwbitatw. D. 
good: .10 F. it was held by the whole Courts that a Preſent- '9El-5 17-6 
mentunderthe Great Seah, toa Church parcel of. the Dutchy of ©, 6-0 
Lancaſter is good,and need nottobe under the Dutchy-Seal (x,). / 2 _ 
Where aman were Second Benefice with Cures without a dif verſ. Emerſon 
penſation or qualification,the Fizſt Benefice is void,and the Patron Trin-8 Jac. 
may Preſent; but if he doth not preſent,then jf it is under value, no —_ —- 
Lapſe ſhall incurr until there isa Deprivation and Notice-Blt if it we; pue=— 1». 4h 
be above value, then the CR preſent within 6 montlis (y). Qu. /mp. 
22. & 23 Car, 2 C. B. Rot. 68. Shajr verl, Higdet, Vaughs Rep. 01 Argurietſn 
The 
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(a) The King 


and Biſh.of 
Lincoln and 
kengs Caſe. 
Mort's Rep. 


Mich.5.Eliz. 
mMort's Rep. 


Paſch. 3 Os Dliz. 


A. or ts; Kep. 


(6) M.&.H, 


8 jab.in Scac. 


inter Calvert 
& Kitchin, 
pur Cur. 


(:)Tbid.& D, 
12 El.292.70, 
16 El.327-4- 
(4) Dubitatur, 
D.18 El.348. 
12.Co.g.Hole, 


132. Said ts 


be Rt ſolved in 


the ſaid caſe, 
of 18 EL.D, 


20 El.360. 7. 


ad mitt. 


(te) 1gH.7.7. 
b. 


The King ſeized ofan Advowſon in the Right of his Dutchy of 
Lancaſter, Preſented toit under the Great Seal, and not under the 


Seal of the Dutchy. And Reſolved, That the Preſ: n:arion was good, 


for the Preſentation is but a Fruit fallen from the Tree, and the 


King may Preſent by word, becauſe a Preſentation is but a Com- 


mendation of theClerk to the Ordinary (a.). 

A man ſeized of an Advowſon in Fee granted to another and his 
Heirs, that when the Church ſhould become void, that the Gray 
tee and his Heirs ſhould Nominate a Clerk to the Grantor and his 
Heirs, and he and his Heirs ſhould preſent him to the Ordinary. 
Reſolved, That if he who hath the Nomination Preſent, he which 
ought to Preſent ſhall have a Quare Impedit againſt him, ahd 3 
Contra. 

In Beverley and Cormwell”s Caſc it was Reſolved, that ifany Ad- 
vowſon comes tothe Queen for Forfeiture by Outlawry, -and the 
Church becomes void,and the Queen preſents, and then the Our- 
lawry is reverſed for Error, yet the Queen ſhall enjoy the Preſent- 
ment, becauſe it came to the Queen asa profit of the Adyowſon; 
but if the Church be void at the timeof the Outlawry, and the 
Preſcntment be forfeited as a Chattel principal and diſtin, and 
then the Outlawry is reverſed, the party ſhall haye Reſtitution of 
the Preſentment. 

(31.) If the King dies before his Clerks Admiſſion and Inſtitu- 
tion, it jsa Revocarron in Law of his Preſentation (b). Or if the 
King preſent one to 2 Benefice & chen preſent another to the ſame 
without Revoking the former,or making any mention thereof;yet 
this alſo is a Revocation in Law of that former (c), unleſs the Se- 
cond were by fraud or ſurreptitiouſly obtain'd. Likewiſe, if the 
Kings preſentee dies after Inſtitution,& before InduCtion;thatalſo 
isa Revocation in Law, becauſe the King had not the effet ofhis 
Preſent ation,and ſo ſhall preſent again (4). Or if the King Preſent, 
and then before Inſtitntion revoke the ſame, but before Notice 
thereof to the Ordinary, the Ordinary Inſtitute and Indu&t him ; 
yet it ſeems that Preſentation is well Revok'd in Law, and the No- 


tice thereof tothe Ordinary is not material as to the ſubſtance of 


the Revocation,but only to diſcharge him from being a Diſturber. 
D. 12 El.292. adjudg*d. Dyer makes a Quere thereot. Dubitarnr D. 
16 El.328. Vid.25 E.3.47. & Rol. Abr.ubiJupy lit. U. 

(32.) Ifthe Patron,who Preſents his Clerk,be Excommunicated, 
it 15a good cauſe of Refuſal of the faid Clerk (e); it is alſo faidto 
be ſo held in the Books of the Common Law (f). And where there 
are Three Joynttenants of the ſame Advowſon, or of the next A- 
voidance , and only one or two of them Preſent, the Biſhop is no 


Diſturber if he refuſe the Clerk fo preſented;for he is not” bound to 


Admit 
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Admit the Clerk;unleſsall theJoynttenants joyn in the Preſentation 

). But where there are Three Grantees of the next Avoidance, (g) D.14.F!; 
and the Church become void;and Two of them Preſent the Third 394-54 
being a Clerk,the Ordinary in that caſe is to Admit him, for that K9l-1b.lit.Y. 
he cannot joyn in a Preſentation of himſelf,and he may relinquiſh his 
Title, and accept the Preſentment of the others (h). (b)2.D. 144. 

(33.) A. the Defendant had been Parſon for Three years, and 304-54. 
pleaded Plenarty generally by 6 months of the Preſentation of one Rolibid. 
Styler, aStranger tothe Writ : and the Court held the Plea to be 
naught, becauſe the Defendant ſhewed no Title in Seyles (5). 

(34. Inthe Caſe between Phillippe and Hayter Prohibition was 01g 
granted for the Church of T - the Suit being inthe Arches after In- growni. Rep. 
duction to avoid the Inſtitution,for that the Inſtitution was made pa. 1..4:tions 
aſter a Caveat entered,Not to grant Inftitution, &c. for that doth 9» Qua. Imp. 
not make the Inſtitution void at the Common Law (& ). "_ 

(35.) Ina Quare Impedit; A.and B.ſeverally Patrons of the Mo- &) Bm bo 
ity of the Church of $. in Fee to Preſent by turns; 4. Preſents eween?yiilips; 
his Clerk, who is Admitted and Inducted. The Church is void a- and #zyter, 
eain,B.Preſents his Clerk,who is likewiſe InduCted,and after is de- per Cur-8& 
prived. The Biſhop Collates without giving notice of the Depri- _— Scale. 
vation. A.grants his Advowſon to 7.S.in Fee; the Clerk Collared "RP: 
by the Biſhop died : B. Preſenteth, and is diſturbed. - Reſolved, 

(1) When 4. hadright to Preſent upon the Deprivation, as in his 

Turn ( although the Collarror of the Biſhop was not good) yet it 

was but a thing in At#:07, and when he had granted the Advowſon 

over, the Grantee could not have this thing in Action, nor the 

Grantor could not have it,for he had deſtroyed it,& ſo none could 

have it. (2) Reſolved, although the Grant was ſufficient to pals 

the Advowſon in Fee , yet the Collarion of the Biſhop was good 

againſt all,but againſt the very Patron,ſo as he might have remo- 

ved the Incumbent by a Quare Impedit;, but when he doth not re- 

move him, ſo as he dies Incumbent; this is as a ſerving of his Turn, 

anda good Plenarty and Incumbency againſt him (/). (1) Hil.go. El. 
 (36.) In a Quare Impedir the Defendant pleaded, That the Di- B:R.1:4b and 

vine Service there wasin the Welſh Tongue, and the Pariſhioners the Biſhop of 

underſtood not the Englifh;and the Preſenree could not ſpeak Welſh £9v#nt1y'scale. 

and therefore he refuſed him:It was the Opinion of all the Juſtices, Is 

That it wasa good cauſe of Refuſal of him, for he cannot inſtruct 

hisFlock according to his duty and charge.But in this Caſe it was ——— 

held, That Notice ought to be given to the Patron himſelf, ifhe {e Biſhop of 

be within the County , if not , publick Intimationto be on the S$e.gſapi'scaſc. 

Church-door. : Cro.par.1, 

(37.) Ina Quare Impedit brought ina Caſe between La.and Lo. 
it was held, That the King cannot be a Diſturber; but the Biſhop 

Z L may 


—_—— 
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may be a ſpecial Diſturber 5 and in that caſe it wasfaid,lt is good 
policy upon every Preſentation by Uſurpation, to bring a Quare In- 
pedir as (peedily as may be ; and it isas good policy to name the 
Biſhop in the Writ, for then he ſhall not Collate for Lapſe, if the 
Church remainvoid 6 months; nor ſhall the Metropolitan Col- 
late, if the time come to him, for the ſame Lapſe : For it was faid 
to bea Rule, That the Metropolitan ſhall never Collate for Lapſe, 
but when the immediate Ordinary might have Collated, and hath 
ſurceaſed his time : and in ſuch caſe the Ordinary cannot Collate, 
becauſe he 1s made party to the Writ. 

(38.) In the Caſe between Beret and the Biſhop of Norwich it 
was Adjudged, That if the next Avoidance of a Church be granted 
to 4.and B.and A.Releaſe to B.and after the Church become void; 
in that caſe B.may preſent,and upon Diſturbance hayea 2s. Im. 
in his own name. 

(39.) If the Biſhop ſhall for Inſufficiency refuſe the Clerk that 
is preſented to him,he may not afterwards Admit him : and there- 
fore where the Patron preſented 7.S.his Clerk to the Biſhop, and 
upon Notice by the Biſhop given to the Patron of the Inſufficiency 
of the Clerk, the Patron preſented another Clerk, and then the 
Biſhop admits the firſt Clerk which was preſented within Six 
months : in this caſe it was Adjudged, That the Biſhop wasa 
Diſturber for having once refuſed him for Inſufficiency, he cannot 
afterwards accept of him, 


CHAP. XXIV. 
Of Examination, Admiſſion, Inflitution, 


1, What is here meant by Examination , where enjoyned , 
how , and by whom , and at what time to be perform- 
ed, 

2. Inwhat caſe the Biſhop is held at Common Law a Diſturber, inre- 
fuſing one Clerk and Admitting another, 


3. The Ordinary , as he is not obliged to Examinethe Clerk at 
ſome certain times ;, ſo he may not refuſe to examin' him du- 
ring all the Six months. 


4. Altheugh the Sixx months be Elaps'd, yet if the Patron Pre- 
ſent the Church not being Full, the Biſhop onght to Admit his 


Cerk, 
5. How an Uſurpation upon a Leaſe for years puts the very Patron 


out of poſſeſſion, 
6, [— what ; and under what qualifications it ought to 


7. What the Remedy, where the Ordinary doth refuſe to Admit the 
Clerk; the Formof ſuch Admiſlion. 

8. What Inſtitution is, and the Form thereof according to 
the Canon Law; what required of the Clerk, in order thereto, 
and his Remedy in caſe the Ordinary denies him ſuch Inſtitution 
as be may claim y4 Law. 

9. Matters of Inſtitution properly cognizable in the Eccleſiaſtical 
Courts, yet in certain Caſes not excluſively to the Common Law or 
Temporal Furiſdidion, 

10, Inſtitution gives the Parſon jus ad rem, not jus in 
re. 

11, Whether Inſtitution withoue InduCtion works a Plenarty ? 
alſs. whether it be good , being Sealed with another Seal , 
and dove out of the Proper Dioceſs * The difference between 
the Common Law and che Canon Law asto a Caveat entred 

before laſtitution. 


& 2 C12.) Whether 
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(m) Canon © 5, 
&cclefraftical. 


12, Whether Suit may be in the Eccleſiaſtical Court to remove an 
Incumbent after Induttion ? 

13, Whether the Firſt-Fruits be due upon the Inſtitution before Ig, 
duction ? | 

14. ACaſe a; Common Law touching Reſignation , and: whether 
it may be made Conditionally ? 

i5. ACaſe touching the Rightfal Patron”s Preſentation, after the 
Induttion of another by —_—_— 

16, What InduCtion #5, and the Biſhops Ordey therein, - 

17. Induction ss a Temporal, not Spiritual Att : In what mannt 
it 15 to be executed. 

i8, A Caveat entred in the Life-time of an Incumbent is 
void. 

19, In what Caſe an Induction made by a Miniſter not reſident with- 
in the Archdeaconry, may be good, 

20, Inſtitution ro 4 Minor and Under-age ts meerly void. 

22, Whether after Induction, the Inſtitution may: be queſtionedin 
the Eccleſiaſtical Court. 

22, Whether Incumbency be triable only at Common Law. 

23, In what Court the validity of InduCtion 5s determinabte: 


(1.) Xamination is that Trial or Probation, which the Biſhop 
3 or Ordinary makes before his Admiſſion of any perſon 

to holy Orders or toa Benefice, touching the qualific- 

tion of ſuch perſons for the ſame reſpectively. So that there are 
Two certain times or ſeaſons eſpecially,wherein this Examination 
is required ; the one before an Admiſſion to Holy Orders, the other 
before an Admiſſion to a Benefice, The former of theſe isexpreſly 
enjoyned by the 3 5th Canon Eccleſiaſtical, whereby itis required, 
Fhat the Biſhop,before he Admit any perſon to Holy Orders,ſhall 
diligently Examine him in the preſence of thoſe Miniſters that ſhall 
aſſiſt him at the Impoſition of hands, or incaſe of any lawful Im- 
pediment of the Biſhop, then the ſaid Examinationſhallbe care- 
tully performed by the ſaid Miniſters, provided they be of the B- 
ſaops Cathedral Church, if conveniently it may, otherwiſe by at 
leaſt Three ſufficient Preachers of the ſame dioceſs. And in caſe any 
Biſhop or Suffragan ſhall Admit any to Sacred Orders, who is not 
Examined as is before ordained, then fhallthe Archbiſhop of the 
Province,having notice thereof.and being aſliſted with oneBiſhop, 
ſuſpendtheſaid Biſhopor Suffragan from making eitherDeacons 
or Prieſts for the ſpace of Two years (4). Soalſo when the Clerk 
is preſented by the Patron of the Advowſon, before he be Admit- 
ted as Clerk to ſerve the Cure, the Ordinary is to Examine him of 
bis Ability : For if upon his Examination he be found _ to 
erve 
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ferve the ſamezor be Criminous, the Ordinary may refuſe to Admit 

and Inſtitute him into the benefice (6b). By the Ancient Canons (4) Co.s.par- 

the Biſhop hath Two months time to enquire and inform himſelf $pecot's Caſe, - 

of the ſuſficiency and quality of every Clerk preſented to him, as 

appears by the Canon 1n 1 7ac.cap.95. But by the ſaid Canon it-is 

Ordained;That the ſaid Two months ſhall be abridged te-28+ days 

only (c). Upon ſufficient enquiry and Examination the Ordinary (c) Rol.Abr. 

may accept or refuſe the Clerk Preſented, and regularly all ſuch ver.Preſentnt. 

mattersas are cauſes of Deprivation, are alſo cauſes of Refuſal () ; *X: 

hut for a Preſentee to have another Benefice, is no caufe of Refuſal, ( _ 

for that is at his own peril;and poſlibly the Second Benefice is more tens 

worth than the former,which only is void in ſuch caſe (e), (i) 14H, 51 
(2.) If the Biſhopdoth demand of the Clerk his Letters of Or- 28.b.Curie. 

ders,and Letters Teſtimonial of his good behaviour,and the Clerk 

requires time toſhew them,as the ſpace ofa week or the like, he- 

cauſe he hath them not there with him;and the Biſhop doth there- 

upon refuſe him to the Church,and preſents another :* the Biſhop 

inſach caſe hath been adjudged to be a Diſturber ;- for the Statute- 

of 13 Eliz,. doth not compel the Clerk to ſhew his Orders, nor 

Letters gra ws of _ good —_ p: _ ſoit was  Ad- 

judged (f). Yet by the 39th Canon it is by way of Caution-expreſ! "I 

Ordained, That no Biſhop ſhall Inſtitute any to a a 4 Ars BY 

hath been Ordained by any other Biſhop, - except he firſt ſhew unto Palnes and / 

him his Letters of Orders,and bring hinra ſufficient Teſtimony of = Biſhop of 

his former good life and behaviour;if the Biſhop ſhall requireit. (9999%"* 

-(3.) Examinationof the Clerk is to be done at a convenient Leon. 230. 

time within the Six months; for the Ordinary cannot refufe to Ex- - 

amine the Clerk during all the Six months,and fo fuffer a-Lapſe to . 

incurr to himſelt;for by ſo doing the Patron ſhould! loſe his Pre— 

fentation,and the Ordinary take advantage of his own wrong. But 

if the Ordinary,when the Clerk comes tobe examined,. Seder circa 

curam Paſtoralemyhe is not then obliged to leave the bufineſs in hand, 

and preſently Examinethe Clerk 3 but he may appoint a-com e-- 

nent time and place for the Examining of him (g). This Exa- (e) Mich.1 5. 

minationby the Dioceſan, touching the- Conveyſation and Ability Jac.C.B.Ad- 

of ſuch aswere ordained to Preach the Word of God,or Preſented judg'd. vid. 

toa Benefice, isenjoyned by the Provincial Conftitutions, Lindy, c-5 H-7-7- 

de Hereticis,cap. 1. o_ _ 
(4.) A Buare Impedit was brought by B. againſt the Biſhop of ** me” 

Rocheſter, who! pleads, . that he claimsnothing bur as Ordinary; . 

and yet pleads further, That the Clerk which the Plaintiff preſent- 

ed, had before contratted with the Plaintiff Simoniacally, and 

therefore becauſe he was Simoniacus he refuſed,and that theChurch 

was then yoid,and ſo remained yoid; whereupon the Plaintiff ha4 

+ 
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(m)Co. g.par. 
Inſtit.cap-7 4, 
$ Conſi/tory 


a Writ to the Archbiſhopof Canterbury, who returned that before 
the coming of this Writ, viz. 4. 7uly the Church was Full of one 
Dr. Grant, «ex Collatione of the ſaid Biſhop of Reoheſter, who had 
Collated by Lapſe , and this Return was Adjudged Inſufficient : 
Firlt, it is clear, That though the Six months paſs, yet if the Pa- 
tron preſent, the Biſhop ought to Admit, although it be after the 
Title deyolved unto the Merropeliran : And it ſeems alſo Reaſon, 
thar he ought to Admit,though that the Title by Lapſe be accrued 
to the King, for he claims it as Supream Ordinary. Yd. Dyer 277, 
quere, But in this Caſe the Biſhop who is the Defendant is bound 
by the Judgment, and the Writ is, notwithſtanding the claim of 
the Biſhop, that he Admit the Clerk ; for the Biſhop ought toex- 
ecute the Proceſs of the Court. It was urged by Serjeant Hendey, 
that there is a Canon in Lendwood , That if the Church be vacant 
when theWrit comes to the Biſhop,that he is bound to execute the 
Writ; but if it be Full,then he certihes the Juſtices : And the Arch- 
biſhopis Sworn to the Canons,and he vouched 22 7.6.45. Che, lib, 
6.49,and 52. Dyer 260, F.N.B.47. Dyer 364. 14 H.7. 22. 34H, 
6.41.9 E.3. Duare non admiſit 13 E.4.7.(h). k 

(5.) In Rud's Caſe againg the Biſhop of Lincoln, it was among 
other things Reſolved by the Court,in a Quare Impedir,T hat when 
one uſurps upona Leaſe for years, that this Uſurpation gains the 
Fee,and puts the very Patron out of Poflefſion ; and though by the 
Statute of Weſtm. 2. cap. 5. he in reverſion after the Leaſe may have 
a Que Impedit when the Church is void , or may preſent , and if 
he Preſent, and his Clerk be Admitted and InduCted, that then he 
is Remitted ; yet untill it be recovered, or his Clerk be in, the U- 
ſurper hath the Fee, and againſt him lies the Writ of Right, &c. 
Alio that the Patron,which hath recovered ina Quare Impedit,may 
Preſent,and that being accepted,and Inſtitution and Induction en- 
ſuing thereuponzit is good (5). 

(6.) Admiſſion is when the Biſhop upon Examination of the 
Clerk Admirs him to be able and ſufhcient, ſaying, Admirto te ha- 
bilem(k,). TheLord Coke in the Fourth Part of his /nſtuwes ſays, 
That upon conſideration had of the ſeveral Statutes (/) (whereot 
mention isthere made,)Ifan Alienor Stranger born be preſented 
toa Benefice,the Biſnop ought not to Admit him, but may lawfully 
refuſe him (-:). Thereare ſeveral things which the Statute-Law 
of this Realm doth require in him, which ſhall be Admired to 2 
Benefice; ior no perion may be admitted to any Benefice with 
Cure, except he then be of the Age of 23 yearsat leaſt, and a 
Deacon, and ſhall fir!t have ſubſcribed the 39 Avricles in the pre- 
ſence ofthe Ordinary, and publickly read the ſame in the Pariſh- 


Church of that Benelice,with Declaration of his unteigned _ 
; there- 


"Inflitation, - and. Jadafion, 


thereunto; and except he be Admitted to Miniſter the Sacraments 
within one year next after his Induction (if he were not ſo Admit- 
ted before) he ſhall upon every ſuch default be ipſo fatto deprived, 
And none (hall be made a Miniſter,or Admitted to preach or Ad- 
miniſter the Sacraments under the Age of 24 years, and unleſs he 
bring with him to the Biſhop a ſufficient Teſtimonial, and be able 
to render an account of his Faith in Zatin, All which appears by 
theStatute of the 13th of Eliz. whereby it is likewiſe Provided , 
That none ſhall be Admitted toany Begefice with Cure, of or a- 
bove the yearly value of Thirty pounds in the Kings Books, unleſs 
he ſhall then be a Batchelor of Divinity,or a Preacher lawfully al- 
lowed by ſome Biſhop within this Realm, or by one of the Uni- 
verſities of Oxford or Cambridge; and thatall Admiſſions to Bene- 
fices, Inſtitutions, InduCtions, Tolerations, Diſpenſations,Quali- 
fications,and Licenſes whatſoever,made contrary to the Premiſſes, 


ſhall be utterly void in Law (zz). And by the Three andthirtieth (nm) St. 13 EL 
Canon of the Eccleſiaſtical Conſtitutions, Ratified and Confirmed by cap-12- 


King Fames -under his Letters Patents, Ar. 1603. it is in Con- | 
formity to manyDecrees of the Ancient Fathers,further Ordained, 
T hat no perſon ſhall be Admitted into Sacred Orders, except he 

ſhall at the ſame time Exhibit to the Biſhopa preſentation of him- 

ſelfto ſome Eccleſiaſtical preferment then void in that Dioceſs; or 

bring to the ſaid Biſhopa True and undoubted Certificate, that 

either he is provided with ſome Church within the Dioceſs, where 

he may attend the Cure of Souls , or of ſome miniſters place va- 

cant, either in the Cathedral of that Dioceſs, or.in ſome other 

Collegiate Church therein alſo ſcituate, where he may exerciſe his 

Miniſtry ; or that he is a Fellow, or in right as a Fellow, or to be 

a Chaplain in ſome Colledge in Oxford or Cambridge : except he 

be a Maſter of Arts of Five years ſtanding, that liveth of his own 

chargein either of the Univerſities: or except by the Biſhop himſelf 
that doth Ordain him Miniſter,to be ſhortly after to be Admitted 

either-to ſomeBenefice or Curatelhip then void. And in caſe anyBi- 
ſhop (ball admit any perſon into theMiniſtry,not qualified as afore 

laid,he isto keep and maintain him4till he prefers him to ſome Ec- 

Cleſiaſtical Living, on pain of Suſpenſion for-one year from giving 

of Orders,by the Archbiſhop aſſilted with another Biſhop (a). 


(7.) Ifa Biſhopthall refuſe to Admit the Clerk, the Writ of cle2/tical.33. 


Quare non Hdmiſu may lie in theCaſe (0); yet the Ordinary, be- 
forehe Admits the Clerk Preſented , may take a reaſonable time 
to examine him ; and if upon Examination there be juſt cauſe of 


Exception in reſpect of the Clerk preſented,or otherwiſe in re- piſc.Se.D4:. 
ſpeCt ofthe Patron preſenting, he may -juſtifie the non- Admiſſion Croke. 


of him, for this Admiſſion is no other than the Ordinary's Allow- 
ance. 
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ance ofa Clerk preſented to a Church that is void. But if the 
Biſhop refuſe to admit the Clerk preſented to him by the Patron, 
as ſcrupling the ſaid Patron's Right of Preſentation, and the aid 
Patron after recover his Right of preſentation againſt the Biſhop in 
the Common Bench, he ſhall then have the Writ of Admitrends 
Clerico (p). Hobart Chief Juſtice, in the Caſe of Colr and Glover 
againſt the Biſhop of m_ and Lichfield, comparcs this AdmiC. 
ſion and ſuch Acts of the Ordinary to the Admittance of a Copy- 
-holder upon Surrender, ſpecially where the Admiſſion of one he 
upon the Reſignation of another Incumbent: And he is there of 
opinion, That ifa Parſon Appropriate(whichis Patron )Preſent, 
and his Clerk be not Admitted, but refuſed for juſt cauſe and No- 
tice given, the Lapſe ſhall incurr(q). The uſual Form or Tenor 
ofan Admiſſion into a Rectory or. Parſonage runs in this manner, 
viz, T A.B. by virtue of this Inſtrument from John Lord Biſhop of 
L. inhis Triennial Viſitation, to all Clerks, Rettors, Vicars, Mini 
ſfters, Chaplains, and Curates whatſoever within this Dioceſs direfted, 
do Admit F. G. into real, attual,and corporal poſſeſſion of this Church 
of R. together with all the profits, dues, members and appurtenances 

whatſoever thereunto belonging , In the preſence of thoſe whoſe Names 
are under written, 

(8.) Inſtitution according to the Canon Law, is noother than a 
Verbal Collation toa Benefice or ſome other Eccleſiaſtical Living, 
De Inſtit. lib. 4. Decreral.c> Sexti. and is by that Law taken foran 
Inveſture ; c. ad hec, de Offic. Archid. c. cumwvenifſet,dic.rit de Inſt, 
For when among the Romars a Clerk was Inſtituted; the Cuſtome 
was, that by a Verbal Collation the Clerk was inveſted in the Be- 
nefice by the delivery to him of a Ring, Staff, Cap, Pen, or the 
like, in the nature of Livery and Seifin: intoken of his poſleſſion 
of the thing to which he was ſo Inſtituted : c. cum olim, de ve Ju 
dic. _ ex ore, de 115 que fi & Prelat. & cap. ut noſtrum, de Off, 
Archiaiac Somewhat in reſemblance to our Tenents by the Verge, 
or ſuchas are Admitted by the Rod in the Court of antientDemeſn. 
But this Inſtstution as pratticable with us, conſiſts in the Letters of 
Inſtitution direfted from the Biſhop or Ordinary,in whoſe Diocels 
the Church is, to the Clerk the Preſentee, by which he Admits 
him as lawful Incumbent to that vacant Church whereto he 1s Pre- 
ſented by the Patron thereof; the faid Clerk having not only firlt 
taken the Oaths of Allegiance and Supremacy,with Renunciation 
of all Foreign Powers and Jurifdictions,according to theLaws and 
Statutes in that behalf provided,but alſo of Canonical Obedience 
to the Biſhop of that Dioceſs and his Succeſſors, and that he hath 
made no Sjmoniacal contract,for or concerning the ſaidpreſentatr 


on;whereupon the ſaid Biſhopor Ordinary doth by his ſaid Letters 
(9) 
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of Inſtitution conſtitute and inveſt the ſaid Clerk Rector of the 
Rectory of the ſaid Parochial Church, cum cura animarum Pare- 
chianorumy together with all Rights,Priviledges, and Emoluments 
belonging to the ſame , Juribus & Conſuerudinibus Noſtris Epiſco- 
palibus, & Eccleſie noſtre Cath.c-c, Dignitate & honore in omnibus 
ſemper ſaluis. Diceceſis idem ſignificat in effettu quoad Turiſdittionem 
Eccleſiaſticam , quod Territoriam quoad Furiſdictionem Temporalem. 
ka Andrz, & D.D. in c. cum Epiſcopus, ae Offic.Ord.lib.6. Diceceſis 
ſienificat locum Spiritualem, ſicuti Territorium locum Temporalem, 
Alberic. in ſuo Ditt.ver, Dieceſis,T his Inſtitution to a Benefice may 
not, by the 39tþ Article- of the Canons , be to any perſon pre- 
ordained, except he firſt ſhew the Biſhop his Letters of Orders, 
asalſo (ifhe require it) a Teſtimonial of his former good life and 
behaviour. Moreover, by the Law he is obliged to ſubſcribe the 
Articles of Religion, to Swear Canonical Obedience to the Arch- 
biſhop of Canterbury and his Succeſlors, and to his Dioceſan z and 
for his Perſonal Reſidence, if it bea Vicarage. Juramentum de 
Canonica Obedientia, viz. Ego A. B. juro, quod preſtabo veram & 
Canonicam Obedientiam Epiſeopo Londinenſ1 ejmſque Succeſſoribus, 
in omnibus licitis & honeſtis, Sic me Deus adjuver, If a Clerk 
ſhould kill his Prelate, to whom he hath Sworn Canonical Obedi- 
encezit is Petty Treaſon Vid. 19 H.6.47.b.vid.Stat.25, E. 3. De Pro- 
4t.cap.2. But if the Dioceſan, notwithſtanding theexhibiting the 
Preſentation before him,or his Vicar General,having power to In- 
ſtitute , and notwithſtanding Requiſition made him by the Clerk 
Preſented in order to Inſtitution,ſhall refuſe to Inſtitute and admit 
him 3 he may thereof enter his Complaint before the Dean of the 

Arches,who thereupon ſends his Lettersto the ſaid Biſhops, which 
Letters or Reſcript is termed Duplex Querela: So that asto the 
ſubſtance of the Premiſles touching this Subject,the praCtice with 
us as this day doth well nigh correſpond with the Ancient Canon 
Law,whereby it is expreſly Ordained, {b.3.Decretal. That all Ec- 

Cleſtaltical Livings and Penefices ſhall be had by 7-ſtztutzon, to be 

by the Biſhop or his Chancellor, or ſuch other as hath Epiſcopal 

Juriſdiction, poſitively declaring, That without ſuch [nſtirurron, 

neither any Benefice is lawfully obtained, nor can be lawfully rc- 

tained : Adding withall, That Benefices void ought to be granted 

within Six months after knowledge of the voidance thereof,other- 

wiſe the Grant thereof devolves and comes to the Superiour, and 

that he who doth cauſe or procure himſelf to be Inſtituted into a 

Benefice,the Incumbent thereof being alive, ſhall be depoſed from 

his Orders. Decretal.sbid. 


Aaa (9.) Albeit 


_ 
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(9.) Alheit the Cogniſence of this matter of Inſtirmions is fg 
propcriv end conraturally inherent in the Ecclchaltical Juriſdiah- 
on,yetthe Temporal aud CommonLzw it ſeems hath in ſome caſe 
rook rotice thereof, for it is there Reported, That every Ret 
doth con{:{t vpon Spiritualty and Temporalty: As to the Spirity 
alry, viz. Curd anmarum, the Preſentee is compleat Parſon by In 
firtzr20n 7, for when the Biſhop upon Examination finds him ably 

then he doth Inſtitute him in thele words, viz. - Inſtitno te ad talk 
Beneficium C> habere Curam animarum, of ſuch a Pariſh, Accie 
(Y) 41-EL.B-R. Cyram tam © merm (1), And the very Jnſtitution toa Benefice 
Co 4-Par-79+ the Law undcrſtands as an acceptance, and the having of a Bene 
Prghtes CAC. Fre; 2s inthar Caſeof Digbyz where it isheld, Thatif a Clerk 
be Freſented, Admirted,and Inſtiturcd toa Benehce with Cure, to 
the1alue of 87, and afterwardsand before IrdxtHo7: he accepts 
of another Benefice with Cure, and 1s Inducted in the ſame ; the 
Firſt Benefice is void by theStatuteof 21 .8, For the wordsof 
the Statute are, A Parſon, having one Benefice wth Cure, Ge, Ar 
Re and take another,&c, And he who is Inſtituted to a Benehice, is ſad 
(*) ea -> to have Accepted a Benefice, and to have a Benefice (s)). Andhe 

i2bie't Cale, - . , 
(t) Faſch.1z , that iS Jnſtitmed , may enter into the Glebe-Lands before his. [n- 
Jac.B.B.pzr. duftion,and hath right to have it againlt any Stranger whatever(e) 
Co.Rol.Rep. And albeit by the Civil and Canon Law an 1:ftirution granted after 
Co) P: 13 Jac a Cavect Entered is void , yet by the Common Law it is other 
Hitchin and wiſe (#). 

Glover. (10,) By the Inſtitution the Parſon hath only Frrs ad rem, he 
Rol. Rep, hath not us #» re until he hath Induttion ; and thcreforc if a Pre 
bendary, Parſon,or Vicar,after he is admitted and Inſtituted, and 
before he be InduCted,grant an Annuity out of his Prebend, Par- 
ſonage, or Vicarage,and the ſame be Confirmed by the Patron and 
Ordinary, or by the Dcan and Chapter, yet this ſhall not c :arge 
the Glebe, or the Succellor of the Prebendarv, Parſon or Vicar: 
for although by his Inſtitution he hath ( as aforeſaid ) Jus ad rem, 
yet he hath nor Jus ix re, but the charge in ſuch caſe ſhall lie upon 
(x) 5 Eliz, the Perſon of the Prebendary, Parſon, or Vicar,and not upon the 
Dyer 221, Lands(x). 

vid. Hareand {(11.) The Churchat this day, ſince the Statute of Weſtm.2. is 
_ 8's GC, not Fullby Inſtitution of the King;and therefore if the King hath 
OW.COM, , , . 
$28. acc, a Title by Lapſe to Preſent pro hac vice, and he Preſents, and tvs 

Clerk be Inſtituted , but dies before Induttion, the King in that 
(y) 18 Eliz.in caſe may Preſent again; and ſo it hath been Adjudged (y). Which 
Gile Cale. plainly ſhews, that Inſtitution without Induttion doth not worka 
= _ ;”* Plenarty.. It hath alſo been held, That the Letters of Inſti 
Holt, Caſe, Scaled with another Scal ; and made out of the Dioceſs, is good 
vid. ro.Eliz, Dyer, 34%. Weſto's Caſe acc, 


_—— 


enough 
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enough (z). Or if a Caveat be Entred with a Biſhop, and he (x) Hill.8. 
after grant Inſtirution, yet the Inſtitution is not void by the Com- - 1 _ $4- 
mon Law 3 otherwiſe by the Spiritual Law (4). Notwithſtanding y;q, 7 2 
what whart was juſt now ſaid,it is Adjudged in Dzgbie”s caſe, That a nauids. 
Benefice is taken,received and had by Inſtitution only ; and there- Cro. Rep. 
fore a Qualification or diſpenſation following comes too late (6b). (a) Paſch. 13. 
So that if a man having one Benefice with Cure by Inſtitution only, Jac-B-R. . 
accept another by Inſtitution only,without Diſpenſation,theCom- _ =_— 
mon Law makes Avoidance Actual, if the Patron will (c ). Rol.Rep. F 


{b) Co. lib, 470. (c) Mich. 19 Jac.rot. 2642.Colt & Glovers verſ. B. of Cov.and Lichf. Hob.R. 


(12.) Proceedings heing in the Eccleſiaſtical Court to remove an 
Incumbent after Indatt:ion, a Prohibition was granted to ſtay the 
fam:: One Oliver ſued a Quare Impedit againſt Huſſey , and while 
that depended , Huſſey was Inſtitutedand Indutted , and Oliver 
ſued Hufecy in the Spiritual Court to remove him. Moy pray'd a 
Prohibition, Firſt becauſe he may not ſue in Two Courts forthe 
{ame cauſe : Secondly,becauſle it is a Suit after InduCtion;and upon 
that laſt point the Court granted a Prohibition (4). (4) Oliver 

(13.) Inthe Caſe of Dennys againſt Drake it was ſaid, That Yeſ-Huſly. 
if a man be Inſtituted toa Benefice, he ought to -pay the Firſt- Lark. Reps 
Fruits before /nduttioz by the Statute : but by the Common Law 
it was otherwiſe z, for he 1s not to have the Temporalties until /- 
duftion, and therefore he could not pay the Firſt-Fruits; but ano- 
ther perſon cannot be Preſented to his Benefice during the continu- Caf, 
ance of the Firſt Inſtitution. And an Inſtitution toa Second Benefice = --- as 
isa preſent Avoidance of the Firlt (e). Drake. 

(14.) G. Parſon of the Church of E. did by Inſtrument in Wri- Lane's Rep. 
ting Reſign his Benefice beforea Notary publick, and others, into V!4-Co.lib.g. 
the hands of the Biſhop;and the Reſignation was abſolute and yo- a h—_ 
luntary, and to the uſe of 2. and B. or either of them. And it *”* 
was further inſerted in the ſaid Inſtrument of Reſignation, Pro- Reſignation of 
reſtatione & ſub Conditione , quod ſi aliqui eorum 'non Admiſſi fue- © Benifice. 
rant per aſſenſum Epiſcop, infra Sex menſes , quod tunc hec preſens 
Reſignatio mea vacua & pro nulla habeatur , & nunc prout twnc,, & 

TARc prout 2unc, and Ceſtny que uſe came within - the time limited 
to the Biſhop,and did offer to Reſign to him,which the Biſhop re- 
fuſed to accept, &c. Crooke for the Plaintiff, Foraſmuch as the 
Plaintiff may Reſign on Condition as well,as a particular Tenant 
may Surrender upon Condition:and Two Parſons may Exchange, 
and if the Eſtate be executed on the one part,and not on the other, 
that Parſon whoſe part was not Executed, may have his Benefice a- 
gan,as It is adjudged in the 46E.3.But Coke Sollic.and Godfrey were 
on the contrary Opinion:For ar" the Incumbent may not Ms 
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his Benefice to another without Preſentation, asappears in there- 
cited Caſe of 46 E. 3. Alſothe Reſignation is not good, and the 
Condition void, becauſe it is againſt the nature of a Reſignation 
which mult be Abſolute,Sponte, Pure, & Simpliciter, and is not like 
toa Condition in Lawzas in the ſaid Caſe of Exchange of 46.E.3.for 
the Law doth annex a Condition to it,but a Collateral Condition 
cannot be annext by the parties themſelves: Alſo this is an aCt Judi 
cial;to which a Condition cannot be annex*d,no more thanan Or- 
dinary may admit upon Condition,or a Judgment be confeſſed on 
Condition,which are Judicial Acts. But admitting the condition to 
be good, yeta new Induction ought to: be made by the Ordinary, 
for the Church became one time void,and is not like to the caſein 
2 R. 2, Q«.Imp. 143. Where Sentence of Deprivation was given, 
and the Sentence preſently reverſed by Appeal,there necds no new 
Inſtitution, for that the Church was never void. And upon Argy- 
ments given in Writing by the Civilians to the Judges, the Judz- 
ment was.cntred, Quod querens nihil capiat per Billam (e) 

(15. In Rad's Caſe againg the Biſhop of Zinceln, it was (inter 
alia) Reſolved by the Conrt, That when onc having a good Title 
to Preſent,and an Incumbent by Uſurpation is Admitted,Inſtituted 
and InduCted,and after that the Patron Preſents,and the Biſhopre- 
fuſe, and after the Patron recover, and then he which had this Pre- 
ſentation,cxhibits it tothe Biſhop;this1s now a good preſentation; 
and the Patron cannot revoke or give him a new Preſentation: But 
if the Patron before the death of the Incumbent make Letters of 
Preſentation,that is void,becaulſe he had:no Title to Preſent ( f ). 

(16.) Induttion is nothing elſe but the putting of the perſon into 
Actual poſſeſſion of the Church and Glebe, which are the Tem- 
poralties of the Church ; or the making ofa Clerk compleat In- 
cumbent of a Church : This is /»dx#tion (g), and it is by Letters 
from the Biſhop of the Dioceſs directed to all and ſingular the 
Clerks,ReCctors, Vicars,&c.within the ſaid dioceſs,to put theClerk 
or his lawful Attorney for him, an4 in his name, into the Actual 
poſſeſiion of the Church to which he had been preſented andinſti- 
tuted;together with all the profits, dues,members, and Appurte- 
nances whatſoever thereunto belonging or appertaining ; of the 
duc execution whereot a Certificate endorſed on the Inſtrument of 
Induftion, and Subſcrib'd by. a competent number of Witneſles,_ 
ought to be returned to the fatd Bilhop or Ordinary ; who may 
appoint the Archdeacon to. give Indxttion ( h);yet by Preſcription 
it ſeems the Dean and Chapter of Pars, asalſothe Dean and 
Chapter of Lichfield may give Induttion (z), It is alſo faid, That 
an Induction made by a Bilhop is void,where it belongs toa Dea 
and Chapter by Preſcription (k ) ; By* an Induttion by the Patron 
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very (1); yetthe King's Grantee of z Free-Chappel ſhall be put () 11 H.4.10- 


into poſſeſſion by the Sheriff of the County,. and not by the Ordi- f nu 4 
mary ofthe place (m). nn 


(17. ) This /-duttion is not a Spiritual, but a Temporal Aft ; gaimilic.c. 
and'therefore ifaſter the Clerk hath been Preſented by the Patron, 
and:Admitted and Inſtituted by the Biſhop, the Archdeacon ſhall 
refuſe to Induct him into the Benefice , an Action upon the Caſe 
lieth for the Clerk againſt the Archdeacon (»). Andafterthe In- (n) Paſch. 2 
cumbent is thus InduCted,he may then.plead any Plea, in Bar. of a Eliz.C.B. a4.” 
Quare Imp. brought again{t him which-concernethhis Poſſeſſion ; judg.Godb. 
and ſo' may plead a Releaſe in Barybecauſe he hath the Freehold in 23-vid-Firz. 
himwhich ſhall not be loſt without his Anſwer (0) : For by this , —_ ; 
Induttion or being led into the Church he hath, as it were, Livery "v7 a 
and Seifin thereof given himasthe lawful Incumbent by delivery (0) 4 H.8. 
of the Keyes of the Church to him, and that by order of the Bi- Dyer. 1- 
ſhop; whereof Publication is then made to the Pariſhioners by 
ringing one ,or more of the Bells(p.): Andalbeit a Parſon hath , ) Vid.Cro 
his-Preſentation, Admullion,and Inſtitution,and that upon alawful | Atayay 
Title, yet he is not a polleſſor of the Parionage according. to the fo. 253. 
Letter of the Law till his /ndudtion (q). Which Induttionis ( as (4) Palch 17. 
aforeſaid ) a Temporal Act,and (as the Opinion of the Court was creme : 
in Hutton's Caſe) Triable by Temporal Law ; : and ſince by Indu-.a,chbiſho. 
ion the Charch is Full, it is not to be avoided , but by a Suit of'sf work and 
Quare Impedit or the like,at the.Common Law, and not to be .un--others. 
dermined by alledging Inſufficiency in the Inſtitution in the Court, f9>-Rep- 
Eccleſialtical,for that may come in queſtion upon the Trial of the - 

Induttion at the Common Law, which will not be good, .if the [n- 

ſtitation were not good : &1l which wasalfo the Opinian of the 

Court in the Caſe aforefaid{7), for if the Queſtion:-be,whether Par- (r) Sir Tis, 
ſon.or no Parſon,which comprehends Induttion,it is Triable at the {##97's Calc 
CommonLaw (-). And although by the Inſtitution the Church Cn x 

Is Full againſt all perſons fave the King, .yet he-is not complcat JacB.R. 4 
Parſon till /nduft:on ; for though he be adinitted ad Officium by Glover againſk 
the Inſtitution, yet he is not entitled ad Beneficium till Indy- S"4% 

ton (t). Rol. Rep. | 

(18,) In an EFjc&:one Firme brought by the Leſſee of Rene; In- (#) oa atten 
cumbent of the Church of D. it-was found by Special Verdict, 
that the King was the true Patron, and that Wingfie/d entred a 
Cavtatin vira Incumbentis,hethen lying in Extremis, ſeil. C.vent 
Epiſcopus ne quis admittatury&e,Nifi Convocatus the ſaid 1 Vingfield ; 
the Incumbent dies; Nawnton a Stranger Preſents one Morgan,who 
5 Admitted and Infſtituted ; afterwards the ſaid Wingfield Preſents 
one Glover, who. is Inſtituted and Inducted,and afterwards the faid; 

Rene procuresa Preſentation from the King, who was Infſtituted 


and 


fa Mich.1 &. 
ac's.R, 
Ron's Cale 
Poph, Rcp. 


(x) Chr.Deans 
Caſe. 
Noy's Rep. 


and Indutted * And ther it;came in queltion in the Eccleſiaſtical 
Court,who had the beſt right;and there Sentence was given, That 
the Firſt Inſtitution was Irrita, Vacua, & Inanis, by reaſon of the 
Caveat, and then the Church being Full ofthe Second Incumbent, 
the King was put out of poſſeſſion , and ſo his Preſentation void: 
But it was Adjudged and Reſolved by all the Court for Rene: For 
(1)It was Reſolved, That this Caveat was void, becauſe it was in 
the life of the Incumbent. According to the Common Lay, Ifa 
C:veat beentred with the Biſhop, and he grant Inſtitution after- 
wards,yet it isnot void : After a C#veat entered, [nſtitution is not 
void by the Common Law. Paſch.13 Fac. B.R.Hitchin ver/.Gloyer, 
Rol.Rep. & Cro.par.2, (2.) The Church uponthe Inſtitution of 
Morgan was Full againſt all but the King,and ſo agreed many times 
in the Books,and then the Preſentation of Glover was void by rea- 
ſon of the Super-inſtitution,and therefore no obſtacle inthe way to 
hinder the Preſentation of Rone,& therefore Rone had good right: 
And if the Second Inſtitution be void,the Sentence cannot makeit 
good;for the Eccleſiaſtical Court ought to take notice of the Com- 
mon Law,which ſaith, That Eccleſia eſt plena & conſulta upon the 
Inſtitution,and the perſon hath thereby Curam animarum. Andas 
Dederidge Juſtice ſaid,He hath by it Officium, but Beneficium comes 
by the /nduttion; And although by the Eccleſiaſtical Law the Inſti- 
tution may bedifannull'd by Sentencezyet as Lindw. ſaith, Aliter 
eſt in Angl. And Doderidge put a Caſe out of Dr. & Student. lib, 2, 
If a man Deviſe a Sum of Money to be paid to F.S. when he comes 
to Full age, and he after ſue for it in the Spiritual Court,they ought 
to take notice of the Time of Full age,as it isnſed by the Common 
Law, viz. 21. andnot of the time of Full age asit is in the Civil 
Law,viz.25.50 in this caſe; for when thoſe Two Laws meetto- 
gether, the Common Law ought to be preferred : And whenthe 
Parſon hath Inſtitution,the Archdeacon ought to give him Induttt- 
on. Vid Dyer 293.Bedingfield's Caſe, cited by Haughton toaccord 
with this Caſe (#). 

(19.) By the Court,that ifan Archdeacon make a general Man- 
date for the Induftion of a Parſon, viz. Univerſ. perſonis,Vicarns, 
Clericis & Literatis infra Archidiaconat. meum ubicungue Conſtina. 
Thar if a Miniſter or a Preacher who isnot reſident within the 
archdeaconry,makes the InduCtion,yet it is good. And the Opin 
on of four DoCtorsof the Civil Law was ſhewn in the Courtac- - 
cordingly, upon a Special Verdict (x). 

(20.) Inthe Caſe of Strange againſt Foore, the ſole point upon 
the Special Verdict was,lf one Prideonx being Admitted and lnſti- 
tated to a Prebendary,with the Cure, 4 El:z. he being but 9 years 

of age;notwithſtanding the Statute it is meerly void. Note —_ 


4 
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Thatifa Feme who isan Infant under 14 years hath iſſue, it is a 

Baſtard (Y). = (y)Paſc. 2.] c. 
(21.) It is ſaid at the Common Law, that after Indxt:or, the C.B.rot.1320. 

Admiſſion and Inſtitution ought not to be drawn into queſtion in 374120 verl. 

- the Eccleſiaſtical Court (z) ; for they ſay, That after [nduttion the Mo Re 

Eccleſiaſtical Law may not.call intoqueſtion theghfiraiher That (5) Mich, 

by Inſtit12:0n the Church is full againit Common perſorts, but not Jac.B.be- ' 

againg the King, and that by Jn4uit;on the King may be put out tween Sir 

of polleſſion (4). Aud inthe Caſe between Rowrth and the Bi- 77 H«tor 

ſhop of Cheſter,it was Reſolved, That after an Induttion, an Inſti- = _——_ 

tution is not to beexamincd in the Eccleſiaſtical Court, but by a (a) Hill.15. 

Quare Impeait only : Bur yetthe Jultices, if they let cauſe, may 3 : 

write to the Biſhop to Certitie coaceruing the Inſtitution (6). Hitcham and 
22, TwoPatrons pretended Titleto Preſent ; the one Pre- rn —_ 

ſented,and rhe Bilbop refuſed his. Clerk, He ſued in the Audience (4) mg 

and had an lahibition tothe Bilhopyand after he there obtained In- Rep. 

ſtitution and InduCtion by the Archbiſhop: Afterwards the Inferi- 

or Biſhop laſtituted” and Indutted the Cletk of the other ; for 

which Proceſs iſſued out of the Audience againſt him;he upon that 

prayed a Prohibition,and a Prohibition was Awarded as to the In- 

cumbency, becauſe the Eccleſiaſtical Conrts have not to meddle 

with Inſtitution and Induttion, (as was there faid) for that wonld 

determine the Incumbency,which 1s triable at Common Law:(c). 7) 14d!iron 
(23.) Ina Prohibition prayed tothe Eccleſiaſtical Court, the and Lawee's 

Cale appeared to be this,viz.Holt was Preſented, Inſtituted and In- Cat 

ducted to the Pariſh-Church of Srorinton : afterwards Dr Wickham More's Rep. 

draws him into the Eccleſiaſtical Court , queltioning of him for 

ſome matters, as touching the validity of his Induction, and upon 

this a Prohibition was by him prayed:Williams Juſtice,a Prohibiti- .. . 

on here in this Caſe ought to be granted,this being diredtly within p.pn%; 126 

the Statute 45 Ed.3.cap.3.for here the very Title of the Patronage Caſe 2 

comes in queltion, with the determination of which they ought Eulſtr.par. 13, 

not to intermeddle ; alſo matter of 1nduttion, and the validity 

thereof is determinable at the Common Lawzand not in the Eccle- 

ſaſtical Court, and thereforea Prohibition ought to be granted, 

and the whole Conrt agreed with him herein,andrtherefore by the 

Ruleof the Court a Prohibition in this caſe was granted, 


CHAP. XXV. 


Df Avoidance and Next Awidance ; 
as alſo of Ceſſion, 


1. 1What Avoidance is, how Twofold. 

2. The difference 12 Law between Avoidance and next Avoid 
41ICe, 

2. How wates Avoidance happen , what Next Avoid- 
ance is : word Avoidance falls under a donble Acceptationin 
Law. 

4. The Next Avoidance may not be gramed by a Letter , it cannet 
be granted but by Deed. 

5. Grant of a Next Avoidance by the Son, Leaving the Father Te- 
nant in T ail, is void, 

6. How Avoidance may be according tothe Canon Law, which yet 
#5 otherwiſe by Statute Law. 

*. The Releaſe of the Next Avoidance , made after the Church be- 
comes void, 15 void, 

8. Awide difference between the Common Law and the Canon, inrt- 
ſpebt of Plenarty and Voidance. 

9. What Ceſſion is ,, and who ſball preſent in that caſe. 

10. A Parſon Beneficed accepting an Archdeaconry, falls not under 
this Ceſſion. 

11, Incaſe of the Ceſſion the Ordinary is to giveNotice to the Patron, 
otherwiſe the Lapſe doth not incurr againſt him. 

12, In what caſe the former Benefice is not void by Ceſſion , notwith- 
ſtanding the taking of another Incompatible, and without Diſper- 
ſation ,, And in what caſe a Church void is held void as to dll per- 
ſons, except an Vſurper. 

13. Incaſe of Three Gramees of the Next Avoidance , whether 
T wo of them may Preſent the Third, being a Clerk, 

i4. What difference between an' Avoidance by Parliament , and at 
Avoidance at the Eccleſiaſtical Lay. 

'5- In what caſe an Advowſen granted to a man , ſhall enure to 
bim only for his life, and not go to his Executors, 

16. A man having an Adwwſon in Fee of the Church, whereef 
himſelf is Incumbent , Deviſeth that his Executors ſhould 

next 
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| ext Preſent ;, Whether ſuch Device of the Next Avoidance be 
ood 


T, A grant of a Next Avoidance to one is not after grantable by 
the ſame Grantor to another. | 

13, Whether the Creating of an Incumbent a Biſhop inIreland be 
a ſufficient cauſe of Avoidance, | 

i9. Where a Next Avoidance is granted to Two,wbereof the one Re- 
leaſes to the other, that Other may after bring a Quare Impedit i 
his own Name, 

20, If one Grantee of the Next Avoidance Preſent the othey 
Grantee of the ſame Avoidance , whether ſuch Graut be vaid or 


not? 


is void of a lawful Incumbent : which generally may 


(1.) \ Voidance is,when aBenefice or otherEcclefiaſtical living 


be faid to be Twofold; either in Fatt and in deed, as 
when the Incumbent is dead, or actually deprived : or in Law, as 
when the ſame perſon or Parſon hath more Beneficesthan one In- 
compatible,having no'Diſpenfation,nor qualified for pturality (4); 
Oran Avoidance 1s either Temporal or Spzritual : (1) Temporal, 
as by death of the Incumbent. (2) Spiritual , as by Reſignation, 
Deprivation,Creation,Cefſion. The Temporal is an Avoidance de 
fafto;, the Spiritual is an Avoidance de jure. Of this latter or Spi- 
ritual Avoidance the Eccleſiaſtical Court takes cognrzance and de- 
termines, and therefore the Supream Head may fo diſpence there, 
that ſuchAvoidancein Law ſhall never come to be an Avoidance in 
Deed, and of this Avoidance in Lawno Title accrues to the Pa- 
tron, unleſs ſomething be thereupon done by the Eccleſiaſtical 
Court, as a Declaratory Sentence, or ſuch like. But apon Avoid- 
ancein Deed,Preſentment accrueth to the Patron preſently. An- 
ciently when a Biſhop was alſo the Parſon of anyBenefice,cither in 
right of his Biſhoprick, or that the Benefice was annexed to his 
See, for the Proviſion of his Table , or the better maintenance of 
Hoſpitality, the Fruits of ſuch Benefice or Parſonage,during every 
vacancy or Avoidance of ſuch Biſhoprick, where the Biſhop was 
both Lord of a Mannor, and Parſon of a parſonage thereto an- 
nexed , did not come to the King ( as they now do,whereby the 
Parſonage and Mannor are both conſolidated into one, being now 
both holden to be Temporalties, ) but the Parſonage came to the 
Archbiſhop of the Province, asa Spiritualty granted to his See by 
Priviledge, during the vacancy of the Sees of fuch Biſhops as were 
un his Province, as may appear by the Recordsof the Lord Arch- 
bildop of Canterbury, Ex Regiſtro Archiepiſe. Cant. & Ridl. View, 


cap.6.Set, 1, 
Bbb (2.) There 


(4) Bro.cir. 
Nuare Imp, 


nu$1. 


- Of Avoidance and" Next Avoidance, 


— 


_— —_ 


(2.) There is in operation of Law a wide difference between 
Aroidance and Next Avoidance \, the former is n eſſe , the others 
only in poſſe; the formeris the want of an Incumbent upon a Be. 
nefice : preſenti: the other 1s the grant of a ſupply of that want 
de future,. and is the grant of a Next Avoidance in a Parſonage 
or other Spiritual promotion,which is grantable whiles there is an 
Incurtbent actually in being , andis inthe nature of a thingin 
Action,and therefore will not paſs without Deed.But a preſent 4 
voidance, though it be not meerly a thing in Action, yet it is not 
Grantable in that kind as the other: T he preſent Avoidance is not 
valuable, and therefore ſhall.not be Aſſets; it may be otherwiſe 
with a Next Avordance inſome Caſes,for the Next Avoidanceis but 
a Chattel (b), the Grant whereof is not good without Deed(c). 
For an Advowſon or the Patrons Right of Preſentation to x 
Churchzisnot a Spiritual, but a Temporal Inheritance, grantable 
by Deed,and (if Appendant) as the Mannor it ſelf to whichit is 
Appendant, as an Acceflory to its principal. 

(3:) The cognizance of Yoidance of Benefices is Eccleſiaſtical 
by the Statote 25 Ed. 3.cap.8.it being the want of an Incumbenton 
a Benefice (asaforeſaid )and is oppoſed to Plenarty. This YVoidance 
may be either by Death,Deprivation, Law or Act of Parliameiit, 
Ceſlion or Plurality,Reſignation,Creation,Incapacity, Union, Nw 
payment of Tenths,&c.So that a Yoidance may happen to befvch 
either in Law, or in Deed ; virtually, or actually. Reſignation 
is Juris proprii ſpontanea Refutatio, or the voluntary yielding upof 
the Incumbent C into the hands of the Ordinary ) his intereſt and 
right,which he hath in his Benefice. Touching the Form of Reſy- 
mationzand Proteſtation,which muſt be when the party will-Relign 
vid. Regiſt fo.302. F.N.B.fo. 273. and this Reſignation, which's 
one of the cauſes of Avoidance., is to be made tv the Ordinary, 
foritisa Rule inthe Canon Law Apud exm debet fitri Renunciatio, 
apud quem pertinere dignoſcitur Confirmatio, The Next Avoidance 
is only a power legally granted to another by the Right Patronto 
preſent a Clerk tothe Church,when it ſhall next become void (4). 
Andduring ſuch Yoidance of a Parſonage,the Franktenement of the 
Glebe thereof is ſaid to be in no man;but-is ſaid to be-in Abeyance, 
that is,only in the remembrance,intendment, and conſideration of 
the Lawzthat though for the preſent, during the time of ſuch V#- 
cancyzit be not aCtually in any perſon,yet it is(by way of Abeyann) 
in hope and expettation belonging to ſuch one as ſhall next enjoy 
the ſame.The word Avoidance hath Two ſignifications in the 
-Eaw ; the one: (and that here intended) iswhena Benefice orany 
Eccleſiaſtical Living becomes Yoidof an Incumbent ; the otker 
way be that, which is underſtood by what we intend in-Plead- 
10gS 


nÞA. a 


as alſo of Ceſſion, 
ings in Chancery » when we ſay Confeſſed or Avoided, Traverſed or 
Denied;&c, which hath no relation to the matter in hand. Like- 
wiſe after thedeath of a Biſhop, or Parſon, the Freehold is ia A- 
ance of neceſſity (e) ; but the Law willnot admit the Framing 
of Abeyances needleſs and in vain,as in Vacations of Biſhops, Par- 
ſons, or the likezas in caſe of Single Corporations,Bilhops, Deans 
and Parſons, which muſt die , and leave a YVacuwn of the Free- (e)Colt and 
hold (f). And this Next Avoidance is a Chattel locally , where ; thwrdror 
the Advowſon is, not where the Deed is; for it was reſolved in the verf.Biſhop of 
Caſe of Holland verſ, Shelley , That the Advowſon had ſuch a Cov. & Litchf. 
Locality in the Rape,where the Church was;that it accrued to the Hob. Rep. | 
Plaintiff, whereſoever the Deed of Grant;or the Grantee himſelf (f213 Jac.in 


Scaccor.Rot. 
was(g). 96. Sheffeld 
verſ- Ratcliff. Hob, Rep. (£2 Mich. 17 Jac.C. B.Rot'2710. Holland vers. Shellty, Hob.Rep 


(4.) C. brought a Buare Impedit againſt the Archbiſhop of Can- 
terbury and others,and Declared upon a Grant of the Next Avoid- 
ance, and the Defendant demanded Oyer of the Deed ; and the 
Plaintiff ſnewed a Lerrer, which was written to his Father by the 
true Patron,by which he had Writ to his Father, that he had given 
tohis Son, that was the Plaintiff,the Next Avoidance ;, and upon 
this there was a Demurr: And the whole Court for the Demurr, 
For that ſuch Lerrer was a Mockery, for the Grant was not good 
without Deed: and Judgment was given accordingly (z). But (7) Mi 
Ay | ;) Vich.3 1.& 
by Deed it is Grantable,whereby Advowſons are alſo Grantable, 32 Eliz.C.B. 
as other Inherirances are, and thedelivery of the Deed of Grant Cripys verſ. 
of it ſhall be inſtead of Livery made of the Church it ſelf, ac- the Archb.of 
cording to Sir Edward Coke, in the firſt Part of his Inſt;- £2%*-and 0 
tutes(k). | = Re 
(5.) If a Tenant in tail and hisSon joyn in a Grant of the (b) — 9g 
Next Avoidance , it is void againſt the Son, and no Confirmation; Inllir.q6.8 
for in the caſe of a 2uare Impedit brought by Sir Marmaduke 335 . 
Wivel, the Point was this: Tenant in tail ofan Advowſon,and 
his Son and Heir joyned in a Grant of the Next Avoidance. The 
Tenant in tail died ; and it was Adjudged,that the Grant was ut- 
terly void againit the Son and heir that joynedin the Grant , be- 
rauſe he had nothing in the Advowſon , neither in poſſeſſion 
or right, nor in actual poſlibility at the time of the Grant F. + Sir Marmad. 
(6.) The Acceptance of an Archdeaconry by one wito hath a ##v#'s Cafe. 
Benefice with Cure of Souls, may work an Avoidance at the Canon Hob-Reps 
Law astoſuch Archdeaconry; yet an Archdeaconry , and the 
Promotion thereof, as being not any Cure of Souls, though an 
Eccleſiaſtical Preferment , ſeems not to be within the Statute 
of 21 H. $8, 13, And the Opinion of Wrey Chief Juſtice 
| Bbb2 mn 
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Leon. Rep. 


(Mm) Mich.30. 
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Caſe Broobrsby 
againſt 1 ich- 
han and the 


Biſhop of 
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'1) Hill.39 
Eliz.BR. . 
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in Vnderbills Cafe uponthat Statute was , that he-conceived the 
Law'there to be qualifed im that cafe,by reaſon of a Proviſo in the 
faid Statute,viz. Provided, that no Deanary, Archdeaconry,&c, 
be taken or comprehended under the name of a Benefice having 
Cure of Souls, in any Article above ſpecified (7). 

(7.) In a Quare Impedit the Caſe was, The Plaintiff counted, 
that R. B. was ſeized of an Advowſon, and granted the New 
Avoidance to the PlaintifFand H.8. andrhat afterwards the Church 
became void,and after during the Avoidance H, B, releaſed tothe 
Plaintiff, and ſothat it helongs to him to Preſent. Upon this 
Count the Defendant did demurr in Law ; for it appears upon 
the Plaintiffsown ſhewing, that #7. B. ought to have joyned with 
the Plaintiff in the Action , for the Releaſe being made after the 
Church became voidzis not of anyeffett, but utterly void. Sois 
the Grant of the Preſcntment to the Church where the Church is 
yoid,for it isa thing in Action.7d. the Lord Dyer, 28 H, 6. 26, 
3 M. Dyer 129. 11 Eliz. Dyer 283, And afterwards Judgment 
was given, that the Relcaſe was void (»). 

(8.)Touching Aveidances there is a wide difference between the 
Judgment of the CommonLaw, and that of the Canon: forifa 
meer Lay-man, not having holy Orders, be Prefented toa Bene- 
fice, the Church remains void according to the Canon Law, not- 
withſtanding ſuch Preſentation ; but at the Common Law albeit 
this be a meer nullity there alſo,and void, yet it doth Adjudge the 
Church to be Full according to the publick Admiſſion,Inſtitotion, 
and Induftion, and not —_— the capacity of the perſon, 
which is a thing ſecret , untilſuch anone be deprived for it by 
Sentence in the Spiritual Court;and ſo the Church in conſtruftion 
of Law (underſtand it of the. Common Law } is held void but 
from the time of Deprivation, of which notice ought to be given 
to the Patron (7). Sothat according to the Canon Law there 
cannot be a Plenarty by the Preſentation, Admiſſion, Inſtitution 
and Induttion, of a meer Lay-man toa Church; it is otherwiſe at 
the Common Law, which doth not ſo. much conſider the Cape 
city or incapacity. of the perſon. Inſtituted and Indi1ted, asthe 
Inſtitution and InduCtionat ſelf, until ſuch time as there is a Sen- 
tence of Deprivation in the Eccleſiaſtical Court. 

(9.) Ceſſion is when an Eccleſiaſtical perſon Beneficed is Created _ 
2 Biſhop : or when the Parſon of a Parſanage taketh another Be 
nefice without Difpenſation , not being otherwiſe qualified for 
Pluzality:In both which caſes their firſt Benefices. become void,and 
are ſaid to be ſo void by Ceſſion ;, inſomuch that the King ſhall Pre- 
ſent pro hac vice (whoever be a Patren )) to that Benefice,which he 
had who was Created. Biſhop z, and in the other Caſe the Patron 
13y 


64 af of Cefſion, 287 
may Preſent (9). So thatifa Parſon or Dean in England take and () Terms of 
accept of a Biſhoprick in Ireland, it will cauſe that the firſt Church £4» verb. 
ſhall become void by Ceſſion(p). Reſoived in Holland's Caſe, and Ceſſon. 

im Dighy's Caſe, 4. Rep. That the Patron may Preſent, asſoon as Rep.fo.23.4, 
the Incumbent is Inſtituted in a Second Living, without Depriva- 
£10N. 

(10.) By the Council of Lateran it was Ordained, That wh 
ever having a Benefice with Cure of Souls, ſhould accept of ano- 
ther cum Cura, ſhould zp/o jure be deprived of the Former , the 
Patron whereof might Preſent as to a Benefice void (q); and (4) Conc. Lat 
this without any Sentence Declaratory of the Firſt Church being _—_— "+ hg 
yoid, if there were no Licenſe or Diſpenſation to the contrary in Innoc.z;Pap. 
the caſe (7), to prevent a Ceſſion of the former Benefice. For it () 24 E-3-39. 
hath been Reſulved, Thatthe Acceptanceof a Second Bencfice = _ 66s 
voids the former by Ceſſion; without any Sentence Declaratory by N.B.3 al. 
the Statute of 21#. 3. 13. but if having a Benefice cam Cura he 
Accept of an Archdeaconry, the ſameis not ſuch a Benefice with 
Cure of Souls within the ſaid Statute, as to make the former void, 

25 was then alſo Reſolved (5). 

(11.) Incaſe of Cſſion in this kind, itis requiſite that Notice @ a 
thereof be given by the Ordinary to the Patron, otherwiſe the \ = 5p 
Lapſe will not incurr againſt himzin caſe he preſent not within the $Savaer's 
6 months(t). Nor do the Courts at Common Law take notice of Caſe. Leon. r. 
ſuch Ceſion,untill the ſame be certified uato them by the Ordinary. K<P:315- 
And wherever an Eccleſiaſtical Dignity and a Benefice with Cure C) 0 4h : 
are Incompatible , there the Acceptance of the one will be a {14's Cate. 
Ceſſiow of the other:For which reaſon, if the Incumbent of a Parſo= 
nage or Vicarage with Cure, be made Dean of a Cathedral,his par- 
ſonage or Vicarage becomes void by Ceſſiox ( #),.unleſs he be qua- /u) 5 Ed.3. 9% 
lited for Plurality. Or if a Dean be made a Biſhop, yeazthough a 24a.Imp.35.- 
Dean or Parſon in Englazd be made aBiſhopin Ireland ( as afore- 24 £3: 38+ 
faid his Benefice becomes void,as was Reſolved in Evans and Ak- mn Law, 
with's Caſe;for that the Conſtitution or Council, which makes it _ 
void,is general,and not hmited toany place: And ſoit was alſore- 
ſolved,3 E. 3. Fitz. Trial, andſo adjudged , 21 Jac. C. B.. inthe: 

Caſe between Woodly and: the Biſhogy of Exon and: Manwa- 
ring (x). (x) Tries 

(12.) The caſe may ſo happen, that albeit a man.having a Be- £4. Ba 
nefice with Cure of Souls accept another, and be Inſtituted and £v2ns an4 
InduCted into the ſame ; yet his firſt Beneficeſhalk not be yoid by &/{f vert. 
&ſſon;though the Benefices be incompatible, though there be no 4&#*- 
Diſpenſation in the caſe ,. andalthough himſeK be not otherwiſe ; 
qualified for Pluralities : For it hath been Reſolved, That ifa man 
having one Benefice,accept another,and be.laſtituted and Indutted: 

Int. 
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into the Second, and then'read not his Articles; That yet the Firf 
Benefice voids not by Ceſſion , becauſe the Second is not taken 
(y). Notwithſtanding, it cannot bedenied , but that where a 
man having a Benefice with Cure of Souls, above the value of 
Eight pounds per Arr. doth take another with Cure, andis there- 
to Admitted, Inſtituted, and InduCted, the Firſt Benefice (with- 
out Diſpenſation ) becomes void, as in the Caſe of the King + 
gainſt George Lord Archbiſhop of Canterbury : In which Caſe it 
was held , That the Church was abſolutely void in fatto & jure 
by taking of a Second Benefice, and that by the Expreſs words of 
the Statute of 21 H.8, So that by the Acceptance of a Second 
Benefice the Church is void fatto & jure , guoad the Patronand 
all others (z). Sed Q. whether void as to an Uſurper; forin 
ſome caſes a Benefice may be void as to ſome perſons, and not 
voidasto others : As in the Caſe of Simony, whereby as well as 
by Ceſſion a Church becomes void ; yet in that Caſe although it be 
void toall men quorum Intereſt , tothe King and his Incumbent, 
and all that claim under him, and to the Pariſhioners, to the Or- 
dinary, and tothe like, yet (according to Sir Hen, Hobart Chief 
Juſtice) itisnot void to an Uſurper ; for a man without Right 
cannot Preſent unto it as unto a Church void,nor the Ordinary ſo 
diſcharge himſelt , if he receive the Clerk of an Uſurper; for he 
is none of them quorum intereſt. Paſch, 14. Jac. Rot, 1026, Caſe 
of -1- "as againſt the Biſhop of Wincheſter and Rich, Pulleſton, 
Hob, Rep. 

(13.) Ifthe Next Avordance be granted to three perſons, and 
after the Church become void , and then Two of the Three Pre- 
ſentthe Third Grantee, being a Clerk; in this Caſe the Preſen- 
tation is good , and the Biſhop may not refuſe him, inaſmuch as 
all Three were Joynt-tenants thereof by the Grant,and only Two 
of them joyn in the Preſentment, for that the Third perſon cannot 
Preſent himſelf; but if only one of theſe Three Grantees Pre- 
ſent the Third,the Biſhcp hath power to refuſe him (4). And if 
an Incumbent having the Advowſon, do Deviſe the Next Avoid- 
ancezit ſeems itis good. Trin, 13 74c,B, R, Harris verſ. Auſten, 
Rol. Rep. | 

(14.) In Hellands Caſe it was Reſolved , That before the Stz 
tute of 21 H.8.c.13. if he which had a Benefice with Cure. 2 
cept anotherwith Cure, the Firſt was void ; but this was no 4 
vordnnce by the Common Law, but by Conſtitution of the Pope, 
of which the Patron might take Notice if he would, and Preſent, 
witF out Deprivation : But becauſe the Avoidance accrued by the 
Eccleſiaſtical Law. no Lapſe incurrd without Notice, as upols 
Deprivation or Reſignation ; ſothat the Church was void = 
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the benefit of the Patron, not for his diſadvantage : But-now if 

the Firſt Benefice be of the value of Eight pounds per annwn , the 

Patron at his pcril ought to Preſent , fortoan Avoidance by Par- 

liament every one is party ;- but if not of Eight pounds, 1t 1s 

void by the Eccleſiaſtical Law, of which he needs not take No- 

tice (b). ” - (b) Cog til» 
(15.) Ina Qrare Jmpedit The defendant faid 4A. was ſeized lands C-le. 

of the Advowſon of the Churchof D. and by Deed 19 Fac. 3? Eli, 

granted to F. S. the Next Avoidance,and that 7.5. died,and made 

his Executor , who Preſented the Plaintiff to the Church being 

void, Upon Non conceſſit it was found , That A. granted to F,S. 

«durante vita ipſins J. S. primam & proximam Advocationem, and that 

he died before the Church became void. Whether.this was an ab- 

ſolute Grant of the Nexr Avoidance as is pretended, was the Que- 

ſtion. And Reſolved, it was not; but it is limited ro him to Pre- 

ſent to the Advowlon ifit becomes void during his life , and not 

that otherwiſe it ſhould goto his Executors ; and therefore it was 

Adjudged againſt the Defendant (c). (c) Trin. 14s 
(16.) The Incumbent of a Church purchaſed the Adrowſon Car.B.R. 

thereof in Fee, and deviſed that his Executorſhould Preſent after Mann and 

his deceaſe, and deviſed the Inheritance to another in Fee. It was ** —_ a 

ſaid, the deviſe of the Vext Avoidance was void, becauſe when his nan Tor" 

Will ſhould take.cffect , the Church was inſtantly void.. But the Cro.par.3s, 

Court held the deviſe was good , for the Law is ſo, and it ſhall 

be good, according to the intent of the party expreſled-in his : 

will (4). The Grant of the Next Avoidance during the Avoid- (4) Pynchin 

ance, is void in Law. Stephens and Clark's © Cale. AMore's 3nd Dre Hare 

Reports. T3S. 
(17.) In a Quare Impedit the Caſe was 5. The Corporation of PB. 

being ſeived of an Advowſon, grantcd the Next Avoidance to F.S: 

. andafterwards granted primam &- proximam Advocationem to the 

Farl of B. who granted it to the Plaintiff : The Church became 

void, 7.5S, Preſented his Clerk, who was Inducted, and then the 

Church became void again. It was Reſolved,that the Second grant 

was void, fo as the Plaintiff had no Title,for when he had granted - 

primam & proximam Advocationem to one, he had not Authority to 

grantif aſter to another but it the Firlt Grant had been loſt ſo as - 

It could not have been pleaded , there perhaps the Second Grant 

hed been good (e). (e) Williams 
(18.) In.a Quare Impedit the Caſe was, H. being Incumbent of ;n4 the B. of : 

a Church, was Created a Biſhop in /reland,and theQueen Preſented Linto!ns Caſe... 

the Defendant. It was the Opinion of the Juſtices, Thatthis Cre- Cro-par-t- 

ating of the Incumbent a Biſhopin Jreland wasa good cauſe of A- 

vIdance,and that the Queen ſhould have it by herPrerogative:But: 


Cro-par.2.. 
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quyyp——— 


(f) Mich. 42. 
'k 43 Eliz.B. 
R. Sir R. Boſ- 
ſet and Gee's 
Caſe, 


Cro.par.r. 

2) Benit and 
rhe Biſhop of 
Woywich's 
Caſe. 
Cro.par.1. 
(») Lewis and 
Benet's Caſe. 
More's Rep. 


(i) Sir Godfr. 
Foliamb's 
Caſe, 

Hore's Rep. 


if the Queen doth not take the benefit of the Firſt Avoidance, but 
ſuffers a Stranger to Preſent, and the Preſentee dies, ſhe may not 
have Preragative to Preſent to the Second Avoidance (F). 

(19.) e Next Avoidance of a Church was granted to A. and 
B. A. releaſes to B. and after the Chorch became void : it was 
Adjudged in this Caſe,that B. may Preſent,and upon Diſturbance 
have a Quare Impedit in hisown Name (g). Or thus: The Next 
Avoidance was granted to Two, the one Releaſed to the other, 
who brought a Bare Impeait in his own Name; and it was ad- 
judged maintainable , becauſe it was before the Church was 
void(h). 

(20.) A. ſeized of the Mannor of D. to which an Advowſon 
was Appendant,granted the Nexr Avoidance to B and D. G& corn 
cuilibet conjunttim & diviſim Hered, Executor. & Aſſugnatis ſuis, 
The Church vyoid,B.Preſents D.to the Church : Adjudged, that 
the Preſentment of him was good , though he were one of the 
Grantees (*). 


CHAP, XXVI. 


Of Pluralities. 


1. Pluralities condemned by the Council of Lateran ; yet difpenc*d 
with by Kings and Popes. 

2, What inthis matter the Pope enciently exerciſed by way of Uſ; 
tion, the King may now do de jure; The difference berween them 
in the manner how. 

3. What perſons are qualified for granting or receiving Plurali- 
tics. 

4. Several Laws relating to Pluralities, Diſpenſations, and Bgali- 

ations, 

— the 81, annual value of 4 Benefice ſhall be underſtood , 
wherher as in the Kings Books, or according to the true value of 
the Benefice. 

6. The Lord Hobart's Opinion touching the Statute of 21H, 8. re- 
lating to Pluralities. 

7. What the Pope's Power in England was before the making of the 
ſaid Statute, And whether the taking of a Biſhoprick, in Ire- 
land by 4 Dean in England, makes the Deanary void by 
Ceſſion ? 

8, ys Chaplains of Perſons of Honour , having divers Benefices, 
ſoall retain them for their Lives , though they be diſcharged of 
their Service. 

9. Whether the Eccleſiaſtical Court may take cognizance of Ple- 
narty or Voidance , after Induttion ,, and whether the cogni- 
zAnce of Ceſſion or no Ceſſion, belongs to the Temporal or Spiritual 
Court, 

10, Difference between Voidance by Aft of Parliament and Voidance 
by the Eccleſiaſtical Law. | 

11, A Prohibition granted upon Sequeſtration of a Benefice by the 
Biſhop, 

12, Fo Fifth Paragraph aforeſaid Adjudged and determined, 

13. How the Voidance incaſe of Three Beneſices in one perſon. 

14. oa” 6 not void, if the King Licenſe the Incumbent to be an 
Incumbent and a Biſhop. 

I5, — the taking of a Second Benefice is a Woidance of the 
Firſt, 

16, Whether ſo, in Caſcof a Chaplain of the King. 

Ccc 17. Whether 
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a) A1215. 


Later, To 4. 
221.CaP.29. 
24 E:3.33- 
29 E-3-44- 


F.N.E.34.L. 
Co.4-par.7 5. 


17, Whether ſo,in caſe of a $i modo or Modo fit, by way of a L; 
mitation in the Diſpenſation. 

18, Whether the word Diſpenſamus be necefary in the Letters of 
Diſpenſation for 4 Plurality ? 

i9. The King Retainer of a Chaplaiu by Word only qua 
lifes him for a Plurality within \the Statute of 21H, 
8 


20. Whether a Third Chaplain retained by a Counteſs Wi 
dow, is qualified to purchaſe a Diſpenſation for Plurali- 
ry. | 

OY In reference to Plurality , whether reoard 5s to be had tothe 
value mentioned in the Statute of 25. H."8. or to the true valu 
of the Benefice, 

22.” Whether Adnuſſion and Inſtitution makes the Firſt Benefice void 
without Induttion. 

23, Whether before the Statute of 25 H.S. the Pope might here grant 
Diſpenſation for Pluralities. . 

24, Whether the Retainer of a Chaplain may be good and ſufficient 
without a Patent. 

25. In what caſe a Diſpenſation for Plurality ay come to late, 
Though before Induttion. 

26. Three Reſolutions of Law toreference.in Avoidance by reaſon 
of Plurality. 


word, is where one and the ſame perſon is polleſſed of 

Two or more Eccleſiaſtical Benehces with the Cureof 
Souls, ſimul & ſemel. It was long ſince condemned by the general 
Council of Lateran (4),whereby it was Ordained, That whatever 
Eccleſiaſtical perſon, having one Benefice with Cure of Souls, doth 
take another ſuch,ſhall zpſo je be deprived of the former;and if he 
conteſt for the retaining thereof,ſhall loſe both(b). Notwithſtand- 
ing which Canon,it was heretofore uſual with the Pope to uſurpa 
power of Diſpenſationin this matter, the which ae jure was an- 
ciently practiced by Kings, as Suprcam, and as the Original Do- 
nors of Beneficcs and Eccleſiaſtical Digvities;witneſs Edmond that 
Monk of Bury, who by virtue of ſuch Diſpenſations held ſeveral 
Eccleſiaſtical Benefices at one and the fame time. The ſaid Canon 
( asto the ſubſtance thereof, relating to Pluralities ) is now Coll- 
firmed by the the Statute of 21 H. 3, 13.which limits the former 
Bencfice with Cure of Souls to the yearly value of Eight pounds 
or upwards, and the time of Avoidance thereof to be 1mmediate- 
ly aſtcr poliellion, by Induction into the other with Cure of oy 
wit 


(1, Poo according to the Common acceptation ofthe 


of — 


0f Pluralities. . 
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with power of Preſentation de novo granted to the Patron of the 
former Benefice, and all benefit of the ſame to the Preſentee, as 
if the Incumbent had died or reſigned. Q. whether the ſaid 
yearly value of Eight pounds or above, ought to be computed ac- 
cording to the valuation in the Kings Books,as returned into the 
Exchequer,and now uſed in the Firſt-Fruits Office , ' or according 
to the juſt and true value of the Benefice (c). Q. likewiſe, Whe- 


(Cc) Dyer 232. 


ther a Parſon ofa ChurchImpropriate, witha Vicar perpetually p-29-_ 
eaxdowed, accepting ofa Preſentation unto the Vicarage without C19-Elz-353- 


Diſpenſation; be a Plaralsſt within the Canon and Statute aforeſaid? 
The Negative is ſuppoſed to give the beſt Solution to the Queſti- 
on (4), 

A ) The ſame powerof granting Faculties, Pluralities, Com- 
mendams, &c. which anciently the Pope exerciſed in this Realm 
by Uſurpation, is by the Statute of 21 .8. cap. 13, and 1 Eliz, 
transferr*d unto and veſted in the Crown de jure; alſo from and 


(4d) Vid.Payſ. 
Law Cap.21. 


under the- King, inthe Archbiſhop of Camrerbury and his Com- 


miſfaries by Authority derived from the Crown: The Pope an- 
ciently granted taBiſhops after Conſecration, Diſpenſations Rect- 
pere + obtinere Beneficium cum cura animarum, to hold the ſame 
in Commendam, the which he did in this Realm by Uſurpation. 
and which the Crown may now do 4e jure, for the ſame power 
(as aforeſaid)which the Pope had, is by the Acts of Parliament in 
25H. 8. 1Eliz. in the King de jure, But there is a very mate- 
rial difference between the Diſpenfarions anciently here granted 
by the Popes,and thoſe at this day by the King and Archbiſhop, 
Confirmed by the Kings Letters Patents, which are not good 0- 
therwiſe than to ſuch as are Compleat Incumbents at the time of 
granting thereof , whereas It was ſometimes otherwiſe with the 
other z whence it is obſervable, that in Dzgbte's. Caſe the+-Diſpen- 


Ibid. 


ſation came too late : A.is Inſtituted and Indutted ihto a Benefice 


with Cure, value Eight pounds per ann. Afterwards the King 
preſenting him to arother with Cure, he is Admitted and Inſti- 
tuted: Afterwards the Archbiſhop of Canterbury grants him Letters 
of Diſpenſation to hold Two Benefices ; the King Confirmsthe 
lame: Afterwards he is InduCted into the Second Benefice.- In 
this caſe the Diſpenſation comes too late,becauſe by the Inſtitution 
into 7 Second Benehice the Firſt Benefice was void by the Stat. of 
21 H.S.(e). 

(3.) The Acceptance of a Second Benefice , with a Diſpenſati- 
on, comes not under the notion of prohibited Plralities, in caſe 
theFirſt were under the annual value of Eight pounds, or ſine 
cura, And what perſons are qualified either for the granting or 
receiving Pluralities, appears by the Stat. of 21 #. 8.c.13.1n which 

GCe'CS there 


(c)Co 4-2ar. 
19» 
Digbit's Caſe, 
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;« Not any limitation of Number of Chaplains to be retained 
CN: King Qrorn, and Prince, and other the King's Children; 
for which reaſon they may retainas many Chaplains as they pleaſe, 
and each of them qualificable by a Diſpenſation for Pluraliry: But 
if either of the King's Chaplains be Swarn of his Majeſties moſt 
Honourable Privy Council , ſuch may purchaſea Diſpenſation to 


hold Three Benefices with Cure of Souls. "The Perſons ſpecially 
qualified by Diſpenſation for Plwraliries, are either (1 ) Such a 
are retained as Chaplains to Perſons of Honour ; Or (2) Such 
are qualified thereto in reſpect of their Birth: Or (3) Suchas ue 
dignified with ſome certain Degrees 1n either of the Univerſities of 


In the Parſons Counſellor, par. 1. chap.4. 
Chaplains. 
8 


Archbiſhop: — 
Duke OS ARGS oO —_ 


Marqueſs PE ee eee en) 


Earl 


— _ - 


— 


this Kingdom. In reference to the firſt 
of theſe ,. every Archbiſhop and Dide 
may have Six Chaplains; Mfmrqueſs and 
Earl, Five; every Viſcount and other 
Bifhop, Four ; Lord Chancellor, Three; 
Knight of the Garter, Three , Baron, 
Three; Dutcheſs, archioneſs,Counreſs, 


Biſhop ——= -— —— —— and Baroneſs (being Widoews,) Two; 
Viſcount — —_—  _— 4 NT and: Croll. of the Kmygs 
Leys Chanerfier = pA - Houſe, Two; the Kings Secreraryand 
——_— | GAAE 3 Dean of his Chappel, the Kings Aln- 
Dutcheſs, er and Maſter of the Rolls,Two; the 
—— witous $96 _ oo of the Kings och, 9 
untels, om Wargen of the. Cinque Ports, One, 
Baroneſs Yr 
> : In reference to theSecondqualification, 
+ wor _ _ —_ - —2 vi. By Birth, the Brothers and Sons of 
Kings Secretary -- ——— = 2 all Temporal Lords, andof Knights, 
Stat. 21, H8. cap. 13. born in Wedlock, may purchaſe Diſ- 
_ — oe $ SE tf > Penfationsto hold twoParſonages,&c. 
Maſter of the Rolls, with Cure of Souls. In reference to 
Chief Juſtice B.R. - =—-——— x the Third;all Dottors and Barchellers of 
Warden of the Cinque Ports -—l Divinity, Defors and Barchellor: of 


Far. r.chap. 4 
Co 4. 79. b. 
Hub. 166, 


Law, Preſented to any of theſe De- 
grees, not by Grace only, but by any of the Univerſities of this 
Realm, may purchaſe and holdas aforeſaid. Yd, Statute 21 H8, 
cap. 13. 

p 4.) Although by the Letter of which AC the Firſt Living is 
not void until Induttion into the Second, the words being [f the 
party be inſtituted and Indutted in poſſeſſion of the Second Living , 
that then the firſt ſhall be void:] yet toavoid the great inconveniency 
(as Sir Simon Degge obſerves in his Parſons Com:celer ) that other- 
wiſe would enſue,it has been held, That the Firſt Living is void 
vpon the bare Inſtitution into the Second;and ſoit ſhould Wy 

W 


FR Ofc Plaralitits, 29 5 - 


Law was before the making of this At , where the party had no 

Diſpenſation. The ſufficiency of qualification for Plurality relates 

as well tothe Diſpenſarion as to the Parſon;for if the D'ſpenſation 

aſterits being had from the Maſter of the Faculties, be notcon- 

firmed'under the Great Scal of England , other qualifications will 

not ſuffice.Nor are the ſupernumerary Chaplains of any perſon of 

Honour,retained by him above the Number allowed by the Sta- 

cutezqualified for Plurality. Co. 4. 90. B. verſus the Biſhop of Glow 

ceſter, and Saveacre. Andrewſ. More, 561. The deathzattainder, 

degradation or diſplacing of a Chaplains Lord, or his diſcharging 

his Chaplain, unqualifies him for a Pluraliry of incompatible Li- 

vings (s) z otherwiſe of the Chaplain ofa Dutcheſs, Marchionels, (7) Co. 4-17-b, 

Counteſs, or Baroneſs incaſe of After-mariage (k,). A double (4) 14-4 118- 

Capacity in one and the ſame perfon of Honour to qualifie his 

Chaplains,doth but capacitate him to qualife his number of Chap- 

lains only according to his beſt qualification (7). A-Parſonof Ho- (1) Ibid. 

nour having retained his full Number of Chaplains, and diſcharg- 

ing them after their. preferment,may not during their Lives anille 

others (»). (m) Co. 4-50-44 
(5.) The Queſtion was formerly put, Whether the 8 /. yearly | 

value,mentioned in the Statute of 21 #.3.c.13.ſhall be underſtood 

according to the taxed valuein the Kings Books, or according to 

the very true value of the Benefice? Mr, Hughes in his Parſon; Low. 

reports a Caſe in King James's time,wherein thisqueſtion was de- 

bated pro & con;the Judges equally divided,the Caſe for. difficulty 

andyariance of Opinion adjourned,. and afterwards (as he there 

ſpeaks 4e-audita) by order of the King compounded (z). In that 

Caſe Two Preſidents it ſeems were ſhewed in proof of that Opini- = bb 

on, which inclined to have.ittaken according to the very value of and the biſkes 

the Benefice (0); notwithſtandingwhen the ſame point came again, of 3riio!- and 

ſeveral yearsafter into queſtion, the Court then {cemed to incline. 72/2125 Cale, 

apainft the Opinion,which was for the very value of the Benefice: ENS wy 

But(ſays he; the. Caſe was not then reſolved or adjudged , but re- =” Tg 

mainetha Queſtion .undetermined (p). Quere-the Law. Foſter (0) 40H. C.B. 

and Walmſly Juſtices held the value ſhould be taken according to. Byb & Smith's 

the Taxcd value;as in the Book of Firſt-Fruits : - but Warburton and ©, & Trin. 

Coke Chief Juſtice, Contra.It hath been reſolvedin Holland's Caſe, $3,515 5.4 

and likewiſe in Dighby's Caſe ,. Rep. 4. and often before ſince the and Bbit's 

Council of Lateran, Arn.Do. 1215. That if a man have a Benefice Caſe. Cro-par. 

with Cure,whatever the value be, and is Admitted and luſtituted 3-P-859- 

ntoanother Benefice with Cure, of what yalue ſocyer, having no-L _ 4 _ 6 

Qualification or Diſpenſation, the Firſt Benefice is ipſo fatto ſo void, under Pope In- 

that the Patron may preſent anotherto it, if he will. But if the nocent.'3. 

Patron will not Preſent;then if under the value , no Lapſe ſhall 
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incurr until Depr:vation of the firſt Benefice ,, and Notice. But if 
of the value of e:ghr pounds, or above, the Patron at his Peril muſt 
Preſent within Six months by the Statute of 21 H.8. (q). And 
in that Caſe of Digby it was adjudged. That when a man hatha 
Benefice with Cure above Eight pounds, and afterwards taketh ano- 
ther with Cure, and is Preſented and Inſtituted, and before ln- 
duction procures the Letters of Diſpenſation,that this Diſpenſati- 
on comes too late:For by the Inſtitution Eccleſia plena & conſults ex- 
;/tit againſt all perſons except the King; for every ReCtory conliſt- 
eth upon Spiritualty and T emporalty. Andas tothe Spiritualty 
viz.Cura animarumy he is compleat Parſon by the Inſtitution ; for 
when the Biſhop upon Examination had, admitteth him able, then 
he doth Inſtitute him, and ſaith, Inftiruo te ad tale Beneticium, & ' 
habere curam animarwn of ſuch a Pariſh, & accipe curam tyam, 
cxc. Vide33 H.6,13. But touching the Temporalties, as the 
Glebe-Lands,&c. he hath no Freehold in them untill Induction:for 
by the General Council of Lateran, Anno Dom. 1215. it appeat- 
eth, That by the acceptance of two Benefices the firſt is void,, 
Aperto jure; for upon this Council are the Books of the Common 
Law in this Caſe founded. . And it was in this Caſe reſolved, That 
this was an Acceptance of a Benefice cam Cura within the Statute 
of 21 H.8. Inſtitution is -an Acceptance by the Common 
Law(s). | 

A man was Preſented to a Church with a Vicarage endowed-3 
the Parſon acceptcd ofa Preſentation to the Vicarage without.di 
penſation: Whether this were a Plurality by the Canon Law, and 
by the Statute of 21H.S. wasthe Queſtion. Fobart Chief Ju- 
ſtice was of Opinion, That notwithitanding they were ſeveral Ad- 
vowſons, and ſeveral Quare Impedits might be [brought of them; 
and ſeveral Actions maintain'd for their ſeveral Poſleſſions, yet: 
the Preſentment of one man to the Parionage and Vicarage was 
no Plurality, becauſe the Parſonage and Vicararze are but one 
Cure: And there is a Proviſo in the Statute, That no Parſons 
age that hath a Vicar endowed , ſhall be taken by the Name 
of a Benefice with Cure within the Statute, as to make it a Flv 
rality (5). 

(6.) The Lord Hobart in Colt and Glover*s Caſe againſt the Br 
ſrop of Criezrry and Lichfield is clear of Opinion 5 That Biſhop- 
ricks are not within the Law under the word | Berefices ] in the Sta- 
tute of 21 4.8, cap. 13, Sothatifa Parſontake a Biſhoprickilt 
avoids not the Benefice by force of this Law, but by the ancient 
Common Law.as it is holden 11 H.4. 60. But withal he holdsit 
as-clear, That if a Biſhop have or take two Benefices, Parſonagey 
or Vicarages, with Cure, cither By retainer, or otherwiſe de novo, 


? he 


Of Pluralitiss. 
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he is directly as to thoſe Behefices within the Law ; fot heis to all 
purpoſes for thoſe not a Biſhop ( whether it be in his own Dioceſs 
ornot)but a Parſon or Vicar ; and by that Name mult ſue and be 
ſued, and Preſcribe and Claim. For if any perſon, having one 
Benefice with Cure, &c. take another,&c, whoſoever wilt hold 
two Benefices,muſt have ſuch a Qualification, and fuch a Diſpen- 
fation, asthe Law 21H. 8, requires : Whereupon the Lord H-- 
bart in the foreſaid Caſe is clear of Opinion, That if a man be qua- 
lied Chaplain to any Subject, and then be made a Biſhop, his 
Qualification is void,ſo as he cannot takeT wo Benefices de »ovo al- 
ter by force of that Qualification: But if he had lawfully two Be- 
nefices before his Biſhoprick, he may by diſpenſation of Retainer 
( beſides his former diſpenjation , to take two Benefices |) hold 
them with his Biſhoprick. Andifa man, being the Kings  Chap- 
lain, takea Biſhoprick, he holds thathe ceaſeth to be the Kings 

Chaplain ; and Bithops are not in that reſpect Chaplains tothe 
King, within the meaning of the Statute : So that the Clauſe of 
the Statute that gives the King power to giveas many Beneſices as 

he will of his own gift to his Chaplain, will not {erve them C q ). 

Inthis Caſe of CGilr,%&c. 'againſt the Biſhop of &c. he is of Opi- 


Jac.Ror.25 42, 


nion, That if a man have a Benefice with Cure worth -above 81, 7414 and G1: 
he cannot without Qualification and Ditpenſation procureanother ver verſ. Bi- 
with Cure, to be united to it after,though they make but one Be- ſhop of co- 


nefice ; for this Cautel.of Union is provided for by Name : But of 
Unions before , he 1s- of another. Opinion ; Caſe Colt , Hob, 
Rep. 

(7.) Inancicnt times the Pope uſd to grant Diſpenſations of 
the Canons 1n this Realm,andl ſo might the King have done. The 
tirlt Statute that reſtrain'd the power of the Pope, was that of 2 x 
HS. of Pluralities: That the Church ſhall be void notwithſtand- 
1nzany Grant of the Pope : Alſo the power of the Pope was taken 
away by the Statute of 25 H.5. Before that of the 21 H. 8. the 
Pope might have diſpenſed witha man to have 20 Benetices; and 
{0 might the King. The21 H.8. was the firſt Statute, -or Law, . 
which gave allowance for Plwaliries;, afterwards by the 28 H.8. 
the power of the Pope was given tothe King :: Bur as- it was ſaid: 
and agreed in the Caſe of Evans.and Aſcongh, that was not by way. 
ot Introduttion, but Cumulativeand by way of Expoſition. And 
by that Statute the Archbiſhop of Cavrerbiry had in this matter a 
concurrent power with the King, and Diſpenſation granted by the 


wventry and 
Li:hbfreld 
Hod.Rcp. 


(1) Hill. 22; 


King, or by the Archbiſhop, -is good (r). Alfointhe ſaid Caſe Jaz. B.R.ror. 
it wa$ agreed by all the Juſtices, That ita Parſon or Dean in Erg- 1164. Evans 
land doth take a Biſhoprick in Ireland, -it makes the firſt Church verſ Aſcough. 
void by Ceſlion; becauſe Ireland is a. Subordinate Realm to Eng- Latch.Rep. 


lan 
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(t) Szvarre's 
Caſe. Owen's 
Rep. 


land, and governed by the ſame Law : Forit was there agreedhy 
all as well by the Juſtices as thoſe of the Barr, That if a Perſon gr 
Dean in England take a Biſhoprick in Ireland, the firſt Church; 
void by Cellion, Juſtice Whztleck gave this reaſon for it, Becauſe 
there.1s but-one Canon Law per toram Ecclefiam ;, and therefore 
wherever the Authority of the Pope extended it ſelf,be it in oneor 
divers Realms;the taking of a Brſhoprick made the Deazary or Pa 
ſonage void. Nemo poteſt habere duas //ilitias, nec duas Dignitares, 
C+ eſt impoſſibile quod unns homo poreſt eſſe in duobus locis uno tempore, 
And 5R. 2, F, Tryal 54. the whole Spiritual Court 1s but -one 
Court ; which Book is very remarkable to that purpoſe. That the 
Canon Law 1s but'one Law : Which reaſon was alfo given by Ju- 
ſtice Doaeyzage in the ſame Caſe, and upon the ſame point , who 
ſaid, That the Law of the Church of England is not the Pope's 
Law, but that all of it is extracted out of Ancient Canour, aswell 
General as National. Another Reaſon which he then gave was,Be- 
cauſe Ireland is a ſubordinate Realm, and governed by the-ſame 
Law : Becauſe although before the time of #.2. they were ſeveral 
Kingdoms or Realms,yet the Laws of England were there Pro- 
claimed by King Joh», and is ſubject to the Laws of England, And 
if the King, having a Title to Preſent to a Church in 1eland, con- 
firmit to the Incumbent under the Great Seal of England , itis 
good. 45 Ed. 3. 70. (e). 

(8.) In Savacre's Caſe it was adjudged in the Common Pleas, 
That if a Baron, or others mentioned in the Statute of 21H. 8, 
take divers Chaplains which have many Benefices, and after they 
diſcharge their Chaplains from their Service,they ſhall retaintheir 
Benefices during their Lives, and if the Baron takes otherstobe 
his Chaplains, they cannot take many Benefices during the Lives 
of the others, which are Beneficed and diſcharged of their Servi- 
ces; forif the Law were otherwiſe, the Lords might makeany 
capable of holding Benefices by admitting them to be their Chap 
lains (t ). | 

(9.) T. prayed a Prohibition to the Arches; the Caſe wasthis 
One had a Recovery in a Quare Impedit, and he had a Writ to the 
Biſhop againſt T. upon which A.his Clerk was admitted,&c. and 
after the Recovery died, and T. ſuppoſing his heir to be in the 
Ward of the King , and that the ſaid A. took another-Benehce 
without ſuſſictent Qualification,by which the Church was void by 
Cellivn, and he attained a Preſcatation of the King, and he ws 
Admirted, &c. by the Lord Keeper , teing within the Dioceſsof 
Lincoln,ang A.fued him in the Eccleſiaſtical Court, and T. pray 
ed a Prohibition, and it was granted per roram Curiam; for W 

out queſtion there ought nothing to bequeſtioned in the L_ 
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cal Court after the Induftion 'of the party :- And whether it is a+ - 
Ceſſion or not, doth co Wrap, to the Common Law : And 
FonesCited a Judgment in Wilkiam's Caſe according. Note, that by 
the Conſtitution of Otho and Othobon, That Inſtitution and InduCti- 
on is voidable in the Eccleſiaſtical Court, if no Prohibition be 
ed (#). 1000 | RG OR 
Flo.) lathe Caſcof the King againſt the ArchbiſhopofCane hn 
bayy and Thomas Pruſt Clerk in a Quare Impedit, was vouched Hol- #binch. Rep. 
{and's Caſe in'Cok. 41, 51. to ſhew that there is a difference be- 
tween voidance by Act of Parliament ,and Voidance by the Eccle- 
ſaſtical Law : For before the Statute by the taking of the ſecond 
Benefice, the firſt Church was void ; but not fo that the Lapſe in- 
curred pon it. And as for Pluralities, the words of the Statute 
are, That it ſhall be void, as if he were naturally dead ; and there- 
fore if a man takes a ſecond Benefice and dies, Hue ovght to be 
taken , whether the firſt vacavit per mortem; And it is found, 
That Not: For it was void before the death of the Incum- 
bent (w).- i: - | | (w,) The King 
(11.)-?, was Collated, Inſtituted, and InduCted by the Biſhop againſt che 
of Exeter, Patron Dr. Hall; the Biſhop Collates another, memarr: Ar _— 
ing that the firſt Incumbent had taken a ſecond Benefice,whereup- +" Ya 
on the firſt was void ; and reverathe firſt Incumbent had a Diſpen+ z4,c14y, Rep. 
fation : And notwithſtanding that, the Biſhop Sequeſters the Be- 
nefice z and upon diſcovery thereof to the Court, a Prohibition 
was granted (x). | (#) Pinſor's | 
(13.,) In Bene's Caſe againſt Tricker, the point was, Whether Calc In Hee- 
the value of the Church for Plurality by 21 #.8.ſhall be eighr pounds © + 
according to the book of Rates and Valuation in the Firſt-fruits 
Office, or according to the very value of the Church per Annu. 
Atkinſon, That according tothe value of the King's Books: For 
the Parliament never-thought- that any man could five upon. ſo 
little as ezghr pounds per Annwmn, which is not{ix pencea day. Note, 
38 E.3,4, and Dyer 237. but by the Court, That it ſhall be ac- 
cording to the very value of the Church in yearly value in the 
Statute of 21 H.8. And by Gawdy and Fenner, to whom agreed 
Yelverton, That the eight pound ſhall-be accounted according t© +: «© C67 
the very value of the Church per Annuwn (y), Eel ' * * (3) Trin.gh dt 
(13.) In a Quare Impedit it was doubted;If A. having two Bee Elizz Bi Rite 
nefices with the Cure by Diſpenſation, and then take a third Be- _ verſe 4 » 
nefice with Cure, If now-both the firſt Benefices, 'or the firſt of ri | 
them only be-yoid. Hieron ſaid, That it was adjudged that both (x The King - 
of them ſhould be void'(z). 0! © againſt the > 
4-(14.3 If the King grant'a Licence to an Incumbent tg be ai In- iſhop.of Chi--- 
cumbent'and a Biſhop, and he afterwards be made a Biſhop,” the 515% Hep. 
Ddd Benefice | 


9, 


mh. 
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(4) 11 H.4.60« nefice is not void (4).. Henry de. Blois, Brother to King Stepbin, 
39. El. B. R. was Biſhop of Wixcheſter, and Abbot of Glafſenbury (b). | 
inter Armiger (15) It ſeems that at the Cammon Law, if an Incumbent had 
qt 71 taken a ſecond Benefice with Cure, neither the firſt nor the ſecond 
(b) Liver.Suc- had been void (c). But by the General Council of Lateran , held 
cefſionis 19. in the year 1215. it was ordained, That if a man tookdiversBe- 
(c)Co.4. lol nefices with Cure of Souls, the firlt ſhould be void, unleſs he had 
and. 750. js. a Diſpenſation from the Pope (4). This Conſtitution af the ſaid 
=_ +3" General Council is ratified and confirmedin Pechay's Conſtituti 
(7) Lindw. onsat a Provincial Synod held in this Realm (e). Alſo if anincume 
10, 81, bent take a Second Benefice with Cure, whereby the firſt js void 
by the Canon as to the Patron , ſo as he may Preſent before agy 
Deprivation, yet until Deprivation it is not void as to a Stranger; 
for if he ſues a Pariſhioner for Tithes, the takipg of a ſecend Beye- 
fice is not any barr to him. Tr, 13, Gar. B. R, per Juſtice Bok, 
which Juſtice Tekverron in his Argument in Pruſt's Caſe faid, That 
(f? Rol. Abr. it had been ſo Adjudged (f ). Andif an Incumbent of one & 
verb. Preſent- more Benefices with Cure be conſecrated Biſhop, all his Benefice 
ment. lit. Le re ipſo fatto void ' upon which Voidance the King, - and notthe 
P6353 Patron , is to Preſent to the Benefices ſo vaid by Ceſſion ; 2nd phy 
Diſpenſation after Conſecration comes too late to prevent the 
Vaidance ; for the Pope could formerly,and the Archbiſhopnow, 
can ſufkciently Diſpenſe for a Plurality by the Statute of 25 #, 8, 
(4) Edes verſ. (pg), The chief Text of the Canon Law againſt Pluralitiesſcemsto 
- —_ of hethat of the Decreral de Prebend, & Dign. c, de rulta, where. 
Ye Rap, is ſaid, That in Concilio Lareranenſs prohubinus , ue null drones 
Dignitates Eccleſtaſticas, wel plures Eccleſias Parochiales, 
contra Santtorum Canoxum Inftituta, &c, Et preſents decrets few 
muy Me quicungue receperit aligued 1148 Curars habens anime 
rum annexam, fi privs tele beneficinm » fit agſo gure rivets 
& þ forte allud retinere contenderit , etiam 4lio ſpolietur, ©. Colts 
ſonant to which is that in Drcrer, Gay, 21.9. 1. Jn duabve Ecolts 
ſus Aericus conſeribi nulls modo pateſt. 
In the Caſe of a Commendan edjudged in trelard, the Original 
and Inconvegjence of Diſpenſations aud Nor obſtarte's was well 
Paſch.9. Jac. WeEighed and conſidered; where it wes ſaid, That the Nov obſbant 
en $4. in Faculties and Diſpeaſations wes invented and firlt uſed in the 
levd_xn:le Court of Rome z for which Adwfd. Par. praveunced a # again! 
Cafe os Conte the faid Cont fer ieteaticing het clerks of Non obſtaure, That 
= "7 many It wes a2 3ll Preſident, and miſchievous to all the Commonwealths 
pries tous fail Of Chriſtendom. For the Temporal Princes perceiving that the 
& Pope diſpenced with Canons, in imitation thereef have uſed thas 


Roder ti4'ala, 
ParizRepe + Prerogative t@di with their pepal Laws and Statutes, when 
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Laws of Medes and Perfians , which could not be difpenc'd with, 
See the Caſe of penal Statutes C,7. 4. fo. 36. h. For this Reaſon 
it was that a Canoniſt ſaid, Diſpenſario eft vulmu quod vulnerar jus 
commune, And another faith, That all abufes of this kind would 
be reformed, Ss dxo tamitim wverba, viz. [ Non obftante ] non impe- 
dirent, And: Mutth. Par. m Amo Dom. 1246. having recited cer- 
tain Decrees made in the Conncilof Lions, which were beneficial 
for the Church of Enyland, Sed omnia hec & alia ( ſays he) per 
hor repagulum [ Non obſtanre ] infirmanur. 

(16, ) In a Quare Inpedir the Caſe was, Dr. Playford being 
Chaplain of the NE. ac 
common'perſon; and he: 
King, without any Difpen 


ractepted another Preſentation of the 
fon, both being above the value of 


ops Benefice of the Preſentation of 4. th 1610. 
C 


eight per Annine, The Queſtion was, Whether the firlk zz: and 
Beneftce was void by the Statute of 21 H.8, cap, 13. For if that ray, Clerk. 
were void by the acceprance of the ſecond Benefice without Di- Brownl. pa-2- 


ſpeafation, thenthisremainsa long time" void, ſo that the King 
was intituled to p ent by Lapfe, and preſented che Plantiff. The 
Qatute of 21 #8; provides. That he who is Chaplain to an Earl, 
Biſhop,&c.may purchaſe Licence or Diſpenfation to receive, have, 
and'keep two Benefices with Cure, provided that it ſhall be lawful 
for the King's Chaplains, to who it ſhall pleaſe the King to give 
any Benefices or Spiritual Promotions, to what number ſoever 
it be, to accept and receive the fame without incurring the dan- 
ger, penalty, and forfeiture in this Statnte cotapriſed*,; upon which 
the Queſtion was, Whether by this laſt Proviſo, a Chaplain of 
the King having a Benefice with Cure above the value of eight 
pounds per Annwn, of the Prefentation of # Conumon perſon, 
might Tee another Benefice with Cure over, the value of eight 
nds alſo of the Prefentation ofthe King without Diſpenſation? 
he words of the Statute, by which the firft Church is made void, 
are, That if any Parſon having one: Benefice with Cure of Souls, 
being of the yearly value of eight prounds or above;accept or take 
any other with Cure of Souls, and be Inſtiruted and Indutted into 
polleflion of the fame, thar then, and immediately after ſuch 
prom tad thereof, the firft Benefice ſhall be adjudged in the 
ond rgnk ne rn ns wr) buy re Cafe was 
not argued, but the point only ope Doaerzape, Serjeant of 
the King, for the Plamriff. ite s | 
(T7). 4. was Parſon of M. which was a Benefice with Cure; 
ef the vatne of eight: pounds, and was Chaplain to the Earl of $, 
and obtained + fation to accept of another Benefice,modso ſt 
within Tenmitesof the former, which was confirmed undet the 


Great Seat: He accepted of another Benefice Seventeen miles di- Caſe. Cro. 
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Counteſs to retain two. Chaplains and no mores. and when the St2 


ſtant from the firſt;and was Inſtituted and Induted,both Beneficey 
being within the Dioceſs of Lincoln. The Archbiſhop in his Vif- 
tation Inhibited the Biſhop of Lincoln not to execute any Juriſdi- 
Ctionduring his Viſitation : It was found that the Patron had nep- 
lefted to preſent to the firſt Benefice within the Six months; and 
that the Biſhop of Zincolz within the ſecond Six months Collated 
one to the firſt Benefice, who was Admitted and Indufted. * The 
points were, Whether (1)Ss mode was a Condition in this Licence, 
and made the firſt Benefice void when he took the Second? 
(2.) Whether the Biſhops Collating, during the time of the Arch- 
biſhops Viſitation, and after his Inhibitions, was good ?.. Reſolved, 
T hat in the principal Caſe, S: mada hoyhinot be taken for a.Con- 
dition, and that the Benefice ſhould not be vaid quoad the Patron, 
as the taking of a ſecond Benefice is bythe Statute of 21 X18, and 
then the ſecond point of the Collation by the Biſhop, in the time 
of the Viſitation, and alfo the Inhibition, will not be material. 
(18.): Quare Impedit, pretending the Church void for Pluraliy;. 
The Defendant ſaid he was Chaplain to the Lord A. and pleaded, 
a Diſpenſation from the Archbiſhop of Canterbury, and Ca 
thereof. In the Letters of Dip 4k the words were ( mention- 
ing the two-Benefices to be of ſmall value) unimus, anneximum, 
#ncoporamws, the ſecond Benefice to the firſt without the word of 
Diſpenſamus thereaf : The Court held. it a ſufficient Dsſpenſation, 
for it is not of neceſlity to have the word Diſpenſamus ; andif the 
Circumſtances prove. it, it is ſuſficjent.... | 
(19,) Inthe Caſe between Wherſtone and Hig ford, it was held, 
by the Juſtices, That if the Queenretains a Chaplain by word-an- 
ly, yet he is ſucha perſon as may have a Plurality within the Sta- 
tute of 21 H.8. of Pluralities , and is a perſon able. to 'make 2, 
Leaſe. And in a Quare Impedit it was Reſolved, , That if there. 
be two Parſons of one Church, - and each of them hath the. entue 
Cure of the Pariſh, and both the Beneſices be of the value of eight 
pounds, and the one dieth, and the other be preſented, it isa Plu- 
rality within the Statute of 21 Z.8. | 
(20,) The Counteſs of XK, being a Widow, retained two, Chap 
lains, and after retained a third ; thethird purchaſeda Diſpenſatr 
on to have two Benefices with Cure, andhe was advanced agcord- 
ingly, whereof the firſt was, above the value of eight pounds: It 
was adjudged in this Caſe, and afterwards affirmed in a Writ of 
Error, That he was not lawfully qualified within the Statute of 
21 H.8. by which the firſt Benefice, by acceptance of. a ſecond, 
was.void z and that the Title did accrue to the Queen ro, pſF- 
fent ; for it was Reſolyed,. That the Statute gives, power, t9:% 
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tute is executed ſhe cannot: retain's thirdiChaplain, and'theRe- 
tainer of the third-cannot divelt the capacity of Ds/penſarion whieh 
was veſted by her Retainer' in the two firſt Chaplains” ' 
(21.) A Parſon having a Benefice of the value of eipiitpounds, mich. ; ; & 4. 
took .a ſecond Benefice without Diſpenſation, being above the 'va- Eliz. B. R. 
lug ofeight pounds: [The Court took no conſideratiotvot the Sta- 2ond and 


tute of 26. 44.8; andthe value there mentioned, byt-regarded-only | = qpgy | 


the'true yalue of the Benehice. 7 © J7 9H. ef 24%; 
. (22.) For Title to an Avoidance the Statute of 21 H.8., was Agar and the 
pleaded,touching the taking of a ſecond Benefice with Cure ; Iſſue Bilkop of Pe- 
was upon the'Induction;--by which it ſremed to be admitted , ugg ot 
That Admiſſion and Inſtitution did: not make the -hrit Benefice _— ; 
void without Induction, | C1 97061456 BIG Aiken 

(23.) . Quare Impedit brought, the Defendant pleaded” the Sta- | 
tute of 21 #.8, cap. 13. of Pluralities, that the lalt Incumbent had 21H.8.<13, 
2 Benefice with Cure of the value of eight pounds, and took ano- 
ther Benefice and was Inducted 1 Eliz. upon which the Queen did 
preſent the Defendant hy Lapſe: The Plaitffſhewed the Proviſo 
inthe Statute.of 25 H.$.. cap.21. That Chaplains qualified might 258-c.27+ 
purchaſe Diſpenſations and, take two Benefices, and that 1 Eliz. 
before the Parliament he purchaſed a Difpenſation fromthe Pope, 
and after he took the ſecond Benefice,. and died. . The Queſtion: 
was, Whether before the Statute of 25 F.8. the Pope might 
grant Diſpenſations? It was Reſolved, he could not ; for that the Dolman and 
King's of England had been Sovereigns within their Realms of the *Þ< Biſbop of 
Spiritualties; and the Jaſtices held, that the Diſpenſation in que- _ ay" er 
ſtion was made 1 Eliz. andſo out of the Statute of 25 #8. cap. rep. 

21, and that this Diſpenſation to retain a ſecond Benefice was a- 
eainſt the Statute of 21 F7.8. cap. 13. 

(24.) The Counteſs of X. had two Chaplains by Patent, a third The Queen, 
had no Patent of Chaplainſhip, but he was firſt Retained,and took Biſhop of 
two Benefices by Diſpenſation : It was Adjudged, he was lawful rg _ 
Chaplain for the Patent is not of neceſlity,but only in caſe where _— Rep 
he hath cauſe to ſhew it, andhere he hath no cauſe ta ſhew it, be- | 
cauſe ker Retainer was good without a Patent. 

| ( 25.) The Caſe between Robins, Gerrard,and Prince was in cffect 
this.viz.A manis Admitted,Inſtituted,and Induted into aBeneficc 
with Cure of the value of eight pounds, and afterwards the King 
preſents him to the Church of D.which is 2 Benefice withCure,and 
he is Admitted and Inſtituted. This Archbiſhop grants him Letters 
of Diſpenfarion for.Plurality,which Letter the King Confirms,and' 
afterwards he is Inducted tothe Church of D. In this Caſe it was 
Adjudged » T hat the Diſpenſation came too late,becauſe it came af- 
terthe Inſtitution ; for by the Inſtitution the Church is full againſt 
all 
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all perſors exept the King ; and/as to the 'Spititualties, he is full 
Parſon by the Infſtitation.. ( 2.) Reſolved, That 'ddmit the Clurth 
was not full by the Inſtrturion nncil Induction, yet the Difpenſ@- 
tion came too tate z for that the words of the'Stiitute of 21 #.8, 
of Pluralitics are [may purchaſe Licence to recrive and keep rwo Bene- 
fices with Gure of Sons, } and the wards of Diſpenſation in this 
Caſe, were recypere & retinere; and becauſe by the Inſtitotion the 
Church was full, he could not purchaſe Lieenice to receive that 
which he had before, and he cannot retain that which he cannot 
receive. 

(26.) In thecaſe ofa Prohibition it was Reſolved, That by the 
Common Law before the Statute of 21 H.8. the firſt Benefice was 
void without a Sentence Declarative, fo as the Patron might 
ſent without notice. (2.) That the Statute of 21 #.8. of P 
lities is a general Law of which the Judges are to take notice 
without pleading of it. (3.) That the Queen might grant Di- 


ſpenſations as the Pope might, in caſe where the Archbiſhop he 


not Authority by the Statute of 25 #. 8. to grant Diſpenſations, 


becauſe all the Authority of the Pope was given to the Crown by 


the Statute. But yet theStatute, as to thoſe Diſpenſations whi 
the Archbiſhop isto grant, hath Negative words, and the Biſhop 


ſhall make the Inſtrament under his Scal 
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1, What Deprivation «, and in whe Cours tobe prononnced. 
2, The Cauſes in Lay of Deprivation. | 
3. In what Caſes 19-397 ag od facto, without ay Satay: 
Semeence t may be, 
S A rr Caſe feof Deprivation by reaſon of Miſcreancy. 
al Deprivation by reefon of Marr | 
Fa Law #4 in point of Notice to the Patron, in Caſe of De--- 
privation by reaſon of meer Laity or Nonage, 
7. The difference of operation in Law berween Malum prohibitum 
ard Mabur in ſe, and in whar Gaſes of Deprivation Neics 
ought to be given to the Patron. + © 
.8. Deprivation by req/en of Degradation: whech Degradation 
4 the Canon Law may be two 
9. Cawdry's Gafe of Deprivation ies for Scandatons words againſt the 
Book, of Common Prayers ſentenced by the; High Counnfſes- 
ers, i © 
10, Deprivatian fer Nencexfirovry to; the Ecokſtetical Canons, 
by che High Commiſtaners, agreed t6 be geod. |. 
11. Deprivation for net Readerg the Arricles of Religian, accards 
ing to the Staexte of 13 Eliz. 
12, Deprivation by the High Gommiſſoners for Drunkenneſs; 
13. The Chawcb is vor vous. by the Inuardeing Deprivabte, 
wathow Deprivation. 
14. For aw Incumbent t9 declare bir Aftoritecthe Aviche of Rel - 
jm fo far as they agree with the Word of God, is not that ut- 
ned Afﬀent which the Statue re 
Is. hs pe TI 1s ri net Reading the Arti-- 
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- 26. H Oxj wherein a Smrnes declrarrie for Reſtitution maker 4 


Aulliry in the Deprivation. 
17. An Appral from s. Sontence n.> provents the. 
AW being vaid pro RES > provents 


does aj wr Ne ayer oy, the 


Incas Agai 
19, As 


I 19. An Incumbent Excommnicared, and ſo obfinaely reſiſting 
40 daics, ts Depriveable. 


(1.) Eprivation is a diſcharge of the Iacumbent of his Dig- 
nity or Miniltery, upon &iſkgient cauſe againſt him 
conceived and. {or by this he loſeth the Name 

of his firſt Dignity, and that either by a particular Sentence in the 

Eccleſiaſtical Court, or by a general Sentence by ſome poſitive or 

Statute-Law of this Realni : So that Deprivation is an Eccleſiaſtical 

Sentence Declaratory,pronounced/upon due proof in the Spiritual 

Court,. waereby an Incumbent being legally diſcharged from Offi- 

ciating in his Benefice with Cure, the Church pro rempore becomes 

void : :>So:that:it 'is effect the Jucicialincapacitating an Eccleſia- 
ſtical perſon of holding or enjoying his Parlonage; Vicatage, oro- 
ther ſpiritual promotion or dignity, byan Act of the Eccleſiaſtical 

Law only in the- Spiritual Court,grounded upon' ſufficient proof 

there of: Jome Actor Detect of the Eccleſiaſtical perſon deprived, 

This is.ane of the means wherebyzhere comes an Avoidaſice of the 

Church, if ſuch Sentence be not upon- an- Appeal. repealed; 'The 

caultes/ofi this Deprevarzon by the' Canon Laware many; whereof 

ſome only are practicable with us in the Ecclefiaſtical Laws of. this 

Realm, -aad they only fuch as' are conſonant to the Statutes 

Common.Law of this Kingdom. | 

Vid. Doderidge (2+) All the Cauſes of Deprivation may be reduced to theſe Three 
de Advowſ. Heads: (.1,) Want of Capacity; (2) "Contempt. (3) Crime, But 
_ 5* more particularly, It isevidenr;that the more uſual and more pre- 
Cie.  — RicableCauſesbf this Deprivation are ſuch as theſe,viz., a meer Lai- 
$Ed.4.3, ty Or want of Holy Orders according tothe Church of England, I 
3 H.7. 19. literatureor Inability for diſcharge of that Sacred FunCtion,.lrrel- 
3 5 E.3.2.b. gion, grofsScandals, fomeheinous Crime,as Murther,Maneſlangh- 
ns 5. &. 9- ter, Perjury, Forgery,&c. Villany, Baſtardy, Schiſin; HereliezMiF 
Coo 3.2, CMtancy, Misbelicf,) Acheifhn, Simony, *1legal Plurality, #\lngor- 
Dyer 293, Tigiblene$ andobſtinate Diſobedience to the approved Canonsof 
p-1.&2. the Church, asalſoto the Ordinary, * Non-conformity, Refuſal 
+ pm to uſe the Book of Common Prayer,or Adminiſter the Sacraments 
Ni. Paſch, IÞthe ordertherepreſttibedztheuſe of other Rites or Ceremonics 
13 Car.1.B. R. order, form, or celebrating the ſame,or of other open andyublick 
Vid. Parſ: co. Prayers; the preaching or-publiſhing anything in derogation thete- 
par-1.c.9. of, or depraving the tame having formerly hech convicted for the 

Gro.Jac-37- like offence{ 4); the not Reading the Articles of Religion within 


Sr. . . "0" . 
IA c. 1 Eliz. two Monthsnextafter Induction;accordingto the Statute of 33 E- 


i4 Car.2.4. .04p:12..ThepotReadingpublickly andifslemntyitheMorning 
and Eyening.Ptaydryappointcd for-the fame-day according to the 
Book of Common Prayer, within Two months next after.lndutt- 
: CG ; ol 


on on the Lord's Day ; the not openly and publickly declaring be- 

fore the Congregation ther? Aſſembled. his unfeigned aſſent -and 

conſent ( after ſuch Reading) to the uſe of all things therein con- 

tained, or incaſe of 2 Lawful Impediment, then the not doing (3 1, Car. 2. 

thereof within one month next after the remoyal of ſuch Impe- c. 4. 

diment (6); a Conviction before the Ordinary of a wilful main- (<)13El.c.12. 

taining or affirming anyDoctrine contrary to the39Articles of Re- = _ 

ligion, a perſiſtance therein without revocation of his Error, or re+ ,,,,, fenneſs, 

- a thereof after ſuch Revocation (c); likewiſe Incontinen- after Admoni- 
,Drunkenneſs, and 40 daies Excommunication : Toall which tion, is cauſe of 

might alſo be added Dilapidation, for it ſeems anciently to have = Reon 

been a Dilapidator was a jult cauſe of Deprivarion,whether it were "5: J ” 

by deſtroying theTimber-trees,or committing walt on the Woods yrtiny 

of the Church-Lands,or by putting down or ſuffering to go tode-- verſ. Freeman. 

cay the Houſes or Edifices belonging tothe ſame(4); as appears Brownl. Rep. 

by Lyford's Caſe (e), as allo in the Biſhop of Salzbwry's Cale (f). Fr: Te IIs 

Conviction of Perjury inthe Spiritual Court according to the Ec- (4 )2 9 E.3.16- 

cleſiaſtical Laws, which although ( asaforeſaid) it be a juſt Cauſe 2o1.5.46. 

of Deprivation, muſt yet be ſignified by the Ordinary to the Patron 2 H. 4-3. by 

(s) {> alfo muſt that Deprivation, which is cauſed by an Incapacity 729% 


of the party Inſtituted and InduCted for want of Holy Orders (b). ve | 


(e) Co. 11+ par. 40. 49+in Lyford's Caſe. (f) Mich, 12. Jac. B.R. vid. Parſ. Law, cap. 17. Co. 
WEIS E.4-34. (4) 38-£-3- 2&3. $5 H.7-14.acc. (b) 13 EL Dyer 292.4cc, St. 21 
» Co . 
(3.) Bythe Statute of21 #.8. ifan Incumbent having a Bene- 

fice with Cure of Souls,value 8 1. per, ann. take another with Cure, 

immediately afterInduCtion thereunto,the former is void,and void 

without any Declaratory Sentence of Deprivation in the Eccleſiaſt i- 

cal Court, in caſe the Second Benehce were taken without a Diſ- 

penſation; and of ſuch Avoidance the Patron. is to take notice at | 
his peril (z). And as Avoidance may be by Plurality of Benefices (-)Mich. 9g. - 
incompatible, withoutDiſpenſation: ſo alſo by not Subſcribingun- Ear-C-B.rot. 
to,and not reading the 39 Articles (as aforeſaid) when by the Sta- 4+] = , po 
tute of 13 Eliz.c. 12. is a Deprivation zpſo fatto, as if the Incumbent - mages 
were naturally dead; inſomnch that upon ſuch Avoidance there Pryſt's caſe. 
need not any Sentence Declaratory of his Deprivation, but the very Cro-1.p.258. 
pleading and proof of his not Reading the ſaid Articles,is a ſuffici- *© 

ent Bar to his claim of Tithes, without any mentioning at all his : 
being . deprived in the Eccleſiaſtical Court(k). - Yer Sir Simon (3! Elz: 
Degge in his' Parſons Counſellor putting the Queſtion, W hat'ſhall be eats 
intended by the words[[Deprived be fatto, Jas whether the Church adjudgd. vid. 


thall thereby immediately become void by the FaCt done, or not P41. Law, 
till Conviction or Sentence Declaratory? modeſtly waves his own HR One. 
Opinion, and fays it is a Quere __y by. Dyer, what ſhall be in- caſe in Vaugh, 
E 


tended Rep. 


| gob hs Of D -. ti | 


l._—— 


tended by the words { ipſo fatto Excommunicate] for ſtriking with 

(1) Dyer 275. a Weapon in the Church-yard (1), albeit by the Canon Law,which 

AY: co, condemnsno man before he be heard, requir iter ſententta Deciuts- 

' ma(m). 

i (4.)Touching Deprivation by reaſon of Af;ſcreancy,the Cardinal, 
who by the Biſhop of Durham was Collated roaBenefice with Cure, 
iS ( it ſeems) the ſtanding Preſident; in which cafe it was 
that notwithſtanding the Cardinal's being-deprived for MEAN 
creancy in the Court of Rene, yer whether he: were Miſcyennt ot 
not, ſhould be tried in England by the Biſhop of that Diocek 

/») Vid.g.R.2. Where the Church was (n). 

Fitz. Trial 54+ (5.) Among the many Cauſes of Deprivation forementioned you 

Hugb'sAbridg. do not find that of Marriage in the Prieſt which was ancietttly pre 

verb. Dip7192* (ticable, as appears by what the Lord Che reports touching an lt> 

kd cumbent in the time of King Ed. 6. who being Deprived int Queed 
Maries daies, partly becauſe he was a Married perſon, and partly 
becauſe of his Religion, was reſtored again in the time of Queth 
Elizaberh. * In whoſe Caſe it was Adjudged, That his Deprivat- 
on was good untill it was voided by a Sentence of Repeal, \where- 
by he became Incumbent again- by virtue of his Firlt Preſentaio 
(5) Co. 4-pat. without any new Preſentation, Inſtitution, or InduQion (v). In 
102. Windſor thoſe days it was held, That the Marriage of a Prieſt wasa ſoft 
Cale, cient cauſe to deprive him of his Benehce. Ach. 4. Aa, Dy. 133. 

(6). In the Caſe where a meer Lay-man is Preſented, Initituted, 
and InduCted;he is(notwithſtanding his Laity) ſach an Incuribent 
de fatto, that he is not Deprivable but by a Sentence in. the Eccle 
aſtical Court z but then the Ordinary is1n that caſe to give Notice 
of ſuch Deprivation to the Patron ; otherwiſein caſe the Ordinary 
for that cauſe refuſed him, when he was Preſented by the Patron 

(p) 3 Eliz. (p). But where Non-ageis the cauſe of Deprivarion, as when 
Dy. 292 under the age of 23'years is Preſented, Notice is to be . givet, It 
having been Adjadged, Thar no Lapſe fhall incurr upon any De- 
privation-1pſs fatto without Notice, ſeeing the Statute of 13. F. 
12. ſays nothing of Preſetitation; which remaining in force, tht 

(1) Trin. 18. Patron ought to have Notice (q). | 
Ear. B.R.the (7.) Asin the Admiſſion of a Clerk to a Benefice whatever 12 
B. of Hereford | egal impediment, will alfo be a ſufficient canſe of Deprivation: 
—— " ſo in referenceto both, the Law takes care to diſtinguiſh betweel 
119, Hughe's that which isonly Aalwn prohibiram, and that which is 3ſahm # 
Abridg.verb. /e z and therefore doth not hold the former of them, ſuch asfre- 
Deprivation quenting of Taverns, unlawful Gaming, or the like, to be a ſuffice 
| ent cauſe ofa Clerks Non-admiſſionto a Benefice, or of his Deptt 

6 v Eliz., vation being Admitted (r ) Otherwiſe, if you can affect him with 

YA 254+ that whichis Malmin ſe; in whichcafe Notire is td be gy 


—_ 
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Patron by the Ordinary, of' the Cauſe of his Refuſal or Dep#iva- 


tion(s); as allo it isin caſe of Deprivation for not Subſcribing (5) 12 Eliz. 


or not Reading the 39 Articles of Religion according to-the fore- Dyer 29 3-200- 


faid Statute of 13 Eliz, 12. which Notice oughtto be certainand 
particular, a general Notice of Incapacity not ſufficing ; in which 
caſe an Intimation of ſuch particular Incapacity aſhxed on the 
Church-doorCif the Patron be 5 parribus longe remotis, or may not 
calily be-affected therewith ) will anſwer the Law. Yid. 18, Eliz. 
Dyer 346, 22 Eliz, Dyer 369. & 16, Eliz.. Dyer.327. & Ce. pax, 6, 
29. Green's Caſe, | 

(8.) It is evident from the Premilles, That a Deprivation from 
an Eccleſiaſtical Benefice will follow upon a Diſgrading or Degra- 
dation from theEccleſiaſtical FunCtion or Calling,for this Degrada- 
tion is the Incapacitating ofa Clerk for diſcharge of that holy Fun- 
(tion, for it is the puniſhment of ſucha Clerk, as being delivered 
to his Ordinary, cannot purge himfelt of the Offence, whereof he 


was-convicted by the Jury: And itis a Privation of him fromthoſe 


holy Orders of Clerkſhip which formerly he had, as Priefthood, 


Deaconlhip, &c. (z)). And by the Ganen Law this may be done (t) Sranf. Picea 


Two waies, either Swnmarily, as by: Word only; or Solemnly, as _ 130, 
by divelting the party degraded of thoſe Ornaments and Rites, (, Vid. Seld. 
which were the Enſigns of his Order or Degree (#). But in mat- 7;t. of Hor. 

ters Criminal Princes anciently have had ſuch a tender reſpedt for fo. 737. 


the Clergy, and for the credit of the whole profeffion thereof, 
That if any man among them committed any thing worthy of 
death or open ſhame,he was not firſt executed or expoſed to Pub- 
lick diſgrace, until he had been degraded by the Biſhop and his 
Clergy 3 and ſo was executed and put to ſhame, not as a Clerk, but 
33aLay-MaJctactor;which regard towardsEccleſialticks in reſpeCt 
of the dignity of the Miniſtry, is obſerved by a Learned Author 
to be much more Ancient, than any Papiſtical Immnnity (x); and 
Is ſucha Priviledge as the Church, in reſpect of ſuch as once wait- 
edon the Altar, hath in all Ages been honoured with. 

(9.) Rebert Camdry Clerk,'Rettor of the Church of L. was de- 
prived of his Rectory bythe Biſhop of London and his Collegues, 
by virtue of the high Commiſſion to them and others direCted,be- 
cauſe he had prononnend and utterd flanderous and contumelious 
words againſt and in depravation of the Book of Common Prayer ; 


but the Form of the Sentence was, That the aid Biſhop by and 
with the allent and conſent of Five others of the ſaid Commillio- 
ners his Companions, and namely.:which Deprived/him. It was not 
foyod that the Commiſſioners'were the Natural born Subjets of 
the, Queen, as the Statute Enadts thiat theyſhould be. Andit was 
maved, That the Deprivation was void ; (1) Becauſe, that whereas 
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the 


(x) Ridl. 
View. p. 2+ 
Cap. 2. Set. 3+ 
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the Commiſſion is to them, or any three of them, of which the 
ſaid Biſhop to be one amongſt others, it ought to have beenthe 
Sentence of them all { according to the Authority given to them; 
which is equal) and not of one with the aſſent of the other. 
(2 ) Becauſe it isnot found, that the Commiſſioners are the Natu- 
ral born SubjeCts of the Queenzas by the words of the Statute they 
ſhould be. (3. Becauſe the puniſhment, which the Statute pro- 
vides for thoſe of the Miniſtry whick deprave this Book, is to loſe 
the profits of all their Spiritual promotions but for a year, and to 
be Impriſoned by the ſpace of Six Months,and not to be Deprived 
till the Second offence, after that he had been once committed ; 
and therefore to deprive him for the Firſt offence was wrongful 
and contrary to the Statute.But the whole Court,for the form of 
the Deprivation,it is that which 1s uſed in the Eccleſiaitical Courts, 
which alwaies names the chief in Commiſſion, that are preſent at 
the beginning of theSentences,and for the otherthey mention them 
only as here ;, but of their aſſent and conſent to it,and in ſuch caſes 
we ought to give credit to their Form, and therefore it is not tobe 
compared to an Authority given at Common Law by Commiſſion, 
And irt is to be intended,that the Commiſſioners were the Natural 
bora Subjects of the Queen, unlefs the contrary appear : But here 
at the beginning it is found, That the Queen Secundum tenorem & 
effetlum Attus preditt. had granted her Commiſſion to them incar- 
ſis Eccleſtaſticis, and therefore it appearcth ſufficiently that they 
were ſuch as the Statute wills them to be. And for the Deprivati- 
en, they all agreed that it was good, being done by Authority of 
the Commillion ; for the Statute is to be underſtood, where they 
proſecute upon the Statute by way of Indictment, and not to re- 
{train the Eccleſiaſtical Juriſdiction, being alſo but in the Aﬀerma- 
tive. And further, by the Act and their Commiſſion they may 
proceed according to their diſcretion to puniſh theOffence proved 
or confeſled before them,and ſo are the words of their Commiſſion 
warranted by the Clauſe of the At. And further, the Eccleſiaſti- 
cal Juriſdiction is favedin the Act. And all the Biſhops and Popiſh 
Prieſts were depriyed by virtue ofa Commiſſion warranted by tus 
Clauſe inthe Act. Yid. Hill, 33 Eliz.Rot.3.15. (x). 

(10,) Before many Noble-men, Archbiſhops and Biſhops, and 
the Juſtices and Barons of the Exchequer, (1) agreed, That the 
Deprivation of Miniſters for Non-conformity to the laſt Canons 
was lawful by the High Commiſſioners : For by the Common Law 
the King hath ſucha power in Cauſes Eccleſiaſtical z and itis nota 
thing ae zove, given by the firſt of Eliz;., For that is Declaratory 
only,&c.and the King may delegate it to Commiſſioners : And'the 
K. without a Parhament may make Conſtitutions for py" 
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ment of the Clergy: and that ſvch a Deprivation ex officio, without 
Libel,is good. ( 2.) That the Statute of 5 H. 5.c. 4. isto be in- 
tended; when they proceed upon Libel, and not when ex officro. 
Read the Statute. (3.) When their Petition is Subſcribed by a great 
number, with intimation, That if the King denies their Suit, that 
many thouſands of his Subjects ſhall be diſcontented ; That this. is 


an Offence Finable at diſcretion, and is near to Treaſon, by raiſing (y; Hill. Jac. 
Sedition by Diſcontent, &c. (y). Vid. More's Rep. Trin. 2. Fac. in 13 Feb. in 


the Star-Chamber, T 
(11.) By the Statute of 13 Eliz. cap. 12. itis Enatted, That 
every perſon, &-c. to be Admitted to a Benefice with Cure, except that 


within Two months after bis Induttion, he publickly Read the ſaid + The 39 Avti- 
Articles + in the ſame Church whereof he ſhall have Cure, in the time cles of Religion « 


of Comn:on Prayer there , with a declaration of his unfeigned aſſent 
thereto, &'c. ſhall be upon every ſuch default ipſo falto immediately de- 

ved, Then follows afterwards a Prowiſo relating to this clauſe, 
viz, Provided alwaies, That no Title to conferr or Preſent by Lapſe, 
ſhall accrue upon any Deprivation ipſo facto, but after Six months. 
after Notice of ſuch Deprivation given by the Ordinary to the Patron, 
Thus the Patron immediately upon ſuch Deprivation may Preſent, . 
ifhe pleaſe,and his Clerk ought to be Admitted and Inſtituted;Hut 
if he doth not, no Lapſe incurrs until after Sx months after Notice 
of the Deprivarton given to the Patron by theOrdinary,who it ſeems 
is to ſupply the Cure until the Patron Preſent. In the laſtCaſe of the 
L. Dyer 23 El. it was Reſolved, That where a man havinga Living 
with Cure under value, acccpted another under value al{o, having 
ncQualification,or Diſpeniation,and was AdmittcdInſtituted,and 
Induced into the Second,but never Subſcribed the Articles before 
the Ordinary, 2s the Statute of 13 E/. requires. Upon Queſtion, . 
whether the Firſt Living vacavir per mortem of him or not ? the 
Court Reſolved, T hat the Firſt Living became vacart by his death, 
and not by accepting the Second, becauſe he was never Incumbent 
of the Second,.tor ot Subſcribing the Articles before the Ordinary, 
whereby his Admiſſion,Inſtitutian,and Induction.into the Second 
Living became void, as if they had never been. This differs from 
the Caſe of not Reading the Articles within Two months after. In- 
duction : For the not Subſcribing the Articles makes, that he never 
was Incumbent of the Second Living, and conſequently no cauſe 
of loſing the Firſt ; but the mot Reading the Articles within Two 
months after. Induction, doth cauſe adeprivation of that whereof 
he was Incumbent. For as an Incumbent, that without gqualifica- 
tion or diſpenſation doth take 3-Second Living, doth thereby: loſe 
the Firſt : ſo the ſame Incumbent for nor Reading the Artiales withs 
wn Two menths after his Induction into the Second may loſe the Se+ 
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(3) Vid. Shute 


cond,and thereby loſe both,viz. the Firtt by taking a Second with 
out qualification or diſpenſation, and the Second for not Reading 
the Articles, as atoreiaid, whercot he was Compleat Incumbent 
by Admillion, Inſtitution, and Induction of the Second Living. 
full Two months before he loſt it for not Reading the Artis 
clzs(&). 

7: 2.) Parker, being Parſon of the Church was deprived by the 
High Commiſſioners tor Drunkenneſs, and moved for a Prohibiti- 
on, but it was not granted ; and he was directed to have Action for: 
theTithe,and upon that the validity of the Sentence ſhall be drawn 
in-queftion. Ita man be Admitted, In{tituted, and Inducted tog 
Church, and afterwards is deprived for that he was Inſtituted con- 
trary to the courſe of the Eccleſiaſtical Law, ſuch Sentence of de- 
privation 1s void at the Common Law, tor that it is a Lay-Fee by 


- the Induction (a). If a Town erect a Common School;and allow 


Maintenance to the Schoolmalter, the Biſhop may not remoye 
him and put in another at his pleaſure: But it he be a Recuſant, 
he may remove him by the Statute of 23 Eliz, cap. 1. (b). 

(13.) Although an Incumbent be deprivable, yet the Patron 
cannotPreſent another until he be deprived,for till then the Church 
isnot void. Allo if the Viſitor by the Kings Command return 
into Chancery good matter ſor deprivation of the KingsClerk, yet 
the King cannot Preſent another tothe Church, until be be depri- 
ved. Contra 17. E, 3.59. h.(c.) 

(14.) Where two Incumbents were of one Church, one ſued 
the other in the Eccleſiaſtical Court to be deprived for not Reading 
the Articles, and giving his Aſſent to them according to the Sta- 
tate of 13 Elzz, The iſſue was, whether he gave his Aſſent, rhe 
Jury found'he read the Articles, and faid, I give my aſſent ro thima 
far as they agree with the Word of God : And it was Adjudged 
That it is not ſuchan unfeigned Aſſent as is within the intent of 


(4) Smith and the Statute (4). | 


(15.) In a Prohibition the Caſe was, F.S. ſeized in Fee of the 
Adyowſon of the Church of C. Preſented thereunto D. who was 
Inſtituted and Inducted, but did not read the Arricles according to 
the Stature of 13 Eliz. Afterwards came the General Pardon of 
13 Eliz. Afterwards D. was deprived by Sentence for not Reading 
the Arricles, he Appealed, and depending the Appeal B.the Plain 
tiffobtained a Preſentation from theQueen,and was Inſtituted and 
Inducted. D. died,and he that had the Advowſon Preſented KR. the 
other Defendant,' who ſved in the Eccleſiaſtical Court to be Ad 
mirted. It was Refolved, "That the Charch became void preſently 
by the-not Reading of the Arricles, and there needed not any De- 
privation, and the Pardon in this caſe works nothing 3 — w 
; urc 
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-Church being once void for not Reading the Arrzcles,he cannot by 
the Pardon be reſtored, and the Pardon will not reach to it; for 
the puniſhment is to loſe his Benefice: Adjudged,the Prohibition to 
ſtand te). But if a man be deprived for an offence done Tempore (+) Trin. ar, 
Parliamenti, and the Offence be after pardoned by the fame Parlia- Eliz. B. R. 
ment, and rhen the Parliament endeth. Inthis caſe the Deprivation Baker and 
is yoid in it ſelf, and the party need not ſue to reverſe it ; for the pgs 
Parliament relateth to the Firſt day thereof : As was Reſolved in E1;z. c. "4 
Foxe's Caſe (f). ' _ Foxe''sCale 
(16.) In a Ynare Impedit the Caſe was, That L. had Two Pre- Gro. p. 1. 
fentations,and IF, the Third,of Inheritance perpetual : L, Preſent- 
ed P, who was Inſtituted and Inducted, and afterwards in the time 
of Queen Mary was deprived, becauſe a Married man ; wherefore 
he again Preſented D, who was Inducted. Afterwards P. was re- 
ſtored, with a Declaration that he had good Title: Afterwards P. 
died, and F/, Preſented H.L. brought the Qrare Impedzt.It was Ad- 
jadged for the Plaintiff, becauſe the Sentence declaratory for the 
Reſtitution made a Nullity in the Deprivation, and ſo avoided the 
Ihcumbency of D. and fo L. had good Title to Preſent at his Se- 
cond Turn, and W. had no Title to Preſent as yet (g). FAY Re 
(17.) In Homnigold's Caſe againſt Brian it was ſard, That if a 151 windſor's 
Judgment of Deprzvation be given in the Eccleſiaſtical Court a- Caſe. 
eainſt a Parſon for his Benefice : if preſently upon this Judgment Mores Rep. 
hemakes his-Appeal,the Church is not void,but he remains Parfon 
during all the time of this Appeal; for if by this he doth reverſe Trin- 13 Jac. 
the Jdgmetit, he ſhall need no'new Inſtitution and Induction : B&: Hernicold 
Azifa Judgment be given ofa Divorce in the Eccleſiaſtical Court; Bulfir.par.3 
and this is after reverſed by an Appeal, there ſhall need no new 
Marriage. And in this Cafe Coke Chief Juſtice faid, That 39 E. 3. 
hath the ſame Cafe : And that if an Appeal be from a Sentence of 
Divorce, they are now by this Baron and Feme again : Soif a Par- 
fon be depy>ved, and Appeals, he is by this Parſon again, and may 
have an Action of Treſpaſs. And as touching Appeals m reference 
to Deprivation, there was a famous Caſe in the Court of C. B. a- 
bout 5 or 6 Fac. a Worcefterſhire Caſe, between Lecamere Plaintiff 
and Cary Defendant, in an Action of Treſpaſs, and upon Nor 
Gp. pleaded, a Special Verdict was found, viz. That Bonney 
was made Biſhop of London, in the time of King F.8. and fo 
continued until 2 Ed. 6. at or about which tnne a Commiſſion 
tlned forth tothe then Lord Chancellor and others, to Conyent 
Biſhop Boney before them,and to examine him;and ifthey found 
him to be Contumacions, and would not Anſwer them, the Com- 
Woners were impowered then to Impriſon him, or toDeprive 
bim : The Comnuſſioners upon this did firſt Imprifon him, and 
atter- 
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afterwards proceeding further againſt him, to Deprivation : Bow 
er from this Appealeth (and his Appeal not heard) Nicholas 
ley is made Biſhop of London, who makes a Leaſe of the Parkand 
Mannor of Buſbley, under which Leaſe the Defendant claimed; 
Afterwards, viz. Primo Marie, Ridley is declared to be an Uſurper, 
and Bonner by a Sentence Definitive is reſtored againto the Bj- 
ſhoprick of London, and makes a Leaſe of the Premiſes demiled 
to the Plaintiff, Upon which Special Verdi the Points ſtured 
were theſe : (1) Whether the Deprivation of Boxer was lawful 
or not; the Authority by the Commillion being in the Dif 
juncive, viz. to Impriſon or to Deprive him; and ( as it was 
urged ) they firſt Impriſoning of him, had thereby executed their 
Authority, and ſo then the Deprivation void. (2) Admitting 
the Deprivation void, then Boxner [till continued Biſhop of Lox- 
don : And then Ridlcy was never Biſnop, ; for that there could not 
be two Biſhops of London ſimul + ſeme!, and ſo the Leaſe byhim 
made to the Defendant was a void Leaſe. (3) Admitting the De- 
privation good, then 2d operatur by the Appeal, whether it did 
not ſuſpend the Sentence of Deprivation : And if ſo, then again, 
Ridley was no lawful Biſhop; and ſo the Leaſe, under which the 
Defendant claimed, was void. This Caſe was Learnedly Argy 
ed by Common Lawyers, and alſo by Civilians, and the Judges in- 
clined to be of Opinion forthe Plaintiff. But the Defendant per- 
ceiving this, preferred his Bill in Chancery and there obtained a 
Decree againlt Lechmere, 

(18.) If a meer Lay-perſon, who is altogether incapable af 4 
Benefice, be Preſented, Inſtituted, and Induced ; yet the Church 
is not therefore ſaid by the Common Law to be void, as if no Pre- 
ſentation had been, but is ſtill by that Law full of an Incumbent 
fatto, licer non de jure, until by Sentence Declaratory in the Eccleſ 
aſtical Court for want of Capacity the Church be Adjudged void; 
and upon this no Lapſe ſhall incurr againſt theLay-Patron,without 
Notice (of ſuch Incapacity and Sentence of Deprivation thereup- 
onto him given. King #. 4.Preſented one that was Incapable of 
his Preſentation, and the Preſentee was thereby Admitted, loſt- 
tuted,and Induced, andafterward the Pope enabled the Preſentee 
by his Bull; yet the King had a Scire facias, and thereby recovered 
his Preſentation again, becauſe the Incumbent was not capable 
when he was Preſented. 

(19.) Ifthe Parſonor other Incumbent be Excommunicate,and 
he ſo remaineth in his Obſtinacy for the ſpace of 40 daies, he isfdt 
this deprivable of his Benefice, and yet the Church is not voidin 


Deed, without Sentence of Deprivation given againſt him ; and 


before ſuck Deprivation, the King as SupreamOrdinary grant hun 
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a Diſpenſation, he ſhall hold his Benefice. Alſo Dilapidations, or 
ſpoil of the Church Benefice hath at Common Law been held wor- Doderigde. ib, 

y of Deprivationsz which Law as !t adjudgeth not the Church 
a{tually void (Death excepted ) without a Sentence of Depriva- 
tion : Sothough ſuchSentence of Deprivation bemeerly wrong- 
ful, yet by that Lawzas well ap by the Cano, the Dignity is void, 
andthe Sentence remaineth in force untill it bereverſed by Appeal, 
and therefore if the party deprived within due time Appeal(upon 
ſych Sentence of Deprivation given againſt him) ſuch is the nature 
thereof , cr it wall _ = —_— (upon which it was firſt 
brought) in ſuſpence:So that if it ught upon Deprivation, it 
yoideth the vigour thereof, and reyi ————_ ity; for 
ſuch Church ſhall not be void untill the firſt Sentence of Depriva- 
tion happen to be affirmed in the Appeal. Touching Deprivation 
by Statutes and Poſitive Laws, vid. 13 Eliz.c,12.26 H,8.cap.3.rc- 
yvived by 1 Els. cap.31.07 3. 
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CHAP. XXVIIL 


Of Incumbents ; as alſo of Refidence 
and Non- Refidence. 


1. Incumbent, who properly ſuch z why ſo called, and what things 
p_ ro 4 compleat incumbent. 

2. The Rights of a Compleat Incumbent. 

3. The Rights of an Incumbent's Executoy as to the Glebe, 

4. The Reſident Incumbents duty, that keeps a Curate. 

5. Whether he be an Incumbent, who 5s -4n by the Kings Preſenta- 
tion, where the King miſtakes his Title. | 

6. Whether an Incumbent may plead ( as ſuch) who was not Incum- 
bent ante impetrationem Brevis. 

7. Whether the Non-Reſidency of an Incumbent were puniſhable 
by the Hi 09% Ms 

8. How the 80 daies abſence in a year ſhall be underſtood to include 
Non-Reſidency, according ro the Statute, &c. 

9. The Laws in force concerning Reſidence and Non-Reſidence 
and who are qualified for Non-Reſidence. 

10, The Canon in the Provincial Conſtitutions touching the Not- 
Reſidence of Vicars on their Vicarages, 

11. The Form of the Oath of Reſidence on a Vicarage. 

12. Whether a Parſon inhabiting in a Meſſuage very nigh adjoyuing 
to the Parſonage-Ffouſe, which he keeps alſo in his own hands, 
be a Reſident within the intent of the Statute, 

13. Whatthe Law requires for Reſidence , ang what are the juf 
Cauſes of Non-Reſidence. 

14. An Incumbent ſtands charged with the Arrearages of a Pen- 
fron, iſſuing out of his Church , that were behind 'in his 
Predeceſior's time, as well as thoſe accruing in his on 
Tame, 

15. The Conſtitution touching the Oath of Reſidence z as alſo how 
the Incumbent maybe our of his Pariſh ,, and yet be reputed as 
Reſident. | 

16. What ſball be accounted ſuch an Abſence or Non-Reſidence 
within the Statme,, asto avoid a Leaſe made by the Incum- 
bent. 

17. Indiftment againſt a Common Informer , exhibiting an Infor- 
mation againſt Two Perſons ;, one for Non-Reſidence; the other 

for taking a Farm. Go 
18, C. 
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18, Covenants 4s well as Leaſes, made woid by the intent of the 
Statute of 13 & 14 Eliz, by reaſon of Eighty daies Ab- 
ſence. 


OP repay, incumbere (ſignifying, as well to poſſeſs and 


keep ſafely, as toendeavour earneſtly ) is a Clerk duly 

Poſleſt of and Reſident on. his Benefice with Cure (a). ,, 
For the faithful diſcharge whereof he is to imploy his Study and (a) 447 ; 
utmoſt endeavour (6) : For which reaſon eſpecially he is ſo deno- (b) 10 H.6.7- 
minated. There are Four things preparatory to the being of a 
Compleat Incumbent : (1.) The Patron's Preſentation, or his free 
Gift or Commendation of his Clerk to the Parſonage or Vicarage 
by writing in his favour to the Biſhop. (2) The Biſhops Admiſ- 
ſon of ſuch Clerk by his allowance or approbation of him after due 
Examination,and by making a Record of his Name accordingly. 
(3) The Clerks Inſtitution toſuch Benefice or Vicarage by the 
Bilbops word, Inſtituo.te, Cc. (4) The Clerk's Admiſſion or 
Induſtion,, whereby he is put in aftual poſſeſſion thereof by the 
Archdeacon's or others delivery to him of the Ring or Keys of the 
Church-door,ringing the Bells,&&c. And until theſe things be done, 
he is not a Compleat Incumbent (c)), After which, and poſſeſſion (c) Art Cle. 
Six months, there is ſuch a Plenarty as gives ſuch a Title to that ry 3c, as 3 
Preſentation,as will barr pro hac vice any others in a Dyare Impedit ©, —_— 
(4). So that thoſe things that are to make a perfect Incumbent (4) 21 El 4. 
(after Preſentation had  ) dodepend upon the duty of the Ordi- 34 & Kelw. 
nary; as (1) Admiſſion, which requireth Examination of the 98:Co-4-79- 
Clerk;whereupon ſometimes enſueth refuſal,and thereupon either +66 
Notice or no Notice ( as the caſe requires } is to be given to the "oP 
Patron, (2) Inſtitution, (3) Induftion. Upon the Patrons not 
Preſenting within the time limited,the Lapſe incurrs to the Biſhop 
fromhim to the Metropolitan, and from him tothe Crown,where 
it reſteth. But if the Biſhop take his time, then is his Pre- 
———_ a Collation, and in the Right of the Patron him- 
af. 

(2.) The Incumbent is that perſon in Law, to whom the Fruits 
of any Eccleſiaſtical Benefice do belong, inſomuch that the Fruits 
takenduring the vacation or vacancy of a Benefice,ſhall be reſtored 
tothe next Incumbent (e),who ſtands charged to the King for the (e)St.28.H.8. 
Firſt-Fruits,;to be accounted immediately from and after the avoid-<11+ 
ance or Vacancy of any ſuch Benefice or Spiritual promotion (f), I 
and for that end, and towards the payment of the {aid Firſt-Fruits; () IÞ1d- 
the next Incumbent ſhall have a reſtitution of theTirhes,Fruits;ob- 
lations,Obventions,Emoluments,Com modities, Advantages,rents, 
andall other revenues,Caſualties,& Profits whatſoever,certain, & 
F£E 2 uncertain 
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uncertain, belonging ro any Archdeaconry,Denary,Prebend,Par- 
ſonage, Vicarage, Hoſpital, Wardenſhip, Provoſtſhip,or other $pi- 
ritual promotion, Benefice,Dignity, or Othce,growing, or ariſing 
(es) Star. Ibid. during the vacancy of any of the ſaid Spiritual promotions (g ); 
& Cokepla, and every Archbiſhop,Biſhop, Archdeacon, Ordinary or any other 
0.368, perſon, having to his or their uſes received the ſame, that ſhall 
'X refuſe to render and reſtore the ſame to the next Incumbent, ſhalt 
() Stabid, forfeit the treble value of what he hath ſo received(h). 
(3.) If any Incumbent happen to depart this hfe during the 
Incumbeney or Plenarty, ſhall before his death have cauſed anyof 
his Glebe-Lands to be manurcd and ſowed at his proper coſt and 
; charges with any Corn or grain,he may inthat cafe make his laſt 
(7) Ibid. 21 H. Will and Teſtament of all the profits of the Corn growing upon. 
C__ the ſaid Glebe-Lands by him ſo manured: and ſown (5). Andif 
(4) fg Jac, One be put intoa Place; then removed, and another put in, the 
#'ood's Caſe. firſt ſhall have the Fithe happening in ſuch Vacancy (k ); forthe 
ſucceeding Parſon ſhall have the Tithes happening during the Va- 
cancy,deducting the charges of colleting the ſame , and ſervin 
the Cure during ſuch Vacancy. Alſo if an Incumbent be remoy 
(1)Per Co. ina Quare Impeait,the Plaintiff ſhall not have the main profits (h. 
Nick.12 Jac. And an Incumbent being in by Uſarpation, he cannot be removed 
_ Calc, . but by a Quare Impedit-(m). 
— (4.) An Incumbent Reſident that keeps a Curate , is obliged 
Rcll.Re toread the Common Prayers in his Parrh Church once a month in 
(n) Mich.13- his own perſon,on pain of forfeiting Five pounds for every omiſl- 
Jac.B.R-Cale gn (n). 
IG of (5-) In Thomſor's Caſe, where F. Libelled for Dilapidations+ 
——_ r againſt the Executors of his Predeceſſors, and Henden moved for 3 
(x) Sr. 14.Car. Prohibition; for that that T.is not Incumbent,for his Preſentation, 
2.C.14. was by the King retione Minopitaris of one C. and the King had not 
any ſuch Title ro Preſent : for where the King miſtakes his Title 
the Preſentation is void,and he is no Incumbent. 6. Rep.26.Green's 
Caſe. And'Sir Tho.Gawdy's Caſe, where the King prefented jur. 
Prerogat. when he had another Title; and the preſent action was 
adjudged void,and-whether he is Incumbent or not, that {ball be 
tried. But by the Court a Prohibition was denied, becauſe that he 
he was now Incumbent. Andtthe Judges would not take notice of 
theill Preſentation of the King - Butin cafe of Simoyy the Statute 
wakes the Church void, and then the Judges may take notice of 
that, and grant a Prohibition,if the. Parſon ſues for Tithes.Butifa 
Buare Impedit be brought,and appears that the King had not cauſe 
of Preſentation , then a Prohibicion may be granted: which was 
alſo granted by allthe other Juſtices. Afich. 3 Car.C.B. Thomſon? 
Caſe. Hetley"s Rep. 
. (6) lo 
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6.) In Dame Chichleys Caſe againſt the Biſhop of Elyit was 
faid by Henden ,. That an Incumbent by the Statute of 25E4.3.c.7, 
cannot plead (quarenus ſuch) unleſs he be Incumbent ante diem im- 
perrationis Brevis,, unleſs he be Incumbent pengente lire he cannot 

lead,&c. Hutton, if one be Preſented,Inſtitnted, and Admitted: 
before the Writ,and InduCted after,and before his Pleader, he may. 
plead well (o). Co) Paſch. - 
(5.) ALibel was againſt Z.Vicar ofS.in the High Commiſſion- 67 > 2- 
Court at Tork , becauſe that he was zor Refident,but lived at Doiz= gig. Caf, 
caſter,and neglected to ſerve his Cure ;- and that divers times he y cbic#/-j. 
when the High Court vifited,ſpoke ſo loud,that he was offenſive to Hetley'5 Rep. 
many. and being reproved for that, he gave a Scornful Anſiver : 
20d that there was one Wright in the Pariſh,who had a Seat in the 
Church,and that the Vicar would fpit in abundance into the ſaid 
Seat,and that when Wright and his Wife werethere. And that in 
his Sermon he made Jelts, and ſaid, That Chriſt was laid int a Man- 
8, lecaufe he bad no mony to take up a Chamber, but that was the kna- 
very of the Inn-keeper ', he being then in contention with an 
{nn-keeper in the Pariſh. Andtbat in time of Divine Service he 
thruſt. open the door of}/righr's Seat, and ſaid, That he and his 
Wife would ſit there, in diſturbance of Divine Service. And for 
that a Prohibition was prayed and granted;for the High Commitſ- - 
fion cannot puniſh Non Reſidency, nor breaking the Seat in Divine 
Setvice:And the other were things, for which he ſball be hound. 
to the good behaviour z and the Complaint ought to be to the Or-- 
dinary ( Pp), (þ) Howſon's - 
(8) Note, by Taþeld, that by the Statute of 13 Eliz: cap, 20, Caſe. 
of Non-Reſidency, That if the Parſon be Abſent Bo dajes in a years — 4 
although it be ar ſeveral times (viz) tendaics at one time, and -/,, 5: rue 
twenty daiesat another time,until exghty daies,&c. That is withift ſpeabs of 4b- 
the Statute,by which it hath been adjudged ( q). ence not above 
(9.) The perſonal Reſidence of all Eccleſaſlical perſons on their 0 _ = 
Cures reſpectively is a duty ſo incumbent on them forthe better J;91 10 0009. 
diſcharge of their Sacred Funttion;the prevention of Dilapidcations 7; re 
and the maintenance of Hoſpitality , that is isenatted , That (4) $i4nr 
every Spiritual perſon promoted toany Archdeaconry,Deanery,or, verl-Caluer. 
Dignity inany Church Cathedral or Collegiate,or Beneficed with NY 5 Kep>- 
ay ParfonageorVicarage,ſhall be perſonally preſident and abiding 
n, at, or upon ſuch Dignity, Prebend, or Benefice,or one of them 
at the leaſt ; and that if any ſuch perſon wilfully Abſent himſelf 
rom his ſaid Beneſice, &c. by the {pace of a Month at one time;or 
2 Months at ſeveral times in any one year, to be accounted at ſeve- 
ral times, that ſuch perſonſoabſenting ſhall forfeit ten poundsfor (r)St;21 H.9.7 
every ſuch defaulr (7). It is alfo further provided, That the Parion cap-13e, Y 
OL 
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or Vicar ſhall be Reſident in and upon his Parſonage or Vicarge- 
Houſe (ifhe haveany ) and not at any other Houſein the Pariſh; 
but if he hath no Houſe on his Glebe,or be removed without fraud 
for his Health,or without fraud Impriſoned, or be beyond Seain 
his Majeſties ſervice,or without fraud abide in any Univerſity with- 
in this Realm to ſtudy, or bea Chaplain qualified for Plurality by 
the Statute of 21 H.5, either of theſe may excuſe his Reſidence for 


{:) Co.6-21.b. the time (5). Alſo the King may givea Licenſetoany of his own 


Chaplains to be Non-Reſident (t) : And any Eccleſiaſtical perſon 
may be Non-Reſident for ſuch time as without fraud he is attending 
a Suit in Chancery. There are alſo other Chaplains of other perſons 
that are qualified for Now-Reſidence (u) , which for brevities ſake 
are here omitted. And where a Chaplain is qualified in reſpett of 
his ſervice for Plurality, if his Lord die, or be Attainted , orbe 
removed from his placezit will not it ſeems ſuffice that he be Reſ- 
dent only upon one of his Livings,without the King's Special Li- 
cenſle with a Non obſtante (x ). | 

(10.) The Canon made by Cardinal Orho,and afterwards Con- 
firmed and de novo Eſtabliſhed by Orhobon, ſeems very ſevereasto 
Vicars in Caſe of Non-Reſidence;tor in their conſtitutions it is Or- 
dained, That if any Non-Reſident ſhall receive the profits or Fruits 
of a Vicarageghe ſhall reſtore the oneMoity thereof to the Church, 
one half of the other Moity to the Poor of that Pariſh, and thereſt 
to the Archdeacon of the placeif he diſcharge his duty in making 
a diligent Enquiry yearly herein,6 ſhall forthwith make it known 
to the Biſhopz and whoever ſhail diſobey the Premilles by one 
Month,ſhall alſo bedeprived of his other Benefices, if he have any, 
and be rendred incapable of ever having that Vicaraye again, or 
any other Benefice for Three years: And in caſe the Archdeacon 
ſhall negleCt what herein is enjoyned him, he ſhall be deprived of 
that part allotted him as aforeſaid,and ſuſpended ab ingreſs Ec- 
cleſie, Conſtit. Othobon. de ReſidentiaVicariorum, 

(11.) The Oath of Reſidence on a Vicarage is as pres IL, 
Ego A.B. juro, Qyod ero Reſidens in Vicaria mea, niſi aliter diſpenſe 
tum ſurrit # Diaceſano meo. What opiritual perions may be dif 
charged of Reſidence, and by what means,vid.Sr.21 H. 8.13, 

(12,) In an Information upon the Statute of 21 #.83.cap.13.of 
Non-Reſidency, it was found by Special Verdict, That Dr. N. was 
Incumbent,inveſted in the Rettory of S.and that he was allo ſeized 
ofa Houſe in S. aforeſaid,ſcituate within twenty yards of the Re- 
ory, and that the manſion-houſe of the ſaid Rettory was in good 
Repair,and that Dr.N.-held that in bis hands and occupation with 
his own proper Goods,and did not Lett it to any other,and that he 
inhabited inthe faid Meſſuage, - and not inthe Parſonage : on 
. rarute 
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- Statute of 21 #.8. cap. 13.provides, That every Parſon promoted 
toany Parſonage, ſhall be Perſonally reſident, and abiding in, at, 
andupon the faid Benefice : And in caſeany ſuch Spiritual Parſon 
keep not Reſidence at his Benefice, as aforeiaid,but Abſent himſelf 
wilfully by the ſpace of a Month together, or two Months to be 
accounted at ſeveral times in any one year,and makes his refidence 
or abiding in any other places by ſuch time, that then he ſhall for- 
feit for every ſuch default Ten pounds, the one half to the King, 
the other half to the Informer. The Queſtion was, Whether the 
fd Dr.N.were Nox-Reſident,and incutrd the Penalty of this Sta- 
tute? It was Argued by Houghton, that he had incurrd the penalty 
ofthe Statute, and was Non-Reſident within the intent thereof; he 
faid, that to ſome intent all the Parith may be ſaid the Benefice of 
the Parſon, for that he hath Benefit out of it, andhe is called Par- 
ſon of ſuch a Town or Pariſh ; but this is not the Benefice that the 
Statute intends, upon which he ought to be Reſident,c>c. Alſo he 
ſaid, That there were Seven cauſes of making the ſaid Statute; 
whereof but two are to our purpoſe; the one is Hoſpitality, . the 
other Relief of the Poor,and theſe are to be done in the Parſonage- 
houſe,for this is the Free Alms of the Church : and fo it was.Ad- 
judg'd, 34 Eliz.. B.R, Broomand Hudſon ; and 4c Eliz.. B, R. bes 
tween Butler and Goodall, Coke 21. b. That he ought to be Reſident 
upon the Parſanage-houſe,and not elſewhere; and he agreed, That 
impriſonment without deceit,and ſickneſs, are goed Excuſe.. For 
the Defendant, Barker Serjeant argued, Thatit appears by the Spe- 
cial Verdit,that Dr.N.held&theParſonage-houſe in his own hands,. 
and did not Lett it ; whence he inferr'd, That his Servants were 
reſident upon it, &&e. andthat by the Cauncil of Lazeren allthe 
Pariſh ismade the Benefice of the Parſon,.&c.. Alſo that before 
the aid. Statute every Spiritual man was obliged ' and compellable- 
by the Eccleſiaſtical Law toa Reſidentz yet if he- were in the 
Kings Service, or an Officer ofthe Chancery, he. ſhould be excuſed, 
oaths Regiſter, fo. 51.6. though that he were Dean, .the 
which Office meerly requires his Perſonal.Reſidenee; . as it. is there 
laid. This Caſe was compounded by the Lord Coke, but he intend- 
ed thiswas.no Reſidence within the Statute, for this was not his Be-- 
nefice,but the Tenants part of that;as he ſaid,hath:been Adjudged: 
uto the Exchequer, 


(13.) In Butler and Goodall*s Caſe,. it was Reſoivedivpon- the vid;;Mori's 
Natute of 21 #7, 8. That a Parſon.of a Church. ought to ſtay and Rep. - 
be commorant upon his Rectory ( viz. ) upon the Parſonage-©2:s: ne 
,and not inany other Hoaſe,although it be within the Paziſh, Ro _— 


but lawful Impriſonment without Covin, is a good cauſe of Non- g,x, 


e; Alſo, if there be no Parſonage-houſe: ( for imperentia 
excuſat 


C— 


—Of Incumbents, as ako _ 


Cro.par.1. 


| appeared tobe this: The Defendant by ladenturedid Demif-uts 


excuſar Legem ) alſo Sickneſs without fraud, if the Patient remoye 
by advice of his Counſel in Phyſick , bona fide, for better air and 
recovery of his health, The Statute is intended not only for fer- 
ving the Cure, but alſo for maintaining the habitation of the Par- 
ſon, for him and hisSucceſſors,and for Hoſpitality.Vid.Cs.6,pa,21, 
& Go. par.1. 

cali the Caſe between Triniry Colledge and Tunſtall it was 
Reſolved, That an Annuity by Preſcription for a Penſion iſſuing 
out of the Church lay againſt the Incumbent, as well for the Ar- 
rerages due in the time of his Predecefſor, as in his own time; 
For that the Church it ſelf is charged with it in whoſe hands ſoever 
it comes. 

(15.) By Cardinal Orho's Conſtitution [ De Inſtitutione Vicarie- 
rum] it is Ordained, That none ſhall be admitted to a Vicarage, 
unleſs he firſt take his Oath,that he will have his perſonal & con- 
Ttaat Reſidence thereon;otherwiſe his Inſtitution thereto to be null 


and void, and the Vicarage to be conferrd on another. Cnſk, O- 


thon,de Inſtiz Yicarior,. From which Canon the Gloſs thereon doth 
raiſe this Queſtion,viz. Whether a Vicar not having poſlibly 
Dwelling-houſe yer built for his habitation in the Pariſh , and 
living for that reaſon in ſome neighbour-place , and at another 
man's Table out of his Pariſh,may according to the Oath afore- 
ſaid enjoyned by the faid Canon,be ſaid to be reſident? where the 
Queſtion though argued in the Negative, yet is Reſolved in the 
Affirmative ; and that he ſhall be reputed as Reſident, if he beſo 
nigh ſcituate to his Pariſh, that the Inhabitants thereof may cot- 
veniently have acceſs to him,as oft as the Pariſhioners haye need of 
his Miniſtry,and ſo as on all requiſitions he be ready to adminiſter 
the Sacraments within the Pariſh ; for in conſtruction of Law, he 
is ſaid to make his reſidence ſufficiently there or in that place,where 
he doth diſcharge his work and duty,albeit he lives elſewhere: L. 
cum quidam facit. ff. defwn. inſtrutt. Likewiſe, the Law in requiring 
ſuch Reſidence aimsas well at Hofpitality asat the diſcharge of the 
Miniſtry. Alſo, he that is Abſent only about the affairs of the 
Church, is reputed in Law as Preſent and Reſident : Alſo the Br 
ſhop may diſpenſe with his Not-reſidence notwithftanding fuck 
Oath aforeſaid : Glo.in ver. Reſidentiam ditt, Conſt. Orho. Yea, be 
may alſo be ſometimes Abſent not only upon neceſſary,but alſo FA 
on his Family-occaſions,with Licenſe from the Biſhop, as alſo 
his Recreation, where it is for recovery of his or prevety 
tion of Sickneſs. Gloſ.ibid, 

(16). In an Aftion upon the Caſe,for a Promiſe; upon 3 Ne 
afrmpſit pleaded,a Special Verditt was found,upon which the Caſe 
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the Plaintiffall his Tithe of Corn and Hay , and'the Agreement” 


between them was this, the Plaintiff ſhould pay him for the Tithe Paſch.9. Jae: 
fifty five ſhilliugs , and this by agreement was to be paid at 4 day B-R-Shpberd 


certain, then following : The Deferdanc having this Tithe,paiſed ! 
the ſamein this manner to the Phaintiff;and <-ow- this Agrecmenr 
and promiſe,being not performed, the Plaintiff brought his Activri. 
It was found, that the Defendant confeſſed the Agreement to be _ 
ſo, but in Barr he pleaded the Statute of 13 Eliz, cap, 20, arid of 
14 Eliz..cap. 11, for the avoiding Leaſes made by a Parſon, by 
his Abſetice from his, Living by the fpace of cighry dais in 6fie 
years andatio ſhewsthat one Stallow who was Patſoht of Shay- 
ringrent0 whom theſe Tithes did belong(and in whoſe Right the 
Defendant claimed them ) was Abſent from his Parfonage by the 
ook exghty daies in one year, and ſhews in what year, and {6 by 
his his intereſt determined, and Agreement with the Plaifififf,by 
this made void but they found further (as the Plaintiff rpadse it ts 
appear) That Sratow the Parſon of Sharringron was not Abſent itt 
manner as it wasalledged, for that they found , that he did dwell 
inanother Town adjoyning, but that he came conſtantly to his 
Parihh-Church, and thereread Divine Service, and ſo went away 
ain: They did alſo find that he had a Parfonage-houſs ift Shar- 
rages fit for his habitation; and whether this were an Abferice 
within the Statute, as to avoid his Leaſe, they left that ts the 
of the Court. Yetverton Juſtice, This is-2 good No#- 
Reſidency within the Statute of 2 1 H. 8. cap. 13.but notaw Abſence 
to avoid a Leaſe made within the Statute of 13 Eliz. cap. 20, It 
cannot be ſaid here in this Caſe, that he was Abſent, for he came 
fourdaies inevery weeks andin his Pariſh-Church did read Di- 
vine Service, Williams Juſtice, npon the Statnteof 13 and 14 E- 
iz. the Parſon ought notto be Abſent from-his Church eighty 
daies together in one year (4 Rettorie ſua; ) but this is n0t ſo hete, 
for he came to his Chuxch., and read Divine Service there 
Mo Wedneſday, Friday, and Saturday, 2d'therefore cle 
this be ſuch an Abſence, within t oye and intention'of 
theſe Statutes,as thereby to-avoid hibLeaſe.  Felvorren Juſtice het 
ypctobe; Abſent eighty dates together , pey fyarouns ds Olbegin. 
'& ultray-and this to be alt ar one time, and ſo the ſarwe 
Ughtto have been laid expreſly the: which: is not fo done here; 
for thavit appears here, that he was at his Pavſonage-houſE, atid 
Gd read Prayers every Surduy; Wedneſday,  Pridey, and Sutwwdlay ; 
udſo thewhele Count were cleavof Opinion tar this Adſerce 
tereasthe ſameappeared to be,. was norfach an: Abſente by the' 
of Eighty daits inohe year,to avoid His Leaſe within the ſhit 
and fo the Defendants Plea in Bart! not- good)- and 
Gges there- 


_ - ==" Of Inouchbents, a5 aſſo") \ 


anita by the Rule of the Court Judgment was entred for the 
-Plaintifi. | 
(17.) AnInformation was Exhibited againſt Two Parſons by 
Mich.1o.Jac. 7.5. upon the Statute of 2 1 H. 8. cap. 13. againſt one of them for 
B R.Z.S.a- Non-Keſodency,; and againlt the other for taking of a Farm; the 
gainſt Martys one of them pleaded Sickneſs, and that by the Advice of his Phy- 
_— ſicians he removed into better Air, for Recovery of his health; 
par.  Andthisisjuſtifiable by the whole Court : vid. more for this Coke 
6. par. fo. 21. in Butler and Goodall's Cale, The other pleaded, 
That he took.the Farm for the maintenance of his 'Houſe and Fa-" 
mily; and this alſo isjuſtified by the' Opinion 6f the whole 
Court. Grooke moyed the Court for the Defendants,' That the' 
Plaintiff was a Common Informer, and that he did prefer this [n- 
formation againſt them, only for their vexation, and ſo to draw: 
them to compound with him, as formerly he hath done fo by 6 
thers, for which they proſecuted an Indictment in the - Countrey, 
upan the Statute of” 15 Eliz.-cap. 5: ' made to-prnifh common ln- 
formers for their Abuſes. The whole Court did adviſe them to 
proſecute this Inditment againſt him. - Cooke moved tor the De- 
fendants, That in regard the Informer is a man of no means,that 
the Court would order him to put in ſufficient Sureties toanſwer 
Colts, if the matter wentBagainſt him,and that then the Defen- 
dants would preſently anſwer the Information. - Wilkams Juſtice, 
aullam habemns talem legem, this is not to be done 3 but the Rule 
of the Court was, That the Defendants (hould not anſwer the In- 
tormation, until the Informer appeared in perſon. 
(18.) Inan Aftion of Covenant the Plaintiff in his Declara- 
_ tion ſets forth, that the Defendant was Parſon of D. and did Co- 
BR 2, Venanty That the Plaintiff ſhould have his Tithes of certain 
verſ.Thomas, ands for thirteen years ; andthat afterwards he'Keſigned, and 
Bulſtr.par.3- another Parſon Induted , by which means he was ouſted of his 
Tithes,. and for this cauſe the Altion brought. The Defendant 
pleads in Barr the Statutes of 13 Eliz. cap. 20. and 14 Eliz. 
cap. 11 for Non-Keſidency , upon which Plea the Plaintiff de- 
murr*din Law. 4t was urged for the Plaintiff, - That the Plea 
in Barr was. not good ,becauſe it is not averred,that the Defer- 
dant had been Abſent from his Parſonage by the ſpace of Eighty 
daics ina year , for otherwiſe the Covenant is not void by the 
Statutes. Fer the Defendant it was alledged, That the pleading 
of theStatute of 13 Eliz. is idle, . but by the Statute of 14 Eli, 
this Covenant is made void; for by the Statute, all Covenants 
{ball be all one with Leaſes, made by ſfach Parſons: and in this 
caſe, if this had beena Leaſe, this had been clearly yoid SUr- 
render of the Parſon; andſoincaſeof a Covenant. Doat 


an 


9. 
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jo and Houghton Juſtices, The Statutes of 13 and 14 Eliz , i" not 
meddle with Aſſurances at the Common Law, nor intended to 
make any Leaſes void , which werewvoidat the Common Law; 
and therefore Frm Corenant he here is not made void by the —_— 
unleſs he be Ablept-Ezg 1SParſonage.: 1 Chi 

Jaſticeagreed with them 5 dures is e for 


the Plaintiff,. and that ke Preamb ramble of tg... it is ſhewed 
the intent'oF" the" Rh Saeg make EovenanedÞ d, within 


the Proviſion of 13 Ekz. by Abſence for ET And xd Jodg- 
ment in this Caſe Was given for the Plaingff, 


CHAP. XXI8. - 


Of Abs and, Mii; of of Chania 


1. Abbot, what ; whyſo called; the ſeveral kinds thereof ; and 
how many anciently in England. 

2, Afamous Abbot anciently in Ireland : The manner of their 
Eleftion preſcribed by the Emperour Juſtinian - Ancienly the 
Peers of France were frequently Abbots. 

3. The ancient Law of King Knute concermng Abbots. 

4. The Abbot, with the Monks , making 4 Covent, were a Core 
poration. 

5. Abbots were either Eleftive or Preſentative;, they were Lords. 
of Parliament : How many Abbies in England , and which the 
moſt Ancient, Founded by King Ethelbert. 

6. Chaunter and Chauntrics. what, and whence ſa called ;, their: 
wſe andend;, 47 belonging anciently to St,Pauls in London; , 
when and by what Laws their Revenues were weſted in the 
Crown, 

7. Before King John's time Abbots-and Priors were Preſentative, . 
afterwards EleCtive. 

VS. Six difftrences taken and Reſolved on in a Caſe at Law touching 
Chaunteries, 

9. Certain Caſes in Law touching Lands, whether undey pretence 
of Chauntries given by the Statute to the King, or not, 

10. What the Court of Augmentation was, the end and uſe 
thereof, when Eretted , how Eſtabliſhed , and by whom Diſ- 

ſolves. IEFn wy 


(1.) Bbaand Abbas have one & the ſame ſignification,there- 

fore Abbotsare called Parres. c. ult, de Regular. Tuſch, 

Concl, 3. nx. 7.1t it is either an Hebrew or Syriack word, 

ſgnyfying Pater with the Greeks and Latins,from the two firſt He- 
brew Elements or Letters, Alephand Beth inverted ; which Name 

the Monks firſt aſſumed at their Original in Syria and Egypr. And 

although now in this Kingdom we know no more of this word 

[ Abbot] than the very Name thereof; yet for his Antiquities fake 

he hath the Alphabetical. precedence in the Index of this Abc: 

Incnt, 
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ment,whether he be Arclimanarien, Novl, Gorft. 1 15. of Cuthobi- 
arch, or Archimonachus, Horton, it ver. Fendi. Marſil.colum.de - 
Eedeſs. reds. C. 15. nu. 5, 6,whether Mirer d,and theteby exempt 
from the Dioceſan's Juriſdiction, as having withifi theit own Pre-- 
gr rcqurv Yr Amar eanrn gr berhg Lords in Par-- 
lament, whence called Avbors Sovereign, 9 R.2:4.4. Or:not Afi- 
16d, but ſubject tothe Dioceſan in alt Spiritual Government. c, 
Mondfteria,18.g.2. c. Abbas, & ©. Viſuniidi chit 4ſeq. hid. Ones 
16.4.7. & C. cum Venerabilis. Extra, de Relig. Dom. vid. Stow. 
Ann, __ gs Abbas rg he is Patty 6p nw] 
JanoeN. #1 wo Cithol, glo. Jo. Andr. ds Reſeript. c. 1. verb, Abbares. 
a* Clem. &: Coke ar: 7are Eccleſiaſt. fo. 38, 26d hath the thief go- 
verament of a Religious Houſe, and who with the Monks makes 
aCoveat z:0f theſe Abbots , together with tws or three Ptiors 
there Were heretofore in England about the number of Thirty in 
all What Confecration is to 4 Bilhop,that BenediCction is to an 
Abbot," but in diversreſpects :fot a + Biſhop is not properly ſach 
untill Confecration;..but an Abbot being Elefted and Confirmed, 
is properly. ſich before/Benediftion. rp.de Swpl,, egl. Prel; 6b, 1. 
& 10, (lem4 Sraturrusy de Shae, Monach. in Clem, G* cap, Amini» 
. myo Atcuſar. 

(2.)The. Venetable- Mr. Bede ſpeaks of an Iſland in Heland which: 
ever had an Abbot veſted with fuch power and Authority, that 
every Proyince, yea,andrthie Biſhops themſUlves were under his - 
Goveramentzand ſubject to this Juriſdiftion: : Beda bb. 3.de Geſtis, 
£99. 3. Spelm.. de Promi. Excleſ.Angl-Sax. Ar. 603, TheEmperour - 
Tuſtirian in the Firſt Book of his Codes hath expreſly ordained and - 
peeſcribed the manner and: form oof the Eleftionand Confirmation - 
ofa-Abbot.,. and what perſons they —_ be, and How qua- 
like, that ſhalt be accounted worthy of that Ecelefraſtical Digni- 
ty. Cl,1.t.3. 6,47. 1,40: De Epiſe. & Cher. © Novel.” '5. cap. 9. 
& Novel, 123. c. 34. My. Blox in his Nozmio-Lexicon takes notice 
ofthe word [#bbacy] and faies, it is the ſame to'an Abbot, as Bi- - 
ſhoprick is toa Biſhop, xeſembling it tothe word - Paternity, arid 
eites a-very Ancient Record wherein that word-is uſed. Ar.24, c> 
35HS.e. 17,18. Sciant . ... quod Epolfabella Corhitif. Penb. pro - 
Salute Anime mee Dedi Deo cr Abbathia de Nutteleg. roram. Wice 
hamjutra diftam Abbathiam;cc. In theſe lattor Ages the Abbors, . 
through thie favour of Princts , and their reſpectrothe Church, | 
have been reputed as Peers and Secular Lords, towhom they 

ted the Provenues of Abbacies proportionable toſuch Dignity - 

the ſupport thereof : Thus many of the' Peers of France have | 

wry anciently' and frequently been Abbots, as appears by Paradine, . 

Wid-wrote the' Annals of Burgundy night 7 hundred years my | 
| 2 
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(2) Terms 


Law, very. 


Abbot. 


{t) Ibid. 
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and then afirmed;that he had ſeen very Ancient Records,whereig: 
the Peers of France uſed theſe ſtyles and diſtinftions,viz. Duke and 
Abbor, Earl and Abbot, &c. Gui. Paradin, Annal. Burgund, lib.z, 

Jub. An. 1103. & Prat, 

(3) Notwithſtanding the ill opinion, which in theſe daies not 
without cauſe is conceived of the Ancient Abbies, yet it cannot 
without ſome breach of chariry be well ſuppoſed ; but that ſuch 
Houſes, commonly called Religious, were in the primitive and true 
intent thereof better purpouſed by the Founders , than after 
Ctiſed by their Inhabitants; for by the Law made in the daies of 
F.Knute n4.6.it is evident,what ſtrict devotion and blametefCon- 
verſation the Ancient Princes of this Realm expeCted from ſuchas, 

then poſlelled theſe Abbies: The Law was this,viz. We will that 
Gods Minifters, the Biſhops, Abbots, &c. doin a ſpecial mannertas 
a right courſe, and live according to Rule ,, that they call to Chriſt night 
and day, much and oft, and that they do it earneſtly : And we Com- 
mand them, that they hearken to God, and love Chaſtity » Full 
theywit, that it is againſt the Right, to meddle with Women for Laſts 
ſake : Annet Ridl.Yiew, &c. cap. 4.Seft,1. Whereby it ſeemgtheſe 
Spiritual Fathers were ſuſpected of old to incline to the Fleſhall 
daies of the Week. An Abbot might be preſented toa Churchsfor 
he was capable of an Appropriation , whereby he was perpetual 
Parſon Imparſonee,and had Giram Animarum. 34 H. 6.15:  -- 
(4.) The Abbot, or the chief Head of Abbres, being together 
with the Monks of the ſame Houſe, a Covenrgmade a'Corpottition} 
and was not by the Common-Law further charged with his Pre 
deceflors Atts, than for ſuch things as werefor the uſe of the 
Houſe,or ſuch Acts as were done under the Common-Seal thereof 
(a). And albeit a Creditor had a Specialty againſt a Monk;yet not 
the Abbot,but the Monk's Executors were chargeable for his Debt 
contracted before his entry into Religion, unleſs it were for ſome 
ſach thing as came to the uſe of his Houſe (6b). | 
(5-) Of theſe Abbots ſome were Eleftive, others Preſentative 
and under this Title were comprehended other Corporations Spi- 
ritual, as Frior and his Covent, Friers, Canons,and ſuch like. And 
as there were Lord-Abbots: ſo there were alſo Lord-Priors, who 
hadexemprt Juriſdiction,and were Lords of Parliament: Co.de Fur: 
Eccleſiaſt. fo, 28.4, It is ſuppoſed, that the Abbot of St. Auftinsin 
Canterlary was the ancientelt of any in this Kingdom, Founded by 
King Erhelbert in An.602. and nextto him in Antiquity the Ab- 
bot of Weſtminſter, founded by Seabert King of the Weſt-Saxomy 
An.604. Scme difference there is among Authors touching thelf 
Number inthis Realm, whereof ſome reckon but T wenry Six. Sit 
Ed.Coke ſays they were Twenty Seven Abbots and Two Priors(: by 


—_— 


Butavery Modern Writer gives us a Catalogne of no leſs than 
Thirtyrhree Abbots and Priors (4) ; whercof ſome were Priors A- (4) Mr. Blount 
liens born in France,Governours of Religious Houſes, erefted for 18 his Nome- 
Foreigners here in England , ſuppreſſed by Henry the Fifth aftex ©** 

his Conqueſts into France,and their Revenues after given by Henry: 
theS:xrb to other. Monaſteries and Houſes of Learaing,eſpecialty 
for the eretting of King's Colledge in Cambridge and Earor, Stow. 
—_—_ 1 H.5.c.7. | fa | 
- (66.) Chaunter [Cantator) A Singer in the Quire (e). At St. (e) An.r3 EL. 
Davids in. Pembrokefpire, the Chaumer is next tothe Biſhop, there cap.10. 
being noDean(f'.. Chauntry [Cantaria] Zaes ſacra ; ideo inſti--(f) Camb, 
ta & dotataprediis, ut Miſſa ibidem cantaretur pro anima Funda- Brit. 

toris & Propinquorum tis, Theſe were commonly little Chappels 

or particular Altars in ſome Cathedral or Parochial Church, en- 

dowed with Lands or other Revenues,for the maintenance of one 

or more Prieſts,to officiate as aforeſaid ; whereof mention is made 

incertain' Statutes in this Realm (g), -though not to ſuch ſuperſti-- (2) 37. H.8. 
tious uſes as aforeſaid. - A man might make a Chawnrryby Licenſe cap 4- 
ofthe King without the Oxdinary, for the Ordinary had nothing *' .- a4 
todo therewith: 9 #.6. 16. It might beFound in a Cathedral *5 2&9 
Church,alſo in any other Church : 9 #.6.17. Roll. Abr.ver.Chaun- 

&), lit. A.9Q. 387, Of theſe Chaunteries there were (it ſeems) 47 

belonging to St.-Pxls Church in London (bh). The Superltitious: AX 
main uſe and intent of theſe Chawnreyies originally was for prayers - + gon 
for Sonls departed,under a ſuppoſition of Purgatory, and of being - 

releaſed thence by Maſies Satisfatory; and is int Adam's Caſe, 
fo. 112. mentioned by Sir Hen. Hobazt Chief Juſtice inthe Caſe of: 

Pitts againſt James , That Prayerfor ſuch: Souls was the general 

matter of all Obits, Anniverſaries, and the like, which were but 

ſeveral forms of Prayers for Souls : And-* ( as in- the faid-Caſe of 

Pitts) if a man give Land to a Paciſh-Prieſs to pray , orſay MaRs 

for his Soul ; this is within the Law, that is within the Statutes of 

37H.8.c.4. and 1 E4.6.c.14. as it is-held 16 Eliz. Dyer, 337. 

for to this purpoſe he is aSouls Prieſt, not a Parochial(z). By 7) Trin: 12. 
which Statutesall Chauntries, and alt their Lands and Heridita- —_— 
mentsare given to the Crown , andall Lands, Rents, and Profits CaſePtty 
given to the finding of a Prieſt for the Supcsſtitious ends aforeſaid, ow} 4 = _ 
tocontinue for ever,are veſted in the aCtual poſſeſſion of the King 2 
andof his Heirs and Succeſſors for ever;who ſhalt alſo have by the 

ſaid Statute of 1 F4. 6. all the Common goods of ſuch Chann- 

tries, and the Debts thereof ſhall be paid tothe Kings Treaſurer; 
and ſhall alſo have all Lands, and alMuch ſums of money, andpart 

ofthe iſſues of Lands given for the maintenarfce or for the finding 
of any Anniverſaries, Obits, Lights, Lamps, &c, Only the For 
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daily Maſs for the Soulsof their deceaſed Founders and their 


doth not extend to ſuch Lands,as whereof the Governoursof fuck 
Colledges as were mentioned therein, or Chauntries, were ſeized 
to their own uſes,nor toany Lands or Rents given by the King for 
the term of his life anly,. nor toany Copy-hold Lands; and all 
Rents and yearly profits due to any Patron,Donour;andFounder of 
any of the ſaid Chawnaries,c.and the Right of others (except the 
Governours of Houſes): are by the ſaid ACt faved to them (th): 
All Chawntries, Colledges,Free-Chappels and Hoſpitals, were by 
Parliament given to _ H. 8. for the carrying on of the War a- 
gainſt Fraxce and'Scorlana, Towards the Charges of which Wars 
the King obtained a-Grant in Parliament of 'the fame, with the 
Lands thereto belonging,to be united to the Crown:But dying be- 
tore he took the benefit thereof,he left that to ſuch of hisminiſters, 
who had the managing of Afﬀairs in his Son's Minority : Hep, 
Hiſt.Eccleſ. .pag.12. lnthe Reign of of King E4.6. one ot thegreat 
Affairs was the retrieving of a Statute made in the 27th year of 
King H.8. by which all Chanteries, Colkdges, Free-Chappels, and 
Hoſpirals, were permitted to the diſpoſing of the King tor termof 
his life;but the King dying before he had raken many of them ints 
his polleſſion, it was ſer on foot again inthe time of King Ed. 6. 
and by Parliament during his Reign it was Enacted, That «liſuch 
Colledges, Free-Chappels, and Chaumeries, as were in being within 
Five years of the preſent. Seſſion ,, which were nat in the Athual peſ- 
ſeſſion of the ſaid late King, &c. ether than ſuch as by the Kings Come 
myſſions ſnould be altereg, tranſported , and changed, together with 
all Mannors, Lands, Tenements, Rents, Tithes, Penſions, Portions 
and other Hereditaments , to the ſame belonging, after rhe Feaſt of 
Eaſter then next coming, ſhould be adjudged þ.* na , and alſo be 
in the Aftual and Real poſſeſſion and Seiſin of. the King , hs Hizs 


 #nd Succeſſers for ever. And although the Hoſpitals, being at that 


time 110,were not included in this Grant,as they had been in that 
to the King deceaſed, &c.yet there were go Colledges withia the 
compals of that Grant ( thoſe in the Univerſities not being rec- 
koned inthat Number) and no fewer than 2374 Free-Chapelsand 
Chanteries ; the Lands whereof were thus conferr'd upon the 
King by Name,but not intended to be kept together for his beneht 
only. In which reſpect it was very ſtrongly. inſiſted on by Arch 
biſhop Cramer, That the diſſolving of theſe Colledges, Free- 
Chappels,and Chanteries,ſhould be deferred untilthe King ſhould 
be of Age; to the intent that they might ſerve the better to-fur- 
niſh and maintain his Royal Eſtate, than that ſo: great a Treaſure 
ſhould beconfumed-in-his Non-age;as it after was. Theſe Chat- 
teries canſiited of Salaries allowedtoone or more Prieſts, to lay 


Friends: 


and of the Court of Augmentation. 


as 4 —_— — 


Friends: which not app tin fs themſelves, were generally incor- 
porated and united to ſome Parochial, Collegiate, or Cathedral 
Church. No fewer than47 in Number being(as aforeſaid) found 
and Founded in St. Pauls Free Chappels, though Ordained for the 
fame intent, were independent of themſelves, of ſtronger Conſti- 
tution and richer Endowment than the Chanteries ſeverally were. 
All which Foundations having in them an admixture of Superſti- 
tion(as preſuppoſing Purgatory, andPrayers to be made for the de- 
liverance of the Soul from thence) were therefore now ſuppreſſed 
upon that account. Heyl. Hiſt.Eccleſ.in remp Ed.6.pag.50.51. 

(7.)Before King John's time the King and other Founders and 
Patrons of Priories and Abbies, were wont to Preſent Priors and 
Abbots (1) : But by King Fehr there was a Free EleQion granted 
unto Priors (mn), 

8.) In Adams and Lambert's Caſe, touching Chaunteries theſe 
differences were taken: (1) If onegive 20/. per annum for the 
Finding of a Prieſt, and limit tothe Prieſt 10 /. per annwn; all is 
given to the King, for the reſidue ſhall be intended for the finding 
of Neceſſaries : otherwiſe it is, ifa Condition be annexed to the 
Gift, to give 10 /. per annum to a Prieſt, there the King ſhall have 
but 10/, (2) Land of 201. per annu, is given to find a Prieſt, 
with 101, per 4717, thereof, and that the other 10 /, ſhall be tothe 
Poor, the King ſhall have but 107, But if it be for finding a Prieſt 
and maintenance of Poor men, without limiting how much the 

leſt ſhall have, the King ſhall have the Land, for otherwiſe he 

have nothing. (3) If Land of 201. is given for finding 
Salary for a Prieſt with 107. of it, and alſoa good uſe is limited, 
there the King ſhall have but 10 /. although the other Neceſlaries 
weto be found for the Prieſt,becauſe a good uſe in certain ſhall be 
preferred before a Superſtitious incertainuſe ; but if nothing in- 
certain be limited to the Prieſt, the King ſhall have the Land. 
(4) If Land be given to find a Prieſt, the King ſhall have it z but 
fa Prieſt have buta Stipend, the King ſhall have but the Stipend. 
(5) When a certain Sum is limited to a Prieſt, and other good uſes 
wealſo limited, which depend upon the Superſtitious uſe, all 
K given to the King. (6) Ifall the uſes be Superſtirious, of what 
certainty ſoever they are, the Land is given to the King; otherwiſe 
tis, if there be any good uſe (»). 

(9.) The Caſe was where A. deviſed to the Dean and Chapter 
ofT, 4001. to the intent to find a Chawntery in their Church per- 
petually,and an Obit for the Soul of D.and that the Chaumery-Prieſt 
ſhould have 40 Marks yearly ; King H. 4. gave Licenſe to theDean 

ad Chapter to purchaſe divers Lands in F. ad onera & operapieta- 
%:1n the Will of A. they purchaſed Houſes in F. and made Or- 
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dinances how the Prieſts ſhould be maintained, 'and'obliged them: 
ſelves & omnia bona fua ad performandim ; and they employed $1. 
for the maiftenance of the Prieſt, and other Sams for the Oh: 
Reſolved, That this was not a Chawrrery,ceither in truth,or in reputz 
tion, within the intent of the Statute of 1 Ed. 6. becauſe here are 
not any Lands given by 4. and his Intent cannot make a Chaymey, 
nor appoint any Landsthereunto, but obliged their Goods for the 
payment ofan Annual Sum to a Prieſt ; and when no Lands are 
given, nor employed to that purpoſe, it is not reaſon they ſhould 
be given to the King (0). 

A Freeman of London ſeized of Meſſuages of the value of 9 /, 
4 5. per ann, out of whicha Quit-rent of 42 s. per 027, was paid, 
6 H.7. deviſed theſame to the Parſon and Church-wardens ofthe 
Pariſh of S. and their Succeſlors, That the Church-wardens ſhould 
receive the Profits thereof, and therefore ſhould find a Chaplain 
for ever, to pray for the Soul of him and his Anceſtors, and to find 
an Anniverſary, ecxpending yearly on it 13 s. 44. and theReſidue 
of the profits thereof to be expended and employed about theRe- 
parations of the ſaid Church , which were done accordingly. The 
Queſtion now was, Whether theſe Meſſuages were given to the 
King by the Statnte of 1 EF, 6. of Chaunteries * It was faid, part 
of the Profits were given for a good uſe, and that ſhould fave the 
Lands: But Reſolved, becauſe that was incertain, for it is ( ſquid 
fucrit) and alſo for that it appeareth, That the Superſtitious uſes 
and the Quit-rent did amount to the full valance of the Mefſuages; 
and the value ſhall be taken as it was at the time of the makingot 
the Will, and not to be of any greater value ; that the ſaid Mefſi- 
ages were given to the King by the ſaid Statute (p). 

A man deviſed two Houſes in L. tothe Church-wardens ofS. 
(1) To find an Obi, andto beſtow 3 5. per 47nunupon the ſame 
Obit, (2.) The reſidue of the Profits to Repair the faid Charch 
of S, and to provide Ornaments in the faid Church, Inthis Caf 
it was Adjudged, That by the Statute of 1 Ed. 6. no more of the 
Land was tothe King, than was given to the Obir ; and the Devik 
tothe other uſes of the reſt was good (4). 

A Cirizen and Freeman of London ſeized of divers Meſſuages 
and Tenements of the yearly value of 301; 6 5. 8 d, by his Wil 
hefore the Statute of 1 Ed.6, Deviſed the fame to the Corporatr 
on of Skinners of London, and that 42 5. 84. thereof ſhouldbeenr 
ployed upon an Obir, and 12 Marks yearly thereof upon the Prieft, 
and the reſidue to be employed upon poor men of the Corporation 
decayed by Misfortune, who inhabited the ſaid Meſſuages and TE 
nements,and appointed the ſaid Poor men to pray for his 
further with the Profits to repair the Meſſuages and Tenewan. 


; and of the Gourt of Augrnantatiants\. 


and after the Statute of 1 Ed.6. was made of Chaxteries,. -It was 
the opinion of the Court, (1) That Lay-Corporations are ex- 
cepted out of the Statute for their Lands, whichthey haye to in- 
creaſe their Treaſure for the good of the Corporation, but not for 
Lands which they have to employ to Superltitious uſes. (2) Re- 
ſolved, Thatallthe money which was given for the Qbzt, and the 
finding of a Prieſt, was a Superſtitious uſe,and givento the King by: 
the Statute ; but that which was given for the maintenance of the 
Poor men,and although it was appointed them to pray for his Soul, 
which was a Precept ſuitable for that time, and which was given 
for the Reparation of the Mefluages, was not given to the Crown 
by the ſaid Statute : And Twrner's Caſe was vouched to be Ad- 
judged, where Land was given to the intent,that hisFeoffees ſhould 
keep an Obit with ſo much of the Profits of it as they ſhould think 
fit in their diſcretion,-that the Land thereby was not given to the 
Crown, but ſo much of the yearly Rent as the Feoffees employed 
tothat purpoſe ; and if they had employed nothing that way, thea 
nothing was given to the Crown: In the principal Caſe it was Ad- 
judged againſt the Queen aud Informer(r). And in the Caſe be- 
tween the Queen and Palmer it was faid by Anderſon Chief Juſtice, 


That where a Gift is made to ſuſtain Poor men and Maſs-Prieſts; London. 


without limiting a certain quantity,how much to one uſe,and how 
much to the other uſe, there the Queen ſhall have the whole Lang :: 
But if the quantity, was appointed as to one wie, and how much+t0 
tho other uſe, there the 1s 90t forfejted; but only. ſo much ag . 
isemployed to the Superſtitious ules(s). 


(10.) In order to the better execution of the Premiſles, there = 
wasa Court eſtabliſhed, commonly called the Court of Augmenta- Mort's Rep, 


tzons, erected as a Court of Record, by Authority of Parliament 
An.27H.8. which was to have one Great Scal,and one Privy Seal 
conſiſting of aChancellor as the chief and principalOfhcer thereof, 
a Treaſurer, Attorney, Sollicitor,Clerk,Uſher,and Meſſenger. All 
Lands,&c, belonging to Monaſteries,Priories,and other Religious 
Houſes, and Purchaſed Lands were within the ſurvey and govern- 
ment of this Court ; which(as the Lord Coke ſays)could not be ere- 
aed but by Parliament, becauſe a Chancellor and a Court of E- 


quity were conſtituted(t ), There were alſo other Miniſterial Offi- (:)Co. Inſt. 
cersthat had relation to this Court; for there were Ten Auditors, p-4-cap-1 5+ 


called Anditors of the Revenues of the ſaid Augmentations, and 


Seventeen particular Receivers of the ſaid Revenues (#). This ()St. 27 A.8. 
Court of Augmentations,together with the Court of General Sur- c-27. 


veyers being repealed, diſſolved, extinguiſhed, and determined by 
King #.8. by his Letters Patents in the 38th year of his Reign,a 
new Court of Augmentations was erected by his Letters Patents ; 
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which Repeal andDiſſolution thereof was held void inLaw,becauſe 
they had beenereCted by Authority of Parliament : For whichres- 
ſon alſo the new Erection of the new Court of Augmentations was 
held likewiſe void; and therefore the ſaid Letters Patents,as well 
for the diſſolution ofthe former, as for the ereCting of the later 
new Court of Augmentations,wereafter confirmed and eſtabliſhed 
by aStatute enacted by King E4.6.(x). Butafterwards Q.Mey, 

according to the power given her for diſſolution of the ſaidCourr, 


Rehearſal of the by ACt of Parliament, did diſſolve the ſame by her Letters Patents, 
Stat.& Coke ubi Dax, 1.7 an.in primo Regni,and the day next following by other Let- 


ſupr. C. 16, 
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ters Patents unired the ſame to the Exchequer, which was utterly 
void,becauſe ſhe had diſſolved the ſame before:So as ſhe purſued not 
her Authority; andſo it was Reſolved by all the Judges(y). The 
endand intent of this Court was, that the X. might be -oſtly dealt 
with touching theprefit of ſuch Religious Houſes ; and the Court 
took its name from this, that the Revenues of the Crown were {6 
much augmented by the ſuppreſſion of the ſaid Religious Houſes 
and the Land ; for by the ſuppreſling of ſome,and the furrendrin 
of otherReligiousHouſes, the Royal /rtrado was ſo muchiincr 

in the time of #38. that forthe better managing of it;the X.ereCted 
firſt the Court of Aygmentations, and afterwards the Court of Sur- 
veyors, But in ſhort time, what by the profuſeneſs of ſome, and 
the avariciouſneſs of others, it was at laſt ſo retrenched, that it was 
ſcarce able to find work enough for the Court of Exchequer.Here- 
upon followed the diſſolving of the faid Two Courts in the laſt 
Parliament by this King (z.). 


CHAP. XXX. 
Of Annates or Firſt-Fruits ; as alſo of Tenths ; 
of Aumone or Frank Almoign. 


1, Annates, what ; why ſo called ; paid anciently tothe Pope ;, when 
and by what Laws tranſlated to the Grown ; a Court thereof, when 
eretted, and by whom azſſolved. 
2, Thegreat Antiquity of Annates or Firſt-Fruits;, the great Re- 
venue it brings ta the Papal See ;, often complained of as a grear 
grievance anciently, | 
3: The Popes recerving of Annates compared to Aaron the High 
Prieſts receiving Tithe of Tathes: The Original, Antiquity) 
and Equity thereof controverted by ſome of the Antient Ca- 
noniſts, 
4. What the Tenure of Aumone or Frank &Imoign #5, a deſcript i= 
on thereof, with its uſe and end, 
5, The aj erence between Statute and Common Law touching An- 
nates or Firſt-Fruits, whether due and payable upon Inſtitutions 
" or not till Induttion. 
6. To whomthe Tenths of Spiritualties were anciently paid, and . 
how theycame to the Crown originally. 


of Archbiſhopricks and Biſhopricks ſeem to be one. 
. and the ſame thing,and wereAnciently paid to the See 
of Reme, and that throughout all Chriſtendom,.-as were alſo the 
Primitie, Firſt-Frwts, .or Profits of every Spiritual Living, but 
were afterwards by another Statute: tranſlated from the Pope to - 
the Prince (4). For thedue regulation whereof there wasa Court (,)5;; 259.8, 
purpoſely erected by a Third Statute (b), whereby it was made a cap.z. 
Court of Record, and - commonly called the Court of-the Firſt- (b)St-32, H.8.- 
Frutsand Texths,and ſo.continued until it was diſſolved. by Queen —_ H.8 
Mary (c); fince which.time it was never reſtored, albeit the Profits "Ed. "4g 
were reducedagain tothe Crown by Queen Elzabeth(d), and the yEliz. 4. 
mattersthereof to betranſatted,were transferred totheExchequer. (cSt.i Mar. 
The Firſ-Fruirs after the laſt Avoidance were probably called A- Scfl-2.cap: to. 
.»ae;,becauſe they took their meaſures from the rate or proportion wen Ig 
of one years profit of all Spiritual Livings and Promotions, and 
accordingly 


(1. B: the Statute of 25 #7. 8.20. Annates and Firſt-Fruits 
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accordingly are to be compounded for : ſo that theſe Annares, Pri- 
mitie, and Firſt-Fruits areall one; and it was anciently the value 
of every Spiritual Living by the year, which the Pope, claiming 
Mich, $Jac. the diſpoſal of all Eccleſiaſtical Livings, reſerved. Theſe Im- 
Co.lib, 12. Propriations beganabout the time that.Petydore Virgil, lab.$.6ap.2, 
makes mention of, wd. Concilinm Viennenle, quod Clemens Quintu 
indixit pro Annatibus, Thele Firſt-Fruits were given to the Crown, 
26 HS. cap.3. Sir Ed.Coke cites ati Ancient Record of this Subject, 
Hill. 34 Ed.1. An, 1307. Ata Parliament held at Carliſle, great 
complaint was made ot Oppreſlions of Churches, &c. by Wikam 
Teſta ( called Mula Teſta) and Legate of the Pope in which Par- 
liament, the K. with the allent of his Barons, denied the payment 
of Firſt-Fraits ; and to this cftect he wrote to the Pope : whereupon 
the Pope relinquiſhed his Demand, and the Firſt-Fruts for Two 
years wcre by that Parliament given tothe King. Theſe F:rſt- 
Fruits or Annates, Primitie, are the Firſt-Fruits after Avoidance 
Co. Inſt. par.q. of every Spiritual Living for one whole year(except Vicarages not 
Cap-14+ excceding 10, and Parſonages not exceeding 10 Marks)but all are 
to pay Tenths, Which Tenths pr ny wr Hy theTenth 
part ot the value of all Eccleſiaſtical Livings yearly payable to the 
King, his Heirs and Succeſlors, by the faid ane 26H8.c 3, 
and 1 Eliz..to be valued according to the value of Eccleſiaſtical Li- 
vings, which were ſometimes valued by a Book of Taxation made 
in 20 Ed. 1. which remaineth in the Exchequer, and by another 
Taxation in 26H 8. whichalſo remaineth in that Court. And ac- 
Co ibid, cording to this latter Taxation are the values of Eccleſiaſtical Li- 
vings computed for the Firſt-Fruits and Tenths. The Lord Gke 
{ays; That the Biſhop of Norwich had in 19 Ed, 3. by Preſcription 
time out of mind,&c.F:irſt-Fruits within his Dioceſs of all Church- 
es after every Avoidance. But theſe were alfo given to the Crown 
by the Statute of 26 H.S.cap.3. And as for the Tentbs the Cane- 
niſts do hold, That the Pope pretended to have them Jure Dzvino, 
Num. 18. 26, a5dueto the High Prieſt by pretence of thefe words,Precipe Levi 
REI "ow ris atque denumcia, cum acceperitis & filiis Iſrael Decimas quas deds vd- 
= "" — W bis, Primiriasearum efferte | ry id eſt, decimam partem Decime, tt 
repuretny wobis in Oblationem Primitiarnm tam de areis, quam de t0r- 
cularibus, Cf nniverſis quorum accipietis Primitias offerte Domine, & 
dateea Amon Sarerdoti, But the Parliament in 25 #.8 and'26 
H.8. were not of opinion that theſe Tenths did belong to the Br- 
ſhop of Rome, as appears by the ſeveral Preambles of the Starutes 
then enated : And had they been due Zure Drvino tothe j 1 
is not probable that Queen Mary by the Act of 2653-Ph. cf Me.4. 
wonld have cxonerated anddiſcharged the Clergy rhereof, nor rc- 
fuſed to have had them paid to the Pope; nor contd the Biſhop! 


of Aumoneor F rank Almoign. 


Norwich (as aforeſaid) have preſcribed to have Firſt-Fruits within 
his Diocels, if they had been due tothe Pope de jure divino, ſpeci- 
ally for that Anthony deBecke,tor whom the Preſcription was made, 
wasa Reteiner to the Court of Rome, and made Bilhop of Norwich 
by the Pope. YV7d.Co.Inſtir .par.4.cap.14. 

(2.) It was an old Obſervation, and of nolefs truth than Anti- 
quity, that there never was any Invention that ever brought more 
Treaſure to the Biſhop of Rome, than this of Annates, which is of 
far greater Antiquity than ſome Modern Writers ſuppoſe : ſo Po- 
hdore Virgil. Pol. Virg. de invent.rerum, lib. 8.cap.2. Et Annates 
more ſuo appellant Primos fruttus unins Ann Sacerdotis vacantis, aut 
dimidiam eorum partem, Hiſtorians do not agree, what Pope firſt 
impoſed Firſt-Fruits : Watf. An.Do.13 16. Trivet.Ramdphus C:ſtren- 
fs, lib.7.c.42, Polyd Virg: ubi ſupra. Platina, Fox, &c, This Tri- 
bute or Revenue long ſince, when the Biſhop of Rexze had not ſuch 
large polleſſions as now he hath, yet at valt expence and charge to 
uphold and maintain his Dignity,was gradually by little and little 
impoſed on ſuch vacant Benefices as himſelf conferred and beſtow- 
ed,which,as Hoſt:enſis(contemporary with P. Alex.the Fourth) doth 
afhrm,was often complained of as a very great Grievance : fo that 
after this Labarel{declared in the Council at Vienna, That Clement 
the Fifth, who was made Pope in the year 1305. forbad the recei- 
ving thereof;and thar laying the ſame aſide, the I wentieth part of 
theSacerdoral Revenues ſhould inſtead thereof be annually paid to 
the Biſhop of Rome; but this not taking effeQ, the Pope fo re- 
tained the faid Amnarrs to his Exchequer, as that to this day it re- 
Gs one of the conſiderableſt parts of his Revenue. Polya, Yirg. 

sJHIY, 

( ng The Canoniſt Gammarus, in favour of the Apoſtolick See, 
aerts that Annares are very jultly required by the Pope pro Cor- 
fervando decenti ftatu, and compares it to Aaron the High Prieſt's 
receiving the Tithe of Tithes, the Tithe of ſuch Tithes as were 
given to the other Prieſts ; adding withal, that Annares are of 
very great Antiquity z Gammar, in Extr, Tulis 2, de Simon, Pape 
Eleft. nu. 2.53. in Repet. Fur. Can. To.6.par.2. to. 54. as appears 
by the Conceſſions of Fo. Andreas, and of Hoſtienſis ,, Fo. Andr.C 
Hoſtienſ. in c, inter cetera, de Offic. Ordin. the which Tho, Aqunas 
doth not deny, ſaying, That it is but conſonant to Natural reaſon, 

he qui omnium curam baber, de Communs alatur ', and thence 
concludes, That the Pope may require Tithes and Annates from 
the Clergy ; Agnin. 2. 2.4ueft. 87. artic. 4. As tothe Original of 
theſe Avnares, Platina and Blendas report them to have been firft 
exacted by Pope Boniface the Ninth : Others aftert jt to be in the 
time of Pope Jobs the. Two and wwentieth, which was above Sevcn- 


ry 


238 Of Annates or Firſt-Fruits ; &c. 


mer n_— _— a —— —— 


ty years before that Boniface, But Johannes Eccins int his Enchiridion 
againſt the Lutherans,ſays, that both Blondus,Platinazand Gravami- 
2s, whom he there nick-names (Eccleſia Conſarcinatores) were all 
kn an Error in aſcribing the Original of Annares to this Boniface or 
that John; for ſays he (quoting Johannes Andreas far his Author) 
in the Council at Vienna, Ann, 1311.,whereof P. Clement the Fifth 
was Preſident (which was long before Boniface or John the 224) 
there was a Debate concerning Amnates , Fo. Andreas ubi ſupr, & 
Gam. xi ſupr . But there ſuppoling Clement the Fifth to havebeen 
zſtcr Fohn 224. was the ground or reaſon of their Error. 

(4.) Aumone or. Frank Almozgn 1s the ſame which we call Libera 
Elcemoſyna, or Free Alms, whence the Tenure is known by the 
(a) Britton. Name, Tenure in Aumone, which is a Tenure by Divine Service(a), 
fo. 164. It isa certain Tenure or Title of Lands at the Common Law, as 
when Lands or Tenements are freely given in the way of Alms, to 
ſome Church or Religious Houſe, upon this condition or conſide- 
ration, That Divine Service ſhall be offered and Prayers made pro 
bono anime Donaxts, or the like : So that this Awnore or Frank, 
Almoign is no other than a Tenure orTitle of Lands or Tenements 
beſtowed upon God, by giving them to ſuch as devote themſelyes 
to the Service of God, for pure and perpetual Alms : whence the 
Feoffors orDonors cannot demand anyT erreſtrial Service from the 


Feoffces, ſo long as the ſaid Lands and Tenements remain in their 
hands (b). With this agrees the Grand Cuſtomary of Normandy, cap. 
4 23. and whereof Bratton writes at large (c). But Britton makes 
(c)BraRt. 1.2. another kind of this Land, which is given in Alms, but not in Free 
c.s&10. _ Alms, becauſe the Tenants 1a this are obliged to certain Seryices 
vid. FN.B. to theFeoffor(d). 


(b)Brirt. c,66. 


cs a f (5. In the Caſe of Denms againſt Drake it was ſaid, Thatifa 


Entries, verb, man be Inſtituted to a Benefice, he ought to pay the Firſft-Frurs be- 
Frank A4l- fore Induction by the Statute; but by the Common Law it waso- 
(2) Bri F therwiſe, for he is not to have the Temporaltics until Induction, 
< Mr. mt9% and therefore he could not pay the Firſt-Fruits: But another perſon 
cannot be Preſented to this Benefice during the continuance of the 
(t) Tn Cafe firſt Inſtitution. And an Inſtitution to a ſecond Benefice is a pre- 
Dennis verl, ſent Avoidance of the firſt (e). 
Drake. , (6.) Decime, ideſt, Tenths of Spiritualties were perpetual;and 
— paid to the Pope, till Pope Vrban gave them R. 2. to aid him + 
Digbit's Cale. gainlt Charles, King of France, and others, who ſupported Clement 
fo. 79. the Seventh againſt him. And 5#.3. by the Pope's Bulls all Tenths 
Mich g.Jac. were paid to #.3. for years: Theſe were given to the King 26H. 
Co. 1.12. 8. cap.3./id, Lambert de priſt, Angl.c*c. fo. 128, cap. 10, St sb1d.4mer 


Leges Inx.fo.,78.cap.4. 
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1, The genuin ſignification of the word Altarage , what is come. 
| prehended under that word : Two Caſes at. the Common Law 
\- rouching Altarage. 

-2, A ſevere Canon made by Cardinal Otho againſt the groſs abuſe 
of ,Altarage 3 an Arrifice to defeat that Canon: And whether 
Altarages may be let to Farm, 

23, Whether Tithe-Wool will paſs by the word Altaragium? 

4. The word Altaragium ſhall be expounded according to the uſe and 


cuſtome of the Place. 
"5. Wherber Tithe-wood may paſs to the Vicar by the word Altarae. 
gium, 


obſolete, yet in ſignification of Eccleſiaſtical cogni- 
| zance,and in the intent thereof praCticable at this day. 
Mr, Blount in his Nomo-Lexicon takes notice thereof, as a wotd 
which comprehends not only the Offerings made upon the Altar, 
butalſo all the Profit which accrues to the Prieſt by reaſon of the 
Altar, Obventio Altaris. And for further proof and illuſtration of 
this matter, there cites a Preſident out of the Orders and Decrees 
ofthe Exchequer in the Reign of Queen Elzzabeth to this effect, 
That upon hearing the matter between R, T. Vicar of W:/t- 
Haddon, and E. Ardrewes, it was ordered, That the faid Vicar 
ſhould have , by reaſon of the words ( Altaragium cum manſo Com- 
ptents) contained in the Compoſition of the Profits aſſigned for 
theVicars Maintenance,all ſuch things as he ought to have by theſe 
words according to the Definition thereof made by the Reverend 
Father in God,Johbn Lord Biſhop of London,upon Conference with 
the Civilians, viz. e&c, all Doctors of Law, h. e. by Altaragium 
Tithes of Lamb, Wool, Colt, Calf, Piges, Goſlins, Chicken,But- 
terCheeſe, Hemp,Flax, Honey,Fruits,Herbs, and ſuch other ſmall 
Tithes, with Offerings that (hall be due within the Pariſh of Weſt- 
Haddon (a). Thelike Caſe was for Norton in Northamptonſhire, (a) Mich.21 
heard of late years in the ſaid Court,and upon the Hearing ordered E!!z- in Scac. 
Inlikemanner as aforeſaid. Thus all Oblations,whether in Money page p 
or Bread,to ſuch or ſuch an Altar her out of Deyotion Yo Cu- q 
| [| OM, 


(1, \ Ltarage or Altaragium, a word though now ſomewhat 
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ſtom,made either by the Pariſhioners or Strangers,are eſteemed to 
)Gloſ.in be offered nomine Altaragis (b). Under which Notion may be com- 
Marr. Par. prehended Oblations, Obventions, and Offerings,which in effet 
Bloun's N0- ſeem to be but as one and the ſame thing, and that which: may be 
_—_ - wr called meerly Spiritual, rhe Oblations. being ſuch things Real or 
hay Perſonal as are offered or dedicited to God and his Church,which - 
ſeem to be included in Obvention ; the other Profits conſiſting in 
the Tithes Predial or Perſonal;as alſo-inthe Glebe: Fohn de Aron 
in his Gloſs upon Cardinal Orho's Conſtitutions,deſcribing the Pro- 
wentus ex Altari, ſays, that they are Offerings either in- Bread or 
in Money, or conſiſting in other minute Qblations,' yulgarly called 
Altaragiwn. Conſt. Otho. cap. Auditu, verb, Proventus ,. Gloſs, thid, 
Which word extendsit ſelf alſo to-all things pertaining to the Al 
tar,and relating to the Ornaments thereof, which were by the Cx- 
nons and Conſtitutions of King Edgar, Az. 967. tobe Mundiſſema 
G apprime Concinnata: Canon.g.2, Edgar.Reg, e Veterrimo MS, Codice 
Saxonico , Colleg. Corp. Chriſti Cantabrig. But this cannot refer 
properly to the word Altaragium otherwiſe than in-Jenſu largo, 
tor by the genuin ſignification thereof is meant only the Obyven- 
tions, Oblations, and Profits of the Altar , not the Ornaments 
thereof. 

(2.) In Cardinal Orho*sdaies, about 170 years fince , this Pro- 
venue of Alrarage was molt groſly abuſed by many of the: Clergy,. 
inſomuch that he made a moſt ſevereCanon or Conſtitutionagainſt 
the Offenders in that kind, for in theſe daies (as he obſerves in the 
Canon) theſe Miſerable Prieſts (for ſo he there calls them) toad-- 
yance the profits of their Vicarages out of their raycnous Cove-- 
touſneſs , by the exceſlive gain of their Altarages ,, would admit 
none to their Penitential Confeſſions, unleſs they firit depoſited: 
ſome money,in purſuance of a precedent Compact( as the Gloſs has 
it) by way of a Simoniacal extortion, far exceeding the allowed 
and accuſtomed Altarages or Oblations of the Altar: And there- 
fore , firſt declaring them not only unworthy of all Eccleſiaſtical 
Benefices,but alſo of the Kingdom of God, did Decree,- That the 
Biſhops in their reſpeCtive Dioceſles ſhould make a moſt exatt En- 
quiry touching this horrid abuſe, and that all ſuch as were found 
guilty thereof,ſhould be removed from and deprived ofthe Bene 
fices they poſleſſed, and for the future be render'd incapable ofall 
Eccleſiaſtical Preferments,and wholly ſuſpended from their Fur- 
Ction forever. Conſtir, Otho. Ne aliquid exigatur pro Sacraments 
fol.6. verb. Audits, Notwithſtanding which there being then 10 
uſe and prattice another kind of SimeniacatArtifice to advance the 
exceſs of Altarages, by Letting them and otherEccleſiaſtical Re- 


venucsand profits ofthe Church to Farm,another Canon or Con- 
| ſtitutzon 
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ſtitution was then alſo Decreed, inhibiting and forbiddingall ſuch 
Farms of Altarages in any kind for the future: Where Fohn ds 
Aton in his Gloſs upon that Canon ſays, it was conſtituted for the 
prevention of S:monyz and there takes the occaſion to put the 
Queſtion, Whether it be lawful to allow a ParochialChaplain for 
his ſtipend the AnnualObventions of Alterage in whole,or in partz 
the Negative ſeems (ſays he) to be inferr'd from the Text of that 
Canon; but in his own opinion he is of another judgment, becauſe 
it matters not, whether his Salary be paid in Mony or any other 
Eccleſiaſtical thing z and concludes,that an Aſſignment of ſuch AL- 
rerages may ſafely be tolerated ; and that the Prieſt to whom Alta- 
rages are due,may appoint his Proctor to collect the ſame, and be- 
ing ſo Collefted, lawfully be aſſigned him for his Stipend: And 
although the Canon forbids the Letting to Farm the Alrarages,and 
other profits of the Church,yet the Gloſs holds that the Temporal 
Provenues of an Ecclefiaſtical JuriſdiCtion may be ſold or lett to 
Farm; but not the Spiritual Right of the JuriſdiCtion it ſelf. zb5d, 
Cnftit, Ne Dign, tradantur ad firmam , verb, Eccleſias, & Gloſs, 
FE) 


(3.) Note, upon Evidence to a Jury, between Brett and Ward, 
upon the diſſolution of a Vicarage inthe County of Warwick, 
which was part of the Priory of Dantry , where the Pope by his 
Bull gave to the Vicar Minutas Decimas & Altaragium, And it was 
ertifed by the Dottors, That Alraragium will paſs to the Vicar 
Tithe-wool, &c. and the uſage was ſhewed in Evidence, and the 
Copy of the Popes Bull; and the Court would not credit that 
without ſeeing the Bull it ſelf: And fo the Plaintiff was Non-ſuit, 


and the Jury was diſcharged (c). Bulla, h.e, properly Yeſicula {;\gritt and 
ague ſuperflaens : But in this caſe a more reverend eſteem was had #0r4's Cale. 
ofthe Popes Bull. Bula is alſo taken for the Boſs of a Nail or Bri Winch. Rep. 


de : Hinc Bulla pro Sigills & pro obſjgnato Diplomate, in primis 
lteris Pontificum plumbeo ſigillo notatis, Has literas Bullam w0- 
Cant , quia plumbea butt arttentur , quemadmedum apud Reomanos 
bulla erat Qrnamentum axreum , quod jungebat weſtes : Eſt enim 
bills tumor , & ornamentum ilud, hoc Bulle nomen retinuit, quam- 
us in figuram Cordis efſet fabricatum , ut refert Macro. in 1. Satur. 
quare aliquoties veftis ipſa Bullata Bulla nuncupatur ; wa C& litere 
Apoſt. Bulla plumbi munite, Bulle nuncupantur. Gammar. Extra. 
Cumtam Divino. 

(4.) W.Libels agamſt G. in the Eccleſiaſtical Court for Tithes 
of Wool;*Wood;and Apples, &c. and he ſhewsthat he was Vicar 
there; andthat theS E. 1. there was a Compoſition , That the 
Parſon ſhould have the Tithes of Grain and Ray, C& prerereathe 
Vicar ſhould have Altaragium : And for that that thoſe Tithes did 
I1i1i2 not 
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not belong to the Vicar, heprayed a Prohibition. And Hendey 
objetted , That the Pariſhioner ought to ſet forth his Tithe, and 
not diſpute the Title of the Parſon or the Vicar ; .but the Vicar 
ought to come into the Eccleſiaſtical Court pro intereſſe ſuo : But 
notwithſtanding that , and notwithſtanding the Vicar refuſests 
claim thoſe Tithes ,- and that alwaies within memory they have 
been paid to the Parſon ,, yet a Prohibition was granted: Andin 
the end (upon the Compoſition.) power is reſerved to the Ordi- 
naryif any doubt or obſcurity be in the Compoſition, to expound 
or determine it , and-if he pleaſe, to increaſe the part of the 
Vicar; and there was no power of diminution : As by Hutten, 
it is alſo uſual in ſuch Compoſitions z and they ſay, . That the 
word Altaragizmm (hall be expounded according to the uſe; as 
if Wood had alwaies been paid to the Vicar by virtue of thisword, 
ſo it ſhall continue, otherwiſe not : And ſo 1t had been Ruledin 
the Exchequer; end upon that Preſident it was Ruled according- 
Iy in this-Court : and by them Wood is Minuta decima , as in the 
(4) Dr.mwood Cale of St. Albans it was Ruled (a). 
and Green- (5.) In a Trial at the Barr in an Action of Treſpaſs, the Que 
wood 5 Caſe, ſtion ariſing between the Parſon and the Vicarzas touching Tithe- 
Herl.Rep. Wood, and to whom the ſame belonged : As to this by the Op- 
nion of the whole Court clearly , the Parſon de mero jure ought 
is 16 foo to have the Tithe-Wood, if the Vicar be not Endowed ofthe 
- BR. Reynolds; Tamevor claims to have it by Preſcription; but without ſucha Do- 
verſGries, tation or Preſcription the ſame belongs tothe Parſon. Another 
Bulſtr.par.2. Queſtion was propounded for the Vicar,who entitles himſelf unto 
the Tithe-Wood by theſe words [| Altaragium] and Minute Deci- 
me, whether theſe words will carry the Tithe-Wood unto himor 
not : As to this,the expoſition and true definition of this word 
[_ Alteraginm ] is conſiderable, and to whom this is due. [Ate 
ragium ] as was obſerved, is that which is dueto be ſerved at the 
Altar. Williams Juſtice , Altaraginm is that only and properly 
which is offered at the Altar , and Jfnute Decime are the (mall 
Tithes; alſothe word [| Altaraginm] will not carry Tithe-Wood: 
And this js the Queſtion here > Whether the Vicar by this word 
[Altaragium] hath Title to the Tithe-Wood ? Grok Juſtice 
This word Altaraginm doth not carry the Tithe-Wood,whichare 
great Tithes, but Minutas Decimas, which are petit ſmall Tithes; 
Minute Decime & Altaragia, the Vicar, as was urged, is to have 
them by his Compoſition, and that by theſe words he is to to have 
Tithe-Wood, Fleming Chief Juſtice , There isan uſage here 
laidin the Vicar to have the Tithe-Wood, by reaſon of theſe 
words, Akeragia & Minute Decime, the which the Vicarcanno 
waics have, but by Preſcription or by ſuch a Uſage z and ou 
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fame may p- by theſe words Altaragia & Minute Decime,and 
the Uſage had accordingly : Alſo Sheaves of Corn have paſſed by 
Ufage to the Vicar, by the words Altaragia & Minute Decime, 
and ſoit was Adjudged in the Court of Exchequer. The Fudges 
all agreed in this, That by theſe words Alteragia & Minute Deci- 
me, by Uſage, Tithe-Wood may —_ and ſo hath the Opi-: 
nion of all the Civilians been. Fleming Chief Juſtice,and the reſt 
of the Judges agreed in this, That by Uſage, the word Alteragia 
ſhalt be accounted inter Minutas Decimas. \ Wilkams Juſtice, By 
the word Alraragia Tithe-Wood doth not» paſs ; but iF the 
Vicar have uſed to have the {ame., time out of mind , This 
is good, and ſball paſs under the. words of Pnute Decime, Fle- 
ming Chief Juſtice, Thoughthe Law be againſt it, «that 'Tithe- 
Wood doth not paſs by theſe words , yet by Uſage'ithathrbeen 
allowed good-to carry Tithe-Wood-by theſe werds;being of ſmall 
nale; and by ſuch uſage Tithe-Wood may paſs, though the Law 
be againſt it. | Not 


CHAP. XXXIL 


Of Tihes, 


1, What Tithes are; the Original thereef in England, with the 
Diviſion and Subdiviſion thereof. 

2. Whether the Quotity be Moral, or only of the Ceremonial or 
Tudicial Law ? Inſtitution of Tuhes ; the lawfulneſi 
thereof under the Goſpel ;, it is Sacriledge, Theft, and Robbery to 
withhold them. J 

- =» wa Arguments againſt the payment of Tithes , An- 
wered. 

4. A fourfold Diviſion of Tithes under the Levitical Law. 

5. The Schoolmens conceit touching the Diviſion of Tuhes,in alluſun 
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to the Diviſion of the Law of Moſes. 
. Tithes anciently Eccleſiaſtical are now Temporal Inheritances, 
ſeveral Laws touching Tithes in general. 

7. What the Common Law of England underſtands by Tithes: The 
firft obſtruttions thereof by Charles Martel. 

8, The ſuppoſed reaſon, why T ithes before the Lateran Council might 
be paid to any Church or any Prieſt , The original Diviſion of 
England into Parifhes. 

9. The Exatt proviſion anciently,as well before as fince the Cinqueſt, 

made by the Sovereign Kings and Princes of this Realm for the due 
ment of T ithes. 
he Suppoſition of the Parochial Right of Tithes to be ſettled by 
4 Canon of the Council of Lateran, Contradifted. 
11. Whether a Parſon may make a Leaſe parol of his Tithes, 
12, Tithes diſcharged by Unity of poſſeſſion. 
13. ACovenant between Parſon and Pariſhioner touching Non-pay- 
ment of Tithes, 
14. Whether Proof by one Witneſs in caſe of Tithes,ought to ſuffice 
the Ecdleſiaſtical Court. 
15. Tithe-Wool, and Rozten ſbeep;, Tithe Calves. Be 
16, Tithe- Headlands; Tithe-Wool;, Lamb and Wool included in 
Small-Tithes, 
17. Tithe-Woll of ſheep depaftured in one Pariſb and Shear din 4 
not her. 
18. Suit for the Tithe-Graſs of a Riding Narge. 
19. Modus decimandi ronching Tithe-Woll, and Lamb. ak 
20, 
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and Pheſants are net titheable. _ E Ls 
21. Saffron,, whether ir be Small Tithes;, Veniſon not titheable. 

. 22,” Prohubition for not allowing. Praof by one Wigneſs, - — - 
23. An Attion of the Caſe lies againſt a Parſon, that takes not away 
in due time ns Tathe-Corn ſet ont; GG... 

24. The Pariſhioner not obliged to. divide the Tithes into Moitios, 
where two perſons have po—_ of Tithes by balves. . 

. 25, A Cuſtome of not tithing the odd Sheafs,good. CHAS: 

26. Whether Tithes ſnall be paid of the Glebe © Leaſed 10-4 Far- 
mer. ; | Pn WS Lab 2 

27. Wherber Tirhes may be Leaſed or Releaſed withaur deed. 

28, A Parſon may Sue in the Eccleſtaſtical Court pro modo De- 
cimandl. wy 

29. - Whether that Court may proceed therein in caſe the Modus be 
denied.” =_ RN ha y 

\ 30.” In what caſe the Right of. Tithe 54x triable inthe Exchequer, 
31, A Caſein Lawtouching Preſcription, and of Tithes of Park 

Diſparked. © LI k 

32, What things are reputed ant re ane Decimz, and 
how the vary according to the Circumſtances. 

33, bach Tithe are payable of Cartel for the Dairy or the 
Plough. 

34. Whether a Dean and Chapter be capable de non decimando 
their Lands. 4 

35. Touching Tithe- Herbage of younr Cattel, of Hedge-ſtuff, of Or- 
chards,,and the Cuſtom of Hearth-peny. 

36, Tithe-Fiſh, Cuſtomary Tithe ;, whether Probibition or-not..-. 

y © aa tithable, if ſold; whether Pigeons, . if \ſpemt inghe. 

0uje, . | 

' 38, ' Several Caſes touching Diſcharges of Tithes. 

39, Hay of Headlands, whether titheable ? 

40. Preſcription for diſcharge of Tithes upon payment of 10 5, per- 
ann, 

| 41, A Forreſt in the Kings Hands is priviledged of Tithes , not ſo- 

in the hands of a Subjett : The Right- of Tithes berween Par-- 
ſon and Vicar, triable inthe Feeleſe Fical, 

42, Whether Tithe ſnall be paid for Hedge-boot and Fire-hoot ? 

43. Touching Tithe of young Cartel, of Hedging and” Fencing. of 
the Herbage of Heifers, and Horſes , of Dry-Cattel , and of 
Gardens :, how far tithable, or not, "ee 

44. Apples ftollen out of the Orchard , not titheable , no Tuhe of 
Paſture of Milch-kine grown dryunleſs kept for Sale, 

| 45. Compoſition for Tithes for life , not good without Deed, 

| 46, Eſtovers 
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- 46, Eftovers burm in the hexfe, not Trthable, The Hearthpy 
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good by Preſcription. 
47. A Compoſition for Tithes de anno in amurn. 
48. The Modus decimandi #s Suable in the Ecclefbaſtical Cant, « 


4 wellas the The 3r ſelf. -- 


49.  Prohibitjon in caſe of Libel to prove m perpet.rei-memo. 

50 Cuſtome of Tithe-Graſs Cocks as to both Mathes, | 

51. In a Prohibition upon matter art Common Law, and not wirkia 
the Stat. of 2 E. 6. 13, the Suggeſtion need not be provedia 
Six months, © © | 

52. Tthe-Hay of Headlands ; Cuſtome and Preſcription, 

53. Tithe-Hay of Heathlands , alſo Titht of Pidgeons. 

54. Minue Tuthesto the Vicar. 

55. Tithes to Parſon and Vicar may amount but to one Attion. 

56. The Curate may not Preſcribe in Tithes againſt the Parſon, 

57. Curates may ſue for Penfions in the Eccleſiaſtical Court. 

53. By the Civil Law, the Parſon to have Notice when Tithe ſa 
out. 

59. Attion on the Caſe againſt a Compounder for Tithes Sning in the 
Eccleſiaſtical Comrt. : 
Modus decimandi by one may beld 4s to others for « Prot 

ition, | 

G1. Compoſition for one year good without Deed; not if for years, 

G2, Saris , Fly Wilow Whirethorn eek 
ner ſhall preſerve the Paſons Tithe for him? La 

63. Teſtis Singularis nor ſufficient to prove payment of Tithes inthe 
Eccleſtaſtical Court. 

64. Compoſition for Tithes, and a Prohibition thereon, - 

65. Tithes taken away by a Stranger after they are ſer out, the Par 
fons remedy lies at the Common Lay. 

66. In what Caſe no Coſts upon failure of Proof of the Suggeſtin 
wit hin the Six months, 

67. Modus Decimandi may be Sued for in the Eccleſiaſtical Gurt 
where if denied, they are to ſurceaſe. 

68. Cuſtome in Cornwall rouching Tithes of Sea-fiſh. 


"69. In what Caſe an - Agreement for T ithes far years may be Lood 


without Deed. | 
70,  Inwhat Court Tithes of Rents in London may be Sued, \ 
71, AColleftor of Tithes cannot Licenſe a Pariſhioner to carry. am) 
his Corn: , "74 
72. Whether Dev: lies for Treble dammages:upon Frandulent ferrng 
"forth of Tirhes:'\ © | 1 
73. Tithesphere thy belong to the Parſon or the Vicar, Cognmes 
ble in the Broleſiaſtical Court ,where the Right of Tithes 15 C eff 
7+ 
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| 74. The Eccleſiaſtical Court not Fudges of the Bounds of a Pa- 
riſh, | 
75. Modus Decimandi #» reference to 4 Park, 


76, A Fraudulent ſetting ont of 'Tithes , #s no ſetting them out 


at all. 

77. The Vicar ſhall have Tithe of Rape-Seed , being within a Pre- 
ſeription, though a new thing in England. | 

178. What the word Garba ſignifies. 

79. Whether Wood in its own nature be great Tuthes ;, and in what 
caſe it ſhall paſs by the words de minutis Decimis. 

Bo. If two Titles of Tithes unite in one perſon, there need but one 
Adion for ther, 

81, A Parſon may not ſet a Leaſe for years of Tithes yer parol 


- only. 
82. If a Parſon be diſturbed in carrying away his Tithes ſet out, 
his Remedy lies properly in the Eccleſiaſtical Court. 


(1.) IT HES [ Diſmes, Decime] probably an abbreviation 
| from the Saxon, Teopung, or Tithing, properly De- 

curia in that Language. Lamb. Expl. of Sax. words, 

wb, Decuria. That the Apoltles and Elders at Jeruſalem were 
competently ſupplied by the Contributions of the Zewiſh Proſelytes 
is very conjecturable in that they ſold their poſleſſions,and brought 
the price thereof and laid it downat the Apoſtles feet ; and ſuch as 
then planted the Goſpel, and laboured in the Word and Doftrine, 
hadtheir maintenance by theContributions of their Converts,/7d. 
Cncil.Grang. Can.7.& 8. AndSt. Cyprian writing to his Church of 
Certhage, Epiſt.33. & 34. toreceive Aurelixs and Cellerinus, Confel(- 
ſors, ſaith in Epiſt. 34. Presbyteris honorem deſignaſſe nos ills jam ſcia- 
tis, ut + ſportulis 1iſdem cum Presbyterss honorentur, Diviſiones Men- 
nas equaris quantitatibus partiantur , Know you, that we have 
already deſigned to them the Dignity of Presbyterſhip, that they 
might be honoured with ſuch allowances as Presbyters have, and 
receive equal ſhares in the Monthly Dividends. So that Sportwle 


were the allowances, which in this Infancy of the Goſpel the Preſ(- Cawdrey' 


byters had out of the Contributions of the Converts; and the Fra- | — of 
p- 8. 


tres Sportulantes mentioned by him in his Epiſt.66, were the Clergy 
which! received ſuch allowance. Theſe Converts(after the Conver- 
lion of Conſtantine the Emperour )) many of them being Gover- 
ours and Nobles, ſetled great and large Demeſn-Lands upon 
thoſe who Converted them ; and that (according to Mr. Seldex'”s 
conjeCt ure) the firſt Oratories or places of Publick Worſhip, were 
built in the Lands beſtowed on them; which firſt Oratories were 
called Cathedrals, Sees, or Seats, from their conſtant yy 
KkKk there- 
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thereon. That the Chriſtian Church even in times of Perſecution 
laid claimto Tithes as due Fure Dive», is, partly confeſſed by Mr, 
Selden himſelf, citing ſome paſſages in the Ancient Fathers to that 
purpoſe.But when the Empire became Chr:t:«,then the Chriſtian 
Clergy did more earneſtly preſs the Donation of Tzthes; and in 
proceſs of time they prevailed,nort only by Preaching and Canons, 
but by the EdiCts of Emperoursand Kings, to. have Tithes, given 
to the Church. And it appears,that the Romay Emtire,whereever 
iedid reduce any Conquered Countrey in formam Provincje, ap 
Pointed the Farmers of the Cuſtoms, to collet among other Im- 
poſitions, the Tenrths of the Tenants of rhe Empires ; that is, of 
all who occupied any Land in the Conquered Province, eirher,as 
immediate Tcnants to the Emp.re, or as Sub-tenanrs under then, 
The Publicans thereiore who collected theſe Tributes were called 
Decumazni, as Nr, Sclzen, pag.39. of his Hiſtory of Tithes dothob- 
icrve out of Appian, But whether theſe Tenths were received by 
the Senate or Empcrours,npon a Cavil or Relieious account,.ls not 
liquid and clear : For the Emperours always till Chriſtianity came 
in ( nay Conſtantine and other Emperours even after Chriianiy 
was received, till Grariaz's time, as the Noble and Learned Ds 
Pleſſy in his Myſtere of Iniquity obſerves out of Zoſimen ) continued 
the chief Pontzfice or High-Prieſthood 1n their own perſons, And 
as touching us here in England, Dr. Heylin, P, H. Treleyny, in ts 
Treatiſe touching Tithes, p. 3. faith, Tithes' are not given tothe 
Miniſters by the People ; for Sr. Ed.Coke on Lirr. Tennres, lib;1..9. 
Seft.73. fol. 58, aſlerteth, Thar it appcars by the Laws and Ordr- 
nances of Ancient Kings, and eſpecially of King Alfred, That the 
firſt Kings ofthis Realm had all the Lands of England in Demejn, 
and Les Grandes Mannors & Reoyelties they reſerved to themſclves, 
and with the Remnant they for thedefence of the Realm enfeoffed 
the Barons of the Realm with ſuch Juriſdition as the Court Ba 
ron now hath. And at this time, when all the Lands of Englant 
were the King's Demeſns , that Erhelwolph the Second Monarchof 
the Saxon race (his Father Egbert being the firſt, which brought the 
former Heptarchy under one ſole Prince) conferred the Tithesof, 
all the Kingdom upon the Church by his Royal Charter. Of which 
Ingulph Abbot of Crowland, An.855. faith,, That King Erbelwolpb 
with the conſent ( grarniro confenſu ) of his Prelates and Princes, 
did firſt enrich the Church of England with the Tithes of all us 
Lands and Goods. Many other Laws of the Saxon Kings for the 
payment of Tithesare recited by Mr. Selden, as entirely the Gift 
of Kings: And fo faith King Elred , Nemo ayferat 4 Deo, quod ud 
Deum pertinet, & Praceſſores noft#i conceſſerant. The while Biſhb- 
prick Anciently was in a large ſenſe a Pareci4;and the income ofit 


(by 
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(by Contributions firſt, and by Tithes allo afterwards ) was the 
Common ſtock of all the Clergy of the Dioceſs; and Mr.:Seldex 
aſſerts it to be the general Opinion of all the Common Lawyers, 
That before the Lateran Council,under Innocent 3.every man might 
have given.his Tithes to what Church he would, ( probably withia 
the Diaceſs ) becauſe they: were not the: Proprietyas yet of any. 
one Presbyter,. but the.Common Patrimony of all the Dioceſan 
Clergy. So that Tithes area Tenthpart of all increaſe tithable, 


due to God (4), and conſequently to his Miniſters that wait on the (a) Levir.e7. 
Altar. Theſe are divided into three forts, 1. Predial Tithes, a- 30 


riſing only either of the Fruits of the Ground, as Corn, Hay, Hemp, 
and thelike , or of the Fruits of the Trees and Orchards,as Apples, 
Pears, 298 the like. 2, Perſonal Tithes, ariſing of the profits that 
come by the labour and induſtry of Man, either by Handicrafts, as 
Carpenters, Maſons, and thelike z or by Buying, Selling, or Mer- 
chandizing. 3. xt Tithes, ariſing partly of the Ground, and 
partly of the Induſtry of Man, as of Calves, Lambs, Piggs, Milk , 


Cheeſe, and the like (b). No Tithes fhall be paid for fuch, things (b) Paſch. » 
33do not increaſe and renew year by year, by the Alt of God (c), Jac-Rot1119. 
Of Predial Tithes ſome are called Majores, vulgarly termed the C. B 


Great Tithes : others Minores vel Minnte, vulgarly the Small Tithes, 


The Great, ſuch as Wheat, Rye, Hay,cc. The Small, ſuch as Xnt, Roll. 636. D. 
Cunminy Annis, &c. (4), And commonly with us here in Eng- , Lyke 1s. 
lad we. compute Flax in the number of Small T:thes ( which is a 42. 


Predial Tithe ) as alſo Wool, Milk, Cheeſe, Fege, Chicken of all 
kinds, Lamb, Honey, Bees-wax, and the like, Vid. Lindw. cap. de De- 
cims. In Ancient times the Laity were ſo far from ſubtracting their 
Tithes, as is the common practice of theſe days, that oft-times 
they would give more than was due or demanded;and were ſo Con- 
ſcientious in the payment thereof, asat their death they uſually be- 

ueathed a Soule-Sceat to their Parochial Prieſt in lieu of any Tithes 

orgotten; and at their Funerals cauſed their beſt Ox or Horſe to 
be led with the Corps, andas a Mortuary or Oblation given to the 
Prieſt in recompence of any Tithes, which poſlibly in their lifc- 
time might haye been, omitted to be paid. But in theſe latter A- 
ges (not. regarding what S. Hierom ſays) That Fraudare;Eccleſiam 


- 
- 


eſt Soerifhuon (e), all Artifices imaginable are put in practice to (e) St.Hieron. 
[If 


fubduct, 
of were the Statutes of #.8. and E4.6. made and enacted (f). 


eTithes;and therefore to enforce the due paiment theres Nepetion. 


2, Covarrwvias, with other Canoniſts and Schoolmen, holds; (#2 + 27 H: 
That by the 44oral Law the rate,or proportion of Tithesis.not ne- PRE 9. 


ſari tays phe Tenth part ofthe Frujts;. which! thermore re- & 
ceived Opinion holds to be both Erroneous and Miſchieypusz and * 
that by the Law of God and Nature, no Cuſtom :deviating.from , 
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thereon. That the Chriſtian Chorch even in times of Perſecution 
laid claim to Tithes as due Fure Divine, is, partly confelled by Mr, 
Selden himſelf, citing ſome paſſages in the Ancient Fathers to that 
purpoſe.But when the Empire became Chr:/tian,then the Chriſtian 
Clergy did more earneſtly preſs the Donation of Tithes; and in 
proceſs of time they prevailed,nor only by Preaching and Canons, 
but by the Edicts of Emperours'and Kings, to. have Tithes, given 
to the Church. And it appears,thatthe Komay Empite,whereever 
iedid reduce any Conquered Countrey #n formam Provincje, ap 
Pointed the Farmers of the Cuſtoms, to co!let among other Im- 
poſitions, the Tenths of the Tenants of rhe Empires ; that is, of 
all who occupicd any Land in the Conquered'Province, .cirher,as 
immediate Tenants to the Emp're, or as Suyb-renanrs under thtm, 
The Publicans thereiore who collected theſe Fribures were called 
Decumani, as Vir, Sclaen, pag.39. of his Hiſtory of Tithes dethob- 
icrve out of Appian, But whether theſe Tenths were receivet by 
the Senate or Emperours,npon a Civil or Relieious accounts not 
Iiquid and clear : For the Emperours always till Chriſtianity came 
in ( nay Conſtantine and other Emperours even after Chriian 
was received, till Grarzar's time, as the Noble and Learned Dx 
Pleſſy in his Myſterie of Iniquity obſcrves out of Zoſimen ) continued 
the chief Pontrfice or High-Prieſthood 10 their own perſons, And 
as touching us here in England, Dr. Heylin, P. H. Treleyny, in ns 
Treatiſe touching Tithes, p. 3. faith, Tirhes' are not given tothe 
Miniſters by the People ; for Sr. Ed.Coke on Lirr. Tenmes, lib; 1.c,9, 
Seft.73. fol. 58, aſſerteth, That it appears by the Laws and Ordr- 
nances of Ancient Kings, and eſpecially of King Alfred, That the 
firſt Kings ofthis Realm had all the Lands of England in Demejn, 
and Les Grandes Mannors & Reoyelties they reſerved to themſelves, 
and with the Remnant they for the defence of the Realm enfecoffed 
the Barons of the Realm with ſuch Juriſdition as the Court Ba 
ron now hath. And at thistime, when all the Lands of England 
were the King's Demeſas, that Ethelwolph the Second Monarch of 
the Saxon race (his Father Egbert being the firſt, which brought the 
former Heptarchy under one ſole Prince) conferred the Tithesof 
all the Kingdom upon the Church by his Royal Charter. Of which 
Ingulph Abbot of Crowland, An.855. faith, That King Erbelwolph 
with the conſent ( graruito conſenſu ) of his Prelates and Princes, 
did firſt enrich the Church of England with the Tithes of all bis 
Lands and Goods. Many other Laws of the Saxon Kings for the 
payment of Tithesare recited by Mr. Selden,, as entirely the Gift 
of Kings: And fo faith King Elyed , Nemo ayfera; 4 Deo, quod ud 
Deum pertinet, & Praceſſores noftyi conceſſerant. The while Biſhb- 
prick Anciently was 1n a large ſenſe a Parecia,and the income y' 
! 
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(by Contributions firlt, and -by Tithes allo afterwards ) was the 
Common ſtock of all the Clergy of the Dioceſs; and Mr.:Selder 
aſſerts it to be the general Opinion of all the Common Lawyers, 
That before the Lateran Council,under Innocent 3.every man might 
have given,his Tirhes to what Church he would, ( probably within 
the Diaceſs ) becauſe they; were not the: Proprietyas yet of any 
one Presbyter, but the. Common Patrimony of all the Dioceſan 
Clergy. So that Tithes are a Tenth part of all increaſe tithable, 


due toGod (4), and conſequently to his Miniſters that wait on the (a) Levir.e7. 
Altar. Theſe are divided into three forts, 1. Predial Tithes, a- 39 


riſingonly either of the Fruits of the Ground, as Corn, Hay, Hemp, 
and thelike ;, or of the Fruits of the Trees and Orchards,as Apples, 
Pears, ant the like. 2, Perſonal Tithes, ariſing of the profits that 
come bythe labour and induſtry of Man, either by Handicrafts, as - 
Carpenters, Maſons, and thelike; or by Buying, Selling, or Mer- 
chandizing. 3. xt Tithes, ariſing partly of the Ground, and 
partly of the Induſtry of Man, as of Calves, Lambs, Piggs, Milk , 


Cheeſe, and the like (b). No Tithes fhall be paid for fuch,things (b) Paſch. » 
38 do not increale and renew year by year, by the Act of God (c), Jac-Rot-1119. 


Of Predial Tithes ſome are called Majores, vulgarly termed the © 
Great Tithes : others Minores vel Minute, vulgarly the Small Tithes, 


The Great, ſuch as Wheat, Rye, Hay,cc, The Small, ſuch as M47t, Roll. 636. D. 
Cunming Annis, &c. (4d), And commonly with us here in Erg- (d) Luke 11. 
lad we. compute Flax in the number of Small Tithes ( which is a 42, 


Predial Tithe ) as alſo Wool, Milk, Cheeſe, Feg's Chicken of all 
kinds, Lamb, Honey, Bees-wax,and the like, Vid. Lindw. cap. de De- 
cims. In Ancient times the Laity were ſo far from ſubtracting their 
Tithes, as is the common practice of theſe days, that oft-times 
they would give more than wasdue or demanded;and were fo Con- 
ſcientious in the payment thereof, asat their death they uſually be- 

ucathed a Soule-Sceat to their Parochial Prieſt in lieu of any Tithes 

orgotten; and at their Funerals cauſed their beſt Ox or Horſe to 
be led with the Corps, andas a Mortuary or Oblation given to the 
Prieſt in recompence of any Tithes, which poſlibly in their lifc- 
time might haye been, omitted to be paid. Butin theſe latter A- 
ges (not. regardipg what S. Hierom ſays) That Fraudare;Eccleſiang 


eſt Sorrifehuon (e),. all Artifices imaginable are Put 4n practice to (e) St.Hitron. 


fubductt 


of were the Statutes of #.8. and Ed.6. made and enacted (f) 


eTithes;and therefore to enforce the due paiment there+ Nepotion. 


2. Covarruvias, with other Canoniſts and Schoolmen, holds; 4 _ 27 H, 


That by the 44oral Lay the rate,or proportian of Tithesis.not ne- 
Pins; fs be the Tenth part ofthe Eruits;. whxch; the:more re- & 
ceive | | 
that by the Law of God and Nature, no Guſtom:deviating.from 
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the exadt rate and proportion of the Tentlrof the Fruits, ought to 
prevail any tonger than by the free and mutual conſent of Parſon 
and Pariſhioner : For which reaſon itis ſuppoſed, That the paying 
of a Half-peny for a Lamb, or a Peny for a Calf, by ſuch as haveun- 
der Seven in one year, is now become an unreaſonable Cuſtem, in 
regard the value of ſuch Lambs and Calves is now raiſed four times 
higher,than in Ancient times. This ſcems far remote from Tithes, 
(e) Levit.29. the very Quoriry whereof ſeems to be Moral (g), rather than Cre- 
monial or Tudicial ,, and not only allowed or approved , but even 
commanded by our Saviour himſelf (+): Yea, by the very Law of 
Natrre ( which is the ground of the Moral Law, and long before 
the Levitical) Tithes appear to be que, in that Abrahampaiditto 
Melchiſedech : And God himſelf (who is the beft Interpreter of his 
(;) Mak 3.8, Own Law ) calls the detention of Tithes Sacriledge (5). And that 
v, 10. vid. Commandof Chriſt, affirming that Tzthes ought to be paid of «l, 
Pro.3.9,10- even tothe very Herbs, ſpoken by him at the period of the Leom- 
cal Law, ought not to be reſtrained only to the Prieſthood of A+ 
ron: for it doth now remain in force asto Prieſts under the Goſpel, 
as that other part of the Moral Law, Thou ſhalt not ſteal, the with- 
holding of Tithes beingexpreſly interpreted Theft and Robbery by 
(4) Mal. Ibid. the Prophet ( k_). And leſt it ſhould be thought a meer Human 
Intereſt, or in the power of Man to alienate, God himſelf hath 
vouchlafed to take Tithes upon his own account in his Miniſters 
behalf. Theſe Tithes could not be meerly Ceremonial ( as ſome 
would have it) for they prefigure nothing, nor are they repeated 
by any one Text in the Goſpel,but reinforced as aforeſaid : to that 
whatever was commanded in the O1d Teſtament , and grounded 
on the Law of Nature, and being not Repealcd in the New, mult 
yet ſtand in force, as aduty of the Moral Law. And if it be Obje- 
ted, That Tithes were not paid in the Primitive times of the 
Chriſtian Church; the Reaſon 1s, not becauſe they were not then 
due, but becauſe there was not then any ſuch ſettled Order for 
things of this or the like nature in the Church. 

(3.) Wherefore all the Common Objettions made againſt the 
payment of Tithes in the Chriſtian Church may be reduced to one 
of theſe Four *: (1.) That our Saviour gave no Command to his 

; Apoſtles to take Tithes, but rather on the contrary faid, Freely ye 

(1) Matth.23, have received, freely give Anſw. Yet our Saviour faith, Theſe 

23. & Luke ings (ſpeakng of Tithes) ought ye ro have done (1). And fays, 

11. 42- The workman is worthy of his meat (m). And St. Pant ſays, The 
(m) Mar.10. Laboxrer worthy of his Reward (#). Where hath Chriſt i» toti- 
_ Tims dem werbis forbidden Sacriledge ? Wilt thou therefore commit it, 
18. becauſe he hath not i rerminis rerminantibus forbidden it ? Thou 
(o) Row,222, that abhorreſt Idols, doft rhou commit Sacriledge (0)? (2) Tithes 
were 


3% 

(b) Marth 23- 
23 & Luke 
II. 42+ 
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were not paid till aSout three hundred years after Chriſt, as Terul- 
lian, Origen, and'S. Cyprian do teſtite. Anſw. Theſe Fathers do 
withal acknowledge, that during that time the Churches Mainte- 
nance was the Peoples free Contribution 3. which probably might 
have continued to this dayyhad not that Contribution in proceſs of 
time turned intoa Sacrilegious Centary: by Covetouſneſs, inſtead of 
2 Commanded Decxma as a duty Morally enjoyn'd. (3.) That 
Tithes came firſt into this Kingdom by the So of the Pope, as 
byPope Adrian in the time 0 Offa King of Mercia , during Eng- 
lands Heptarchy, in An, 786. Anſw. Poſlibly it might be ſo.; 
what follows thence ? does athing lawful in it ſelf become unlaw- 
ful,becauſe a Pope enjoyns it ? what if he had commanded Alms 
tobe given inſteacof Tithes ? muſt we therefore be neither honeſt 
in payment of the one, nor charitable in giving the other, becauie 
there was a Command of the Pope in the caſe?(4.) That Zrbelſtare, 
Edmond, Edgar, Cinutws, and Athelwolfe, Kings of Englard, Or- 
dained the payment of Tithes meerly to pacific their Conſciences, 
and thereby to make Atonement for their Blood-guilty Souls. — 
Anſw. Admit it were Hiſtorically true, yet the final Cauſe of any 
Attien,or the End for which the thing is done, alters not that qua- 
kty that is inherent naturally in the thing : A thing lawful in it ſeJf 
commanded for a wrong End, pezverts the Action,not the thing : 
if a-man gives Alms that the Poor may be drunk, though that be 
no-Alms; yet it doth not render Alms as unlawful, nor. alter thar 
quality of Charity which1s 1nſeperable from Alms.. 
(4.) Tithes Anciently were Fourfold, as ( 1) That which the 


People paid the Levzres (p). (2) That which the Levites thence (p) Hieron. ſup. 


paid to the Prieſts (q). (3) That which the. Zows reſerved for Ezck. 14-45. 


Expence in their Solemn Feaſts,when they went ro the. Tabernacle 
or Temple (r). (4) A Third years Tenth, which was then laid 


& Num. 18.26. 
(7) Deur. 14. 
22, 


vp for the Leyire and the Poor (5).. The firſt of theſe is held a Na- (r) Devr. 14 


tural, Moral, and Divine Tribute; the fecond and third Ceremo- 23- 


niaF; the fourth Judicial. The Fews had alſo their Theruma, which (5) Dent, 14+ 


was not properly Tithe, buta ſecond kind of Firſt-Fruits : There * 
weretwoe kinds hereof, the one called the Great Therwna,the exact 
quantity whereof was notdefined by Moſes ; but the Ancient Law- 
yersdetermin'd;that it might nor be leſs than the fortieth, fiftieth, 
or at lealt the ſixtieth- part of the kinds already dreſs'd and pre- 
pared, as Wheat fann'd, Oy! and Wine, Corn in the Far taken from 


the heapand given to the Prieſts (r), The other was the Leſſer (1) Hin. 
Theruma, which was, that when the former was taken away for #% /*!"- 


the Prieſts, the reſt of the Heap was Tithed for the Levite,the tenth 

pare whereof the Levires gave to the Prieſts, which was called the 
he of the Tithe, or the Theruma of the Tithe. 

( 5.) Becauſe 


(4) Gen.2, 3 
& 14+ 20, 
& 28. 22, 
Hcb. 7. 4+ 


(wm) Dr, R d- 
ley's View. 
Cap. 1g. Sel 7 


Of Tithes: 


(5.) Becauſe the Law of Adoſes hath been divided into Three 
parts, viz, Moral, Judicial, and:Ceremonial, ſome of the School- 
men have thence conceived, That Tithes admit the like diviſion, 
whereof the Moral part was only a neceſſary Maintenance for the 
Miniſter, and therefore natural and perpetual, The 7udicial part 
was the number of Ten, -as (it only:tor the. Zews, and therefore 
poſitive and remotive: The Gremonial-part was the Myſtery cog 
rained in this Number. Ten, which being (as they taught) buta 
ſhadow only, was vaniſh'd and aboliſh'd with the Law it ſelf; and 
thenceinferr'd, that the Quoriry or preciſe number of Ten being 
taken away by reaſon of the Ceremony, a competency now only re- 
mains forthe Miniſter out of the. Tithes : This conceit hath ooce- 
ſfioned no ſmall prejudice to the Church, although it hath no more 
probability of truth in it, than that whereon it is grounded, vi. 
'That the Number of Tex isa type of Chr:/?, and that the inferiour 
Digits do ſignihe the People. Lev: himſelf paid Tithes to thehrſt 
Prieſt we ever read of, that is, he paid them in Abraþam,jwhich 
being urged by the Apoſtle againſt the Levirical Ceremonieyar- 
gues, that they are more than meerly Zevirieal and Ceremonal; 
indeed if we conſider their aſſignment to Levi's Tribe,they are ſuch, 
but not otherwiſe. The Sabbath and Tithes were both before|the 
Law in their very Numbers reſpectively (#),and were but repcat 
by Meſes under the Law, becauſe they had been approved of Gad 
before the Law in the ſcl/-fame Numbers. The Sabbath is faid#0 
have a Moral anda Ceremonial part :. The Aral is perpetual and 
unalterable, which is, that God ſhould have a Seventh«ay ; the Ct 
remonial being Typical of our Reſt in Heaven is only poſitive, and 
not ſo unalterable, but that it might be (as it is) changed from the 
Seventh day of the Creation, to the Seventh after our Saviour's 
Reſurrection : So. Tithes, they altb have a Natural and a Polity 
part; the Natural is permanent and unalterable, which is, that 
God hath reſerved to-himſelf a Tenth of the increaſe,&c. for the 
Maintenance of his Miniſters; - in which ſenſe immediately after 
the diſlolution of the Fews policy, the Chriſtians of the Primitzze 
Church, as ſoon as they could get any outward form of a Chyrþ 
and peace from Ferſecution, received it in the very Lyotiry: th 
Poſitive is, That: the-Lord annexed thafe Tithes by- Moſes to the 
Prieſts and Zevires for their maintenance; during the diipenſatiph 
of the Myſteries nnder the Law, and therefore changed by the 
Chriſtians in the Primitive Church to the Chriſtian Eccleſiaſticks 
(w1; ſothat how this Quatiry can be changed into a Competency» 
ſeems neither demonſtrable nor werrantable by the Word of Ga 
ut:that the Quetiry ought to remain as a perpetual Right due i9 
God and his Church. And if any ſhall argue, that Titues are oE 


—O— 


— 


to bepaid or required. in a-Proteſtant,Churchs tbecauſe-they have? 
heen ever ſo upheld-in the Church of Rome.; . ſuch may. as well ar- 
gue they ought not to be paid in a Chriſtian Church, becauſe they 
are paid to Mahumetan Princes, for ſo they are, and that becauſe 
they were Prieſts, for every Husbandman is bound to pay for 'Tri= 
hute the Tenth part of all hisCorntg the-Patriarch fox the uſe.of 
the Princey the relief of Impatcat-people, and Widows, -and-for 
maintenance of War againſt the Enemy. Purch. Pilgr, lib.6. cap.1. 
$ 3.p.803. 14, IO. | 
(9.) Tirhes,which anciently were meerly Eccleſiaſtical,are now 
made Temporal Inheritances; therefore are they Aſets. in the 
hands of che Heir, the Wite cndowed of them, andthe Tenant by 
the Courtehe ſhallbhold them (x). They are no--grantabletor lite, (x) Co.11.14- 
onyears, ar {or a longer term than-one year,but by Deed (y). They: 08 Litt. 159. 
cannot beextinguilhed-by a Feoffment of the Land, nor pals by a _ 1 . =P 
Deviſe of Lands, with all profits and commodities thereto belong- c,, ., _ 4 
ng; and yet may be exchanged for Temporal lnheritances (z). bod. of 44. 
Anciently and at. the Common Law there were. none qyalified to-rowſons. 
receive them, hut eithgran/Eccleſiaſtical perſon, of a mixt perion (7 ) Latch. 
asthe King, They areinot extinct by their coming into any hands, = — 12. 
but of the Parion himf{clf (a). And that which is given in lieu of (2} Dyer 43. 
them is turned into a Spiritual Fee (6b). It is not paid more than (6) Hob. 42. 
once for one and the fame thing,in one and the ſame year, and that E 
only for the neat and clear; pxofit of the thing Tithable (c). It-() Poph-154- 
mult be paid in'kind , 1&there be Corn'now; where Wood gresy; 
before, or Wood planted now where Woowlands formerly were: 
And the Law allows the Parſon a convenient time to remove the 
Ti:he; which circumitance of Time and'the conyenience thereof. 
istriable by a Jury , and if the Parſonexceed the Time, the Pa- 
riſhioner may have his Action againit himas a Treipaller ab initio: 
(4). And ſome concelve, that the Parithioner is not bound to.give (4) Bulftr.3. 
the Parſon notice when he doth ſet forch his Tithe (ec). By the 335. 
Civil Law the Pariſhioner ought to give the Parſon Notice when £29? 329+ 
the Tithes are ſet forth; buf it hath been Adjudged;that the Com- (4) Noy 59. 
mon Law doth not {o oblige a man (f ). But a ſeverance of Nine- Cf) Noy's Rep, 
parts from the Tenth part there muſt be, for ſuch Severance is. ſo in-Spencezy 
necellary, and in a kind ſo eſſential to Tithes, that they are not C4e -* . 
due, por is it Tithe within the Statute of 2 E4.6, until tuch Seves 
rance be made. Yet the Parſon may Grant his Tithes growing up- 
on the Land, before Severance; which ought to-be-made by the 
Owner of the Land: for thoughtheproperty of Tithesſet outhy 
the Owner of the. Land belongs to the Parſon, yet it is;otherwide 
if they be ſet out by a Stranger (g). And in caſe the. Land be not; 
many Pariſh, then the King (hall have the Tithe: thereof by. his 
Prerq- 
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F Aill. 4 Prerogative and by the Cuſtome of England (b). But where Lands 


ac-in Cam, 1 themſelves T-ithable, are not manured or ploughed, ſpeciallyin 
cc. Colt prejudice to the Parſon, in ſuch caſe he may notwithſtanding Sue 
vert Glover. the Occupier thercof in the Spiritual Court for the Tithes of that 
(5) Vid ugh, 120d (5).But if the Pariſhioner duly ſers forth & ſevers the Tithein 
Abridg. r89g. Convenient time,and after Dammage happen to him by the Parſons 
caſe. 8. mt taking the ſame away in like convenient time, 1n that caſe the 
C& ) Dr.Briag- Pariſhioner may have his Aftion on the Caſe againſt the Parſon(k), 
No! q -—_ (7.) The Common Law of this Realm takes notice of Tythes by 
& ie hd * theword [| D#ſmes] ( Decime ) of the French ( Decimes ) ſignifying 
Jac.B R. Rot. Tithe, or the Tenth part of the Annual Fruits , either of the 
286. & Latch. Earth, or of Beaſts, or Mans labour and induſtry, due unto God, 
8. and conſequently to him that is of the Lord's Lot, and hath his 
ſhare by his ſpecial appointment : It ſignifieth alſo the Tenths of 
all Spiritual Livings, yearly given to the Prince, calleda perpetual 
(1)2'843 Ea, Diſme (1), which anciently were paid to the Pope, until Pope U- 
6. C1 5. ban gave them to K.R:ichard the Second, to aid him againſt Cars 
the French King, and ſuch others as upheld Clement the Seventh + 
(m) Pol. Virg. gainſt him as aforeſaid (»). It ſignifhieth likewiſe a Tribute leviedof 
Hiſt. 4nz!l. the Temporalty (»(. But here it isto be underſtood, as Quotaper 
= Hatin b& omnium bonorum licite queſitorum, Deo Divina 1 nſtiturione debits; 
ny 2. Which thoughaccording to the Canon Law is a Tenth of Annual 
f. 114, and lawful Encreaſe commanded to be paid to the Sons of Levi for 
their maintenance in conſideration of their Miniſtry ; yet at the 
Gommon Law it is an Eccleſiaſtical Inheritance collateral to the E- 
ſtate of the Land, and of its own nature due only to Eccleſiaſtical 
Q, Co. 11:13+ perſons by the Eccleſiaſtical Laws (0). The Practice whereofnerer 
met with any conſiderable interruption in any Age, until Charles 
MartelPsSacrilegious Infeudationsof Tithes, about the year 650. 
which uſher*d in fuck a Preſident into the Chriſtian V/orld,as could 
never to this day grow obſolete and out of uſe. Notwithſtanding 
fromthe beginning it was not ſo, nor did any Lay-perſons pretendto 
Tithesoriginally,nor legally till the Statutes of Diſſolution of Ab 
bies made them capable thereof, whereby the Tithes appropriated 
to ſuch Houſes of Religion as were diſſolved became a Lay-Fec,and 

( p)Co.z:pir. 'Suable by the Laity in the King's Eccleſiaſtical Courts. 
44-44 E-4 (8.) Whereinthe Books of the Common Law it is Reported 
Ros. by That before the Council of Lateran,every man might give hisTithes 
Payne. Mich, to what Church he pleaſed, and might have beſtowed them upon 
15 Jac. inC.B. what perſon he thought belt; there it 1s alſo aſſerted for reaſon, That 
$/ace and c before that Council there were no Pariſhes, nor Pariſh-Prieſts that 
Draey {ace could claimthem, But by a Canon madein thatCouncil;every mis 
Hugh. Abr. is fince compellable to pay his Tithes to the Parſon or Vicar of that 
ver. Diſmes, Pariſh where theTithes ariſe”p). Here may ariſe a queition, a_ 

. t 
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* fign'd to ſome Prieſt,arbitrarily ſent and maintained by theBiſhop; 
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there were not Pariſhes long before any Council at Lateran ? For 

admitting that theSecond LareranCouncil was held in the year1 120 , q)View.par 

as S. Tho. Ridley computes it (4), or that the general Council of La ;cap.g.s. g. 

teran was held in the year 1179, as Sir S7mon Degge calculates it{(r), (r)Law of 

yet there ſeemstobea diviſion into Pariſhes ſome Centuries of years 7#be5,cap.2. 

before either of theſe: For it is ſaid, ThatCities and Countries were P* *47 

divided into ſeveral Pariſhes by an Ordinance of P. D:onyſ6# about Ridlibid 

the year 266(-),and from him derived into this and other Realms : (| 4 _ — 

Alſo,thatEccleſiaſtical perſons firſt in this Kingdom madeDiviſions Se&.g. 

of Pariſhes,as appears by our own Chronicles(?) ; and that the firſt (2)Regiftr, 

Practice thereof came from Honorizs the 44h Archbiſhop of Cantey- Eccl.Chriſt. 
yafter Auguſtine,who died in the year 693(w). And ſuch as have £7 $9. 

followed the courſe of Antiquity in this matter, conceive thar the (u)Ridl.ibid, 

original of Pariſhes had its Preſident from the praCtice of ſome An- 

cientRomanBiſhops,it being(as ſome would have it)recorded in the 

Pontifical of Damaſus ; but in Anaſtaſins's Biblothecar. it is found, 

That whenPeter had appointed and ordainedPrieſts,&c.and Clerus 

had reduced them to a certain number,PopeEuariſtalligned toeach 

of them his Pariſh ; and as to the time when thoſe Pariſhes were aſ- 

ſgn'd byExarift,itmuſt be about the beginning of theſecondCenrary, 

which was many Centuries before the C. of Lateran,as alſo was the 

pracice thereof here in England by Honorins,as aforeſaid, the truth 

whereof is approved by Cambden. ButCavendum,Gc, faith Marſil in 

his Book. De. Red.Eccl.c,12.heed muſt be taken asto the word Pariſh, 

for it is equivocal, having various acceptations,as ſometimes when 

nothingisnamed butaPariſh,the wholeDioceſs isunderſtood,which 

notion of the word often occurs in theCouncils;in which ſenſe Bar- 

batia ſpake a wide word for thePope in hisTrat.de preſt.Card.when 

he faid,thar in reſpett of his Holineſs,the whole world was but one Pariſh. 

Sometimes aPariſh is taken for ſuch a part of theDioceſs,as was a(- 


to whom ſucha Pariſh paid all their dues,and he to hisClergy,about 

which time this cuſtom was introduced;that allChurch-dues ſhould 

beat the Biſh.diſpoſal;to be divided into four portions,whereof he 

ſhould have 1part for himſelf,another for hisClergy,a3for thePoor 

and Strangers, and the 4to be reſerved tothe Pariſhioners for the 

repairing ofChurchesthe collection ofwhich dueswascommitted to 

thecare of theChorepiſc.from which Quadriparrire diviſion probably 

came that cuſtom whereby the Bilh.of everyDioceſs might before 

the C.of Lateran make diſtribution of theTithes within hisDioceſs, 

where he thought convenient toSpiritual perſons, fortheirneceſlary | 

maintenance(x).Iftheoriginalof aPariſbin the2 former acceptations (x) Bede,'ib. 

were adevice of the ancientRom.B.and from them derived to other "©2P-25: 

Nationg, then probably from the inconveniencies thereof might de 
L the 
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tie beginning of a Pariſhas it is taken for ſuch a part oftheDioreg, 
as is limited to ſome Reſidentiary Incumbent, allowed by the 
ſhop,and maintained by the Church-dues in his own Right;whick 
conſideration of a Pariſh ſcems moſt of all agreeable with thoſe 
which we now have, and were in uſe with os before Edgar's. daies, 

Vid. Edgar's AS appears by the Saxon Laws of that time. 

Lawscap-1. (9.) The Ancient Kings and Sovereign Princes of thisRealm, 
both before and ſmce the Conquelſt,have ever made fpecial Proyi- 
ſion for the due payment of Tithes unto the Church, and that ever 
ſince there was anyChurech-Government in this Land; witnefsthat 
Law made before theConqueſt tg Tr every mai 
ſhould pay his Tithe in manner as 7acobdid, that is, of allthe 
God (ſhould give him, Thelike did King Edgar and King Edmund 
command upon pain of Excommunication. And about the Seventh 
Century 1na King of the Weſt-Saxons made a Law, That the 
Church-Sceat be paid at Martlemafſ,,on pain of paying twelvetimes 
as much in caſe of Refuſal : this Church-ſcear,, Fleata interpreteth 
Church-ſeed, and therefore calls it Cort menſura blad; Tritics, Gr. 
Others read Church-ſcer, that is, the Church-ſhot or Church«dne: 
Alſo the ſaid King Ethelſtane in the Ninth Century madealaw 
by the Advice of Walfehelme his Archbiſhop, and his other Bi- 
ſhops, Commanding all his Reeves throughout all his m——_— the 
Lords name, and of all Saints, that in the firſt place they pay the 
Tithe of his own Revenues, as well in Living Cattel a«the yearly 
Fruits. Likewiſe King Edmund at a Synod holden in Londen, at 
which Oda and Wulftan Archbiſhops,and many other Biſhops were 
preſent, made a Law, Commanding all Chriſtian men by their Oprifti- 
anity to pay Tythes, Church-ſceat, and Alms-fee ;, if any refuſes 
do it, let himbe accurſed, This Alms-fee or Alms-money was 
which was called the Peterpence ; for when [na the Weſt-Saxon King 
went in Pilgrimage to Rome,he made it a Law to his Subjects, That 
every Houſe ſhould pay a penny to the Pope ; and this wastobe 
rendred at St. Perers-tide, as appears by Edgar's Law, nn. 4. It 
the Lawsalſo of King Edgar it was Decreedin the firſt place, That 
Gods Church ſhould have all her Rights, and that every mal 
ſhould pay his Tithes to the Elder Miniſter (or Mother-Church) 
where he heareth the Word ,cap.2. of Edgar's Laws. And inthe 
Fighth Chapter of King Knutes Laws it is Ordained, That carebe 
taken rightly to pay Gods Rights every year,viz. the Plough-Alms 
fifteen Nights after Eaſter, the Tithe of young Cattel by Whitſon- 
ride, and the Fruitsof the Earth by Allballontide ; otherwile, the 
Kings Reeve, and the Biſhop may take the Tenth part whetherhe 
will or no, and give it to the Miniſter whereunto it belongeth. 

Alſo by the Laws of Edward the Confeſſor, nm. 8. & 9. It ig 
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Decreed particularly, that Tithes ſhould be duly paid De Garb, 


— 


G Equarmm, Pullts, Vaccis, Vitulis, Caſeo, Latte, Vellis, Por- H eden, r. 
ju Apibus, Baſco, Prato, Aquis, Molendinis, Parcis, Vivariis, nay 5 


Piſcariis, Virgultis, Hartis, Negotionibus, ina word, omnibus rebus Eccleſ. 


quas dederit Domins ; which Decree was afterwards ratified by the 

or. Afterwards King Edward the Firlt at the Petition. of 
the Clergy, eſtabliſhed the Articles of the Clergy, which his Son 
Ed.2.Gonfirmed by his Letters Patents under the Great Seal, and 
by Conſent of Parliament, at the Petition of the Clergy in the 
Ninth year of his Reign. And by the Statute of 1 R.2. cap. 14. 
itis Acknowledged, That the Cognizance of Tithes of right doth, 
and of Ancienttime was wont to pertain tothe Spiritual Court. 


Alſo the Ciſteraians,who had purchaſed Bulls from the Pope to be ' A 
diſcharged of Tithes, in:the Second year of #.4. were by Act of 5"+*** 


Parliament after reduced tothe ſtate they were in before. And in 
the Fifth year of #. 4. it was Ordered, That ſuch as held Lands 
belonging.to any Friers-Aliens,ſhould pay all manner of Tithes to 
the Parſons and Vicars of the Pariſhes wherein the ſame were, not- 
withſtanding their being ſeizedinto the Kings hands,or any Prohi- 
bition tothe contrary : For before the diſſolution of Monaſteries, 
&c. by King H. 8. Lay-men were not capable thereof,nor indeed 
after the Diſlolution, notwithſtanding the Statute of 277.8. c.20. 
could the people be well brought to pay their Tithes to the Lay- 


Purchaſers thereof,not qualified to Sue for the ſame; until the Sta-- 


tute of 32 H, 8.c.7. enabled them to Convent the Refuſers hefore 
the Ordinary or other competent Judge, according to the Eccleſi- 
aſtical Laws, without the Reſerve of any cognizance for the Tem- 
poral Judge therein, otherwiſe than as to what refers to the Inhe- 
ritance or Freehold of ſuch Tithes, or in caſe of difleiſin thereof ; 
which wasnot only ratified and confirmed by aſubſequent Statute 
made in the time of Edward the Sixth, but it was alſo then Ena- 
Cted, That the Tithes ſhould be paid as the Uſage or Cuſtome had 
been within forty years next betore, and that. under certain penal- 
tiesand forfeitures in caſe of detention or ſubtraftion (and of tre- 
ble Dammages in ſome caſes) the party ſo ſubtraCting to be proſe- 
ones in the Spiritual Court according to the Kings Eccleſiaſtical 
WS, 
(10.) Sir Simon Degge in his late uſeful Treatiſe, entituled The 
Parſons Counſellor, par.2.0r Law of Tithes, cap. 2. diſcovers a vulgar 


Error touching the Original Settlement of the Parochial Right 10 H.7.18. 


of Tithes : For whereas it is frequently ſaid in the Books of the 43E- 


Common Law, T hat before the General Council of Lateran eve 


3.5» 
Stud. 


one was at liberty'to give hisTithes to what SpiritualEccleſiaſtical — b, 
orReligious perſon he ns 7 that theParochialRight thereof Dyer g4,%c. 
L 
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was ſetled by the ſaid Council; he ſays, there is not any Canon gf 
Seld.-Hiſt.De- that Council to any ſuch purpoſe, whereby the Parochial right of 
—_ 3 4 Tithes was ſetled : Nor could it then be, for that the ſaid Council 
"64 2 Pen wasin Avn.1179.but the Parochial Right of Tithes was not ſetled 
till the year 1200,and then not by any Canon,but by a DecretalE. 

piſtle of Pope Innocent the Third, a Brief whereof he there inſerts 

out of Mr.Selden and Sir E4. Coke.If this were an Error in them, it 

was ſo alſo in Lindwood;e .locar.C condutt.verb. portion, But polibly 

not ſuchan Error in either as is conceived: for whether the Canon 

for the ſetling of Parochial Right of Tithes,made in the Council of 

Lions, 1274, were an Original Decree,or only a Confirmation of 

ſome formerCanon to the ſame effect or not,clear it is;that the ſaid 

Decretal Epiſtle of P. Innocent 3.0bliged only the Provinceof Cam 

terbury, to whoſe Archb. it was directed: Lina. c, _ Abbates, 

de Decim. And inthe Second LateranCouncil,holden Az. 1 120.(be 

ing nigh 60 years before that aboveſaid it wasDecreed by the ſaid 

 _,  Jnnecent 3, That the Religious perſons,viz.the Ciſtertians, Heſpird- 
- Tv. - - 5 lers,Templers,and thoſe of S. Johns of Feruſalem (which by the Popes 
ace. Paſchal and Adrian were exempted from payment of T:thes )ſhould 
$. pay the ſame unto the Parochial Incumbents, whereby a Parochial 

Right of Tirhes is ſettled by a Lateran Council. 

(11.) At the Common Law it ſcems a Parſon cannot make a 

, _ CA #0ts | caſe Parol of his Tithes, but may diſcharge them pey parol;, forin 
| An Bellam's Caſe againſt Balthrop it was Ruled by Doderidge,Fonts,and 
Whitlock, Juſtices, That where theDefendant in aT rover and Convey- 

ſion of certain Loads of Fetches, juſtified under the Lord Clare bya 

Demiſe per parol for Tirhes of Grain for one year made in April 

that the Leaſe was not good, but altogether void ; but the Parſon 

(a)Mich. 2. may diſcharge the Pariſhioner of T:thes per parol, or Leaſe theRe- 

Car. Rot. 179. Ctory conſiſting of Glebe and Tzthes pey parol ſor years (4). 
Bellamy ver. (12.) In Skelron's Caſe againſt the Lady Azrie it was ſaid thatit 
_ _ was Adjudged Mich. 34 & 35 Eliz. That a perpetual union of the 
Tithes, _ Parſonage, and the Land charged, is a ſufficient diſcharge of the 
diſcharged by Tithes, and a Preſcription may be well enough to be diſchargedof 
unity of Py;> the payment of T:thes,as it appears by aCaſe put in the Archbiſhop 
IR of Canterbury's Caſe,Coke lib, 2. G. GrookCounſel e contra conceived 
that a perpetual Unity was no perpetual diſcharge, and ſaid there 
was no Judgement given in the Caſe cited before ; he alſo cited 
10 H.7.0or 6. where the manner of Tithing is ſet down; heallo 
cited the Biſhop of Wincheſter's Caſe, Coke (ib.2. alſo the Prior of 
D. to he Reſolved in 40 Eliz.That a Copyholder may Preſcribeto 
bediſcharged of Tirhes by pleading, That he was alwaies Tenant 
by Copy to a Spiritual Corporation : and he ſaid, That it was A& 
judged in Sheadingron's Caſe, That if a man Preſcribe to ”_ 
C 
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charged of payment of Tithes by reaſon of payment of another 

kind of Tithe, that this is not good(b). ; | (%)SkIton and 
(13.)TheParſon of D.Covenanted with one of his Pariſhioners RnY 

that he ſhould pay no Tirhes, for which the Pariſmioner Covenant- Ry 4 

ethto pay to the Parſon a certain Annual Sum of money,and after- 

wardsthe Tirhes not being paid, the Parſon ſued him in the Eccle- 4 Parſor covr- 

fiaſtical Court, and the other prayed a Prohibition : And it was ants; that his 

agreed, That if no Intereſt of T zthes paſs,but a bare Covenant;then —_— 

the party who is ſued for the Tithes hath no remedy, but a Writ of 7,1, 7 " 

Covenant: And the better opinion of theCourt inthisCaſewas, That 

this was a bareCovenant;and that no Intereſt inthe Tihes paſs(c). y ) _ 16 
(14 )In Warners Caſe againſt Bayrert in the EccleſialticalCourt, þ,1cy4; yore 

it was ſaid of Richardſon, That before the Stat.of E4.6. the proper Grifin.in the 

Suit for Tithes was there, and if they allowed not one Witneſs to Additions to 

prove payment, a Prohibition ſhall be granted. And he put Aforris P9P% Rep. 

and Eator's Caſe in the Biſhop of Wincheſter's Caſe z where it was 

Rulcd, if [the Spiritual Court will not allow that Plea, which is a 

good: jn our Law, a prohibition lies, as in caſe of Tithes (4). C - gat 
(15.) It was moved for a Prohibition , hecauſe a Parſon had Li- yerl.Rep. 

belled againſt a Pariſhioner for Tithe-wool of Rorren-ſbeep, which he Tithe-100! and 

ought not to have,becauſe he ſhall haveThe for the ſame thing at Kot ten-[heep. 

Shearing-time afterwards z as where Tithe is paid for the Cuttings 

of Grals, it ſhall not be afterwards paid for the Afrer-math. It 

ſeemed otherwiſe to Doderidge and Fones, becauſe it is for the ſame 

thing there,but here the Parſon hath no recompence for theWool. 

And Jones ſaid, That if the Pariſhioner ſell Sheep, the Parion ſhall 

have allowance of the T:thes thereof after the ſhearing : and upon 

this point aProhibition was denied.Secondly;there is aCuſtom;that 

ifa Pariſhioner have three Calves he ſhall pay a penny for theT:the 

thereof; if ſeven Calves, then one Calf. The Parſon ſued for one Tithe-cat-25, 

Calf,becauſe the Pariſhioner had three one year;and four another, 

and for that he had no Tithe for the firſt three. And thereupon a 

Prohibition was panes (a). (a) Anonymys, 
(16. In Huddleſton and Hills Caſe it was ſaid, That if a man **Þ- Rep. 

Snein the Eccleſiaſtical Court for Tithes of Headlands, the Defen- #4lands. 

dant may havea Prohibition; but he ought thento ſuggeſt, That 

they are but ſmall Headlands, and that there isa Cuſtom of Dif- 7;+34-31901, 

charge in conſideration that he paidT3thes in kind of Meadows. And CBYHuddlef 

in this caſe Will;ams ſaid, That if a man keep Sheep in one Pariſh ans ns - 

until ſhearing time, and then ſell them into another Pariſh; in this Lane's Rep. 

caſe the Vendee ſhall pay the Tih-wool to the Pariſh where they £41 an4 oo! 

weredepaſtured in the greater part of the time of the growing of * _ yu 

the Wool(b). And in the Caſe of one Nicholas and W.Ward it was Code C 

agreed, That Tirhe Lamb and Wool was included within Small Poph. Rep. 

Fithes (c\, (17.) In 4 


am_—— 
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( 17,)la Banco Regis a Prohibitian was prayed, becanſe a Parſon 
had Libelled in the Eccleſiaſtical Court far the tenth part of aBar- _ 
gain of Sheep, which had depaltured in the Pariſh from Afechaekn, 
Tithz Sheep.” to Lady-day : and the party ſurmized, that he would paya Tenth 

ofthe Wool of them, according to the Cuſtom of the Pariſh. But 
the Prohibition was denied for as Doderiage Juſtice ſaid, By this 
way the Parſon ſhall be deirauded of all, if he ſhall not haye his 
Recompencesfor now the Sheep are gone to another Pariſh,and he 
cannot have any Wool at this time, becauſe it was not the time of 
ſhearing,, Mota, per Whitlock, de animalibrs 5nutilibus,the Parſon 
ſhall have the Tenth part of the Bargain for Depaſturing, as Hor- 
x ſes, Oxen,&c. But de animalibus Vtilibus, he ſhall have the Tithein 
( * aw-=y ſpecie, as:Cows, Sheep, &c. (4). 
Poph Rep. (18,) The Rector of the Church of D. Libelled in the Eccleſ- 
aſtical Court for the Tithes of a Riding-Nagg, where the Caſe 
Titbes for a Ki- was, That a man lett his Land, reſerving the running of a Horſe 
ding Nagg+ for ſometime, when he had occaſion to uſe him there: The De- 
fendant ſhewed this matter in the Court by his Counciland 
a Prohibition,and abetts that for the ſame Land in which the Horle 
went he paid Tithes. And by the Court, nigh London, a man will 
take 100 or 200 Horſes to Graſs , now he ſhall pay Tithes for 
them, otherwiſe the Parſon ſhall be defeated. Bur in this Caſe, 
if the Defendant alledge and prove that it was a Nagg ior labour, 
(:) Trin. xs and not for profit, a Prohibition lies (e). | 
Jac. BR. (19.) In the Caſeof Bowry againſt WaBington, where W. had 
Laurkingand T jhelled in the Eccleſiaſtical Court againſt B. for the Tithes of 
wila's Cale. Wool and Lamb, and B. upon ſuggeſtion of a Modus Decimand 
PP" obtaineda Prohibition,and had an Attachment,and declared upon 
Tithes of Woo! jt, and are at iſſue upon the Modus, which is found for the Defer- 
424 2%. dant,and Conſultation granted;whereupon Judgement was givel 
inthe Eccleſiaſtical Court againſt Bowry, upon which B. appealed, 
and prayed a new Prohibition,and Noy moved for a Conſultation; 
becauſe that a Prohibition and an Attachment upon it are but one 
Suit, for the Contempt of the party in bringing his Suit in another 
Court, and tranſlating this from the Kings Court, and when it s 
once Tried for the Defendant, the ſame thing ſhall not be Tried # 
gain, Note, That inthis Caſe upon the Statute of 50 E. 3.4.1 
1»: 14ſrvers) Was agreed by the Court, Thata Prohibition awarded, and after- 
Probibitions wards Conſultation granted, that -upon the ſame Libel no Prohibr 
nay be granted tion ſhall be granted again ; but if there be an Appealin this Cake, 
#2 the ſamiCaſe, then a Prohibition may be granted, but with theſe differences, 
ard where 3% -1) if he that Appeals pray the Prohibition, there he ſhall not 
have it 3 for then Suits ſhall be deferr'd 5n 5finitwm in the Eccle- 


{iz!tical Courts. (2) if the Prohibition and Conſultation wereuvp 
on 
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on the body of the matter, and the ſubſtance ofir, for otherwiſe he 

ſhall bepur many times to try the ſame matter (f). Cf) Paſch. 1, 
(20.) The Lord Ricb was ſeized of Hadley Park, and of all the Car-E. R. 

Tithes thercofzand payed for the Tithes but one Buck inthe Sum- — _ 

mer, and a Doein the Winter for 30 years paſt. ThePark was the a da;ions 

diſparked and turned into arable Land, and the Parſon would not topo. Rep. 

receive this Fee-Buck and Doe, but. would have Tith-Corn, and _ 

thereupon ſued in the Eccleſiaſtical Court, and he bronghta Pro- Tithes of Park, 

hibition, And Carlr faid,T hat he need not pay other Tithes, but 

Buck and Doe; for although they be not Tithable, yet may they nd 

be paid by Compoſition,and he may not take them, but they areto 27,214 20 

be deliverd to him: And in like manner Partridges and Pheaſants in what Partr;2- 

2Gardenarenot Tithable, yet may they be paid in lieu of Tithes, ges and Phea- 

and ſhall be brought dead to the Parfon ; and although there be no /43ts not 73th 

Park, yet may he give a Buck out of another Park, and perhaps it (e)Trin ; 

may be made a Park again (g). Eliz _ 
(21,) The Cafe was, A Church in which there had been a Par- inter and 

ſonand Vicar time out of mind, and the Parſon uſed to have the Lov#4a4esCaſe, 

Great Tithes,'and'the Vicar the Small, and for the ſpace of forty 97*n 5 Rep: 

years taſt paſt, ' it was proved that the Parſon had Tithes paid him 

out of a Field of twenty acres of Corn, and now the Field is ſowed 

with Saffron, - and the Vicar ſued for the Tithes of Saffron in the 

Eccleſiaſtical Court, and theParſon had a Prohibition. Coke, 1 Tithe of Saffron. 

conceive the Parſon ſhall have theTithes,for by the Statute of 2.7. 

6. itis Ena(ted, ThatTithesſhall be paid as hath been ufed the laſt 

forty years, and this hath been alwaies Tithable to the Parſon,and 

although the ground be otherwiſe employed, yet the Parſon ſhall 

have the Tithes : And ſo it was in Norfolk in the caſe of a Park, 

where the Parſon preſcribed Pro modo Decimandi to be paid 3 5.4. 

for all Tithes ariſing out of the ſaid Park, and although the Park 

war afterwards converted to Arable, yet no other Tithes ſhall be 

paid, © Po » It hath been adjudged otherwiſe in Wrorh's Caſe 

inthe Exchequer. But the Law is clearly as hath been ſaid ; and ,,, 

the difference is, when the Preſcription 1s to pay ſo much money p,,z, 9 

for all Tithes, or when the Preſcription is to pay a ſhoulder of e- yeni ns: 

very Buck, or a Doeat Chriſtmas; for there if the Park be difſ- Tithavle. 

parked Tithes ſhall be 5a'd,forTithesare not due for Veniſon,and rr 

therefore they are not Tithes 5» fpecie. And I conceive, that $2" #5 /n* 

Tithes of Saffron-heads ſhall be comprehended underSmallTithes; (b Paſch. 38 

and although theTithes of this Field have been paid to the Parſon, Eliz B.R. 

yet it being converted to another uſe, whereof no groſs Tithes do The Ca'e of 

come, the Vicar ſhall have the Tithes : And ſo if arable Land be = pur 

converted into an Orchard, the Vicar ſhall have Tithes of the Ap- y,1vich. 

ples; and ſo if the Orchard be changed to Arable, the Parſon ſhall own": Rep. 

have Tithes. Quod Fenner conceſſit (b), (22.)1n 


i 
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(22,) In one Hawkin's Caſe,Libel was in the EccleſiaſticalCourt 
ſor Tithes forLambs tor ſeven years: And there he proved payment 
by oneWitneſs,and a Prokibition was granted for Non-allowance 
(1\ Wer fr #» of that Proof (3). | 
oainft Barrens (23,) Onthe Stat. of2 Ed. 6.c.13.for ſetting out of Tithes, the 
tcrl,Rep- Caſe wasthis : Corn was ſet out for Tithes, andthe Owner of the 

Land took the Corn Dammage feaſant; but in the Declaration it is 

[ithr-Co'%, not thewn how long the Corn remained on the ground. And by the 
Courtit is not good,inaſmuch as it doth not appear that theOwner 
of the Land had any Dammage at all,for he doth not ſhew how long 
the Corn remained on the ground. And the uſual courſe in ſuch 
caſes is, it Tithe be ſet out, and the Parſon take it not away it 
due time, the party ſhall haye an Action on the Caſe.By theCourt, 
a man cannot diſtrain Shocks of Corn, but he may diſtrain a Stack 
Dammage feaſant.But in this caſe it is not ſhewn how longit remain- 
ed on the ground,and thereforeit doth not appear that he wasdam- 
nified. And ſoafter theTitheis clearly ſet out,theParſon may by the 
Statute have an ACtion of Treſpaſs, if any take them away ; butif 
only a meer Stranger ſet out the Tithe, that ſettles no property in 

= the Parſon, fo as that he cannot haveany Action for the taking 

C _ _ , thereofaway (4. ). 

verf.chmom  _(24.)Itſeem'd clear to Noy, that if Two perſons have portions 

Latch. Rep, Of Tithes by halves in one Pariſh, the Stat. of E.6. that appoints 
Tithes to be ſet out,doth not in that caſe oblige the Pariſluoner to 
divide theTithes by halves,and to ſet out their parts ſingly;but the 

(b)Caſe $:j/- Pariſhioner ought only to ſet out the Tenth, inſomuch that ifthe 

men verl-C11- Tithe be of one Lamb, the Pariſhioner cannot divide it(b). Andit 

LatchRep. hath been Adjudg'd, that the Pariſhioner is not bound to dunde 

(:)Di&.Caſ. the Tithe into Moitics, but the Parſons ſhall divide it between 

" alia Narrat, themſelves (c). 

Letc! f0.228. | (25.) Noyſurmizedagainſt a Libel for Tithe-Sheaves, that the 
Pariſhioners are at the charges to bind the Corn in Sheaves,and for 
the better dividing thereof they uſe to make it up into Sheaves:and 
when it was made into Shocks,they put thereofinto a Stack for the 
Tithes, And for that the Pariſhioners have been at this pains, they 

Xs T;the of oa have uſed to be diſcharged of Tithes for the oddSheaves,when they 

A £t4P15 will not make a Stack. Adjudg'd a good Cuſtom : and a Prohibi- 
tion was granted, becauſe the Pariſhioners therein do more thanof 

{4) Anonymer, Common right they are obliged unto(d). | 

Latch, Rep. (26.) The Caſe touching Tithe of Glebe-Land, Reported(a 
afgreſaid) by Leonard to be between Srale and Miley, is the ſame 
with that Reported by Ower to he between Stile and Miles, mil 
printed : But the Caſe was this, Srzle Parſon did ſuggeſt, That the 

P1'» o'G'ibe. Land was parcel of the Glebe of the Parſonage, and thartheſan 

| 
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S:ile did Lett the ſaid Glebe,being twenty four acres,to Ales for 
years; rendring thirteen ſhillings four pence Rent:and in a Prohi- 
bition the Caſe was, if Tithes were to be paid. And Wray faid, 
That although it was parcel of the Glebe, yet when it was Leaſed 
out; Tithes ought to be paid without queſtion : But there may be a 
doubt where the Rent 1s reſerved to the true value of the Land; 
buthere the Rent is of ſmall value,wherefore Tithes ſhall be paid 
allo. And the Reſervation of the Rent was Pro omnibus exattions» 
bus & demandis ;, yet the Juſtices took no -regard of theſe words. 
But Godfrey ſaid, that thoſe words would diſcharge him : But Wy 

on the contrary, for that this Tithe is not ifſuing out of the nd, 
but isathing collateral ; and if a Parſon do Releaſe to his Pariſhi- 
onersall demands in the Land,yet Tithes are not therebyReleaſed; 


for ſuch general words will not extend to ſuch a Special matter (e). {t) Cafe Stile 
(27.) A.Parſon of B.in conſideration of 1204. paid by C. one againſt Mile, 
of his Pariſhioners, did-accord and agree with him, That he and Owens Rep. 


his Aſſigns ſhould be diſcharged of Tithes during the time that he 
ſhould be Parſon. C. made a Leaſe to D._—A.did Libel againſt 
him for Tithes,and D.pray'da Prohibition upon the ſaid contratt. 
And if this were ſufficient matter for a Prohibition,was the queſti- 
onbecauſe it was by word only, and without writing, which a- 
mounts only toa Cauſe of Action upon a Promiſe for C. but no 
Attion for his Leſſees : neither can this amount to a Releaſe of 
Tithes; for as Tithes cannot be Leaſed without Deed,ſo they can- 
not be Releaſed or diſcharged without Deed.Gawdy Juſtice, Tithes 
cannot be diſcharged without Deed,unleſs by way of contra for a 
Sum of money,and he cited the 21 H.6.43. Fenner, for that year in 
which the Diſcharge was made, it was good by way of Diſcharge 
without Deed,becauſe the Parſon for that year had as it were an In- 
tereſt, but ſuchDiſcharge can have no continuance for another year 
for default of a Deed : and ſoa promiſe being no Diſcharge it is 
no cauſe of a Prohibition. But Gaway held as afore. And the 
Court ( Popham ſucceeding Wray Chief Juſtice, upon his death) 
held, that the Agreement being by parol,was not good : and Fer- 
wer then ſaid, That without writing the Agreement could not be 


good between the parties,but for one year. And the Court award: (f) Paſch. g.E- 
eda Conſultation. But upon ſearch made no Judgment was en- 1iz.B. B.r004- 


tered in the Roll (f). 
(28.) Note, That in Laytons Caſe it was ſaid by the Court, That 
a Parſon may ſue pro modo Decimands in the Eccleſiaſtical Court. 


As if a Pariſhioner will not Jt his Tithes into Cocks, when he mand. 


_ by the Cuſtome ſo to do. But a the Suit ought to be Spe- (e) "_—_ 
cial for not putting it.in C and not generally for not ſetting 
forth the Tithe (2). s J Latch.Reps 


M mm C29.) It 
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(5) Clark vrerl. 
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Latch,Rep. 


Modis Deci» 


mand. 


(c) Paſch. 9. 


Jac. in the 
Exchequer, 
Cattsbit”s 
Caſe, 

Lent's Rep. 
Preſcription. 
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(29.) It was likewiſe agreed by the Court in Clark's caſe againft 
Prowſe,that the Eccleſiaſtical Court may take cognizance of a Me- 
aus Decimandi : The Caſe was this; Clarka Parſon ſued Prowſe,one 
of his Pariſhioners, per med. Decimand: in the Eccleſiaſtical Court, 
and alledgeda Cuſtome in his Bill (/o called in the Report) to have 
two ſhillings of the pound for every Houſe and ſhop in the Town: 
and upon that Suit the Defendant there anſwered to the Cuſtom, 
Duod non credit eſſe vera, And fo to have here a Prohibition it was 
alledged, that the Defendant was a Butcher,that ſet open Stall in 
the Market only to ſell Fleſh there, and that he had not any other 
Shopor Houſe. And it wasagreed by the Court, that a Parſon 
may ſue per mod. Decimand; inthe Eccleſiaſtical Court : But ifir be 
denied, the Chief Tuſtice,as alſo Jones,ſaid, that in that caſe they 
could proceed no further; becauſe they cannot try matter of Pre- 
ſcription there, and if they proceed, a Prohibition : bur in this 
Caſe the Prohibition was denied,becauſe Doderidze faid, that for 
the Reaſons ſupra, power is given to the Spiritual Court to exx 
mine that matrer;becauſe it is not a denial of the Preſcription, but 
it ought to be by Allegation (b). | 

(30.) It was faid in Caresby's Caſe,. that if a Copyholder of 
the Kings Mannor pretendeth Preſcription for a modus Decimand; 
azainſt the Parſon, the Right of Tithes ſhall be tried in the Ex- 
chequer,and a Prohibition was granted to the Eccleſiaſtical Court 
in this Caſe(c ). | 

(31.) In Pool's Caſe againſt Reynold, Preſcription to have Deer 
out of a Park in diſcharge of all Tithes, and after the Park isdif- 
parked;P.brought a Prohibition againſt R,the Surmiſe was, that 
de temps d'ont memory, &c: within the Pariſh of C. there wasa 
Rectory appropriate, and the Chappcl of S. annexcd therewith, 
Et una Vicaria perpetua ejuſdem Eccleſie de C. dotar. And whereas 
the ſaid P. for (ix years lalt paſt had occupied one Houſe, 1co acres 
of Land, 20 of Meadow, 40 of Paſture, called Shute-Parkwith- 
in the ſaid Pariſhof C. which ſaid Tenements were anciently a 
Park,and now diſparked, &c. and converted into the ſaid Houſe, 
100 acres,&c. Andthar all the Occupiers of the ſaid Park de remps 
Pont memorie,untill the Diſparking hadpaid to the Vicar there,one 
Buck of the Summer-ſeaſon, and one Doe of the Winter-Seaſon, 
&c. in diſcharge of all Tithes of the ſaid Park, until the Di 
parking; and aſter the diſparking in diſcharge of all Tithes of the 
{aid Tenements,which they had accepted for all the time aforeſaid 
until the Difparking and afrer,or otherwiſe agreed with the Vicar 
for them;end traveried rhis Preſcription, and found for the Plait- 
uf, In Arrelt of Judgment it was moved: by Henden, that this 
Preſcription extends tothe Land quarenys itis a Park, _ 
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or deliveredout of the Park;then it is determined. vid. Lutterel's 
Caſe,Coke lib.4. Alſo this Preſcription is againſt the beneht of the 


Church,and ſhall not be enlarged ; and the Wood which is ſold preſeriprion. 
out ofthe Park, ſhall not be diſcharged I4 Fac, Conyer's Caſe in Tithe of Hay- 
GB. Preſcription, that the Parſon had two acres of Meadow given $!9%%4- 


indiſcharge of all Tithes of Hay-ground, viz. of all the Meadow 
inthe Pariſh : if any Arable Land be converted into Meadow, 1t 
extends not to diſcharge that.vid, Lutterel*s Caſe, Coke lib.4.fo.86. 
That an Alteration in prejudice to the Parſon determines the prc- 
ſcription.vid, Terringham'”s Caſe,lib, 4. He which hath Common 
purchaſed part of the Land, all is extinCt, for itis hisown Act : 
but vide the principal Caſe in that of Lutterel adjudged, that 
building of new Mills inthe ſame place,and converting of Fulling- 


Mills into Corn-Mills,alter not the Preſcription : And he citeda 73th: of Mil!s. 


Cauſe which was in this Court argued at Barr, and afterward at 
Bench, between Cooper and Andrews, Mich, 10 Fac. Rot. 1023, for 
the Park of Cwhurſt, Vid. 32 E.1,Fitz. Avowry. 240. 5 E. 2. Fitz, 
Annuity 44. 20 E, 4. 14. 14 E.4.4. Butthis Caſe was adjudged 
for the Plaintiff, Quod ftet Prohibitio: and that which is by the 
name of Park, is for the Land, and is annexcd to the Land by the 
name of Park; if the Preſcription had been to pay a Buck ora 
Doe out of the Park,then it wouldalter the Caſe : But it is Gene- 
ral,and had been paid alſo after the Park diſparked. And the Caſe 
of Cooper and Andrews, was a ſhoulder of every third Decr that 
was killed in the Park, and two ſhillings in Money,and that Cale 
was never Adjudged(a). 

(32.) Y. brought Treſpaſs againſt T. Clerk,. Vicar of A.for 
taking Bona &Carella,and count for the taking of two Carettac glacs, 


birur Curie quod Decime glaci ne ſunt Minute Decime , then the 


here appears,this Verdict being found without any Circumſtance, 
that this Wood ſhall be taken to be Minute Decime It was agreed 
by Henden,that if it had been found Wood growing in a Garden, 
then Minute Decime. And it wasagreed by the Courr, that ir 
might have been ſo found, that it ſhould be Majores Decime, and 
Predial;as if all the profits of the Parſonage conliſt of fuch Tithes. 
And ſoof other things, which in -their own nature are Minue, 
may become Majores,ifall the profit ofthe Pariſh conſiſt therein : 
As in ſome Countries, a great part of the Land within the Pariſh 
M m m 2 15 


being deſtroyed,the Preſcription is-gone,&c.andif it be to be pa id 


(4) Mich.10, 
Jac.C.B.Ror, 
: 641. Pool. 

Anglice Wood: And upon not guilty pleaded , the Jury gave this verſ. Reynolds 


Special Verdict, viz. for the Moity ofa Load of Wood, S: vide- Hutt Rep. 
Tithe-#00d, 


; , . What things 
Defendant Not guilty; but Sz ſunt Minute Decime n then he IS xy/ anitg 


Guilty, This Caſe was argued at Barr by Bridgman and Fenden Tithes, and 
Serjeants : And the Conrt Vnement agreed, that for ought that wiz: Greaz. 
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Tithe-Saffron. 


Titht-Hop%s 


Titbe-I91i 1d. 


Tithe-Tobaceo. 


[ 
en 70 %s 


) Hill. 21 


C.Baueidall 
verl.Tindall. 
Hurr'Rep» 


(AN Trin 26. 


Jac.C.B.poſt. 
Caſe #hirgiſt 
ver(.Sr. Fran. 


Barrington. 


Winch.Rep. 


of Wincheſtcr's Caſe, Hobart (aid, That the Dean and Chapter = 2 


is Hemp,or Lime,or Hops; there they are great Tithes,and'{oit 
may be of Wool and Lambs.Paſch.3. Jac,B. R.in —_— Caſt, 
Farmer to the Dean and Chapter of Norwith , who had the Parſe. 
nage Impropriate,and had uſed to have Tithes of Grain and Hay, 
and the Vicar had the Small Tithes: Anda Field of 40 Acres wa 
planted with Saffron: & it was Adjudged, That the Tithes thereof 
belong to the Vicar. There was a Cale in this Court, asit was 
vouched by Henden, 3 Fac between Potman a Knight and another: 
And the Queſtion was for Hops in Kent, and Adjudged that they 
were great Tithes; but as for Hops in Orchards or Gardens,thele 
were Reſolved to belong to the Vicar as ſmall Tithes. There wasa 
Caſe in the Court for Tithe of Weild which is uſed for Dying,and 
that was in Kert, and it was ſown with the Corn, and afterthe 
Corn is reaped;the next year without any other manurance,thefaid 
Land brings forth and produces Weld: And that was a ſpecial Ver- 
dict,whether the Vicar ſhall have the Tithe of it,or the Parſon; but 
one of the parties died before any Judgment. And if Tobaccohe 
planted here, yet the Tithes thereof are Afnme Decime: And all 
theſe new things,viz.Saffron, Hops, Weild, &c. if it doth -notap- 
pear by material circumſtances to the contrary,ſhall be takerias{- 
rate Decime: And fo this Caſe was Adjudged for the Defendant(e), 
(33.) In the Caſe ofa Prohibition, incale of a Libel-in the Ec- 
cleſiaſtical Court for the Tithes of Cattels; the Plaintiff alledged 
that thoſeCartel,of which Tithes were demanded,are for his Dary 
and for the Flough;and Wench being only preſent ſaid, That the 
Parſon ſhall not have Tithes of ſuch Cattel;but if he breed up Cat- 
tel to {cl],itis otherwiſe. Secondly, the Plaintiffin a prof tition 
alledgcd, That time beyond memory the Pariſhioncrs had paida 
halfpeny for the»Tithe of a Calf, anda peny fora Cow ; and that 
npon a day limited they uſe to bring this tothe Church;and topay 
this tothe Vicar;and now the Vicar hadLibelldin the Eccleſiaſticaf 
Court againſt them to compel them to bring it home to his houſe: 
And Winch ſaid, That this is no occaſion of a Prohibition, ſor they 
agree in the Medus,but vary in the place of payment,and this is not 
matter of ſubſtance,and for that reaſon nd prohibition will lie(f). 
( 34.) B. brought a Prohibition againſt C.and alledged,that the 
Dean and Chapter of D.was ſeized of the Mannor, and the Defen- 
Cant being Vicar ſued in the Eccleſiaſtical Court to haveTithes,and 
ſhewed, that time beyond Memory,&c. they had held that Dif 
charged of Tithes for them and their Tenants,& that they let that 
to the Plaintiff, Andit was moved by Henden Serjeant, That the 
Dcan and Chapterare a body Politick and Temporal, whichare 
not capable of this Preſcription i» non Decimande Coke 2.the Biſhop 


/ 


Of Tithes, 
Spiritual, and are annexed tothe Biſhop throughout:all Er» 
lard; and if the Biſhop is capable of thatzas itis plain he is, then. 
the Dean —_—— is alſo capable of that,which'was granted by 
Hutton: but Winch doubted, for he ſaid, That he may be a: Lay- 
man;and for that the Plaintiffought to averr, That he is a Spiritual 
on: Hurtonconfeſled, That the Dean may be a Lay-mangas was 
the Dean of Durbam by a 19m Licenſe and Diſpenſation of the 
King z but that is rarezanda Special Caſe,and is not common, and: 
general,and therefore not to be brought as an Example,which was 
afogranted by Hobart Chief Juſtice, and upon that day was given 
oretto the'Defendant to ſhew cauſe wherefore the' Prohibition 
ſhallnot be granted (2). . 2) Paſch.2x, 
(35) A.Libelled again{t }. in the Eccleſiaſtical Court for the "4 "Ihe 
Herbage-Tithe of young Cattel, ſc:l.for a peny for every one. And 3rid's Cafe. 
Hitcham moved for a Ren ſ -- = he ought not to have Wincl.Rep, 
Tithes,if they are young Beaſts brought up for the Cartor Plough. .,. 
And fo it hath been Adjudged : As if, a Parſon preſcribeto = _——— 
Tithesfor Hedgingſtuft,he cannot, becauſe that preſervesthe Land ,;,,,:, 1.0, F 
ont of which he had Tithes;and then a.Parſon Libels for Tithesof 6" 
an Orchard,for that it was ayoung Orchard ; and the Cuſtom of 
the place was,to pay 44.for one Orchard. Hircham ſaid;there is not 7ithe-0rchard; 
any ſuch difference between old and new Orchards; for if the Cu- 
ſtom be that he ſhall pay 44. for every Orchard,it will reach tothe 
new Orchard. And then he Libels for a Hearth-peny,for theWood: 
burnt in his Houſe. utter ſaid == Hearth-peny is niore doubrtul; 
forit isa Cuſtome in the North parts to give an Hearth-peny for . 
Eſtoyers burnt ; for which he preſcribes to be free of nar thing pag 
which comes to the Fire. And in ſome parts by their Cuſtome they 
had Paſturage for the tenth Beaſt, or the tenth part of the Gains, 
which is Barren for the time. / But. he and Yelverron, who only were 
preſent;that no Tithes are dne for them withoutCuſtom. irc hare, 
they alſo will haveTithes for a thing before it comes to perfettiou 
which would be titheable afterwards : Burt I agrec;if he ſelsthem 
before they come to perfeCtion,then the Parſon ſhall have Tithes.. 
But by Hatton and Yelverton, there may be a Cuſtom to have eve- 
ryyear a peny for them.Sed adjournatur,&c, (h). (b) Paſch..g. 
(36.) A. Libels in theEccleſiaſtical Court for Tithes of Fiſh, Car C.B. 
which is due meerly by Cuſtom and the Defendant pleads, Yo9/mnſtor'; 
That timeout of mind, &c. they have paid no Tithes of that, _ 
And Henden Serjeant moved for a Prohibition. And Richard- Tithe-Fllh, 
for Replied and ſaid, It is meerly a Cuſtomary Tithe , as Rabbits | 
&c. whereof no Tithes are due by the Law of the Land, and . 
2 Prohibition ſhall not be granted; But all the other - Juſti- 
ces aſhrmed ; That there ſhall be a Prohibition __ 
becauſe 


0f Takes, 


" 


(i) Paſch. 
3 Car.C.B. 
Caſe of 

Tithes in 
Hetley's Rep. 


(+) Tirhes of 
Pidgeons and 
Acrons, Ant? 
Wilcect's Caſc. 
in Heel. Rep. 


Diſcharge of 
Tithes. 


becauſe that the Cuſtome ought to be tried at the Common Lam, | 
and they make a difference between Modus Decimandi,whichis als 
Cuſtomary, and where there isa Tithe precedent due, and that 
Modus converts it into another duty: There no Prohibition ſhall be 
granted; but it ſhall be tricd in the Eccleſiaſtical Court; whether 
there bc ſuch a Modus Decimandi or not. z and that Caſe inthe Cy-. 
ſtom makes the Duty it ſelf. Burt if he alledged the Modu tobe 

for two pence,and theParſon for three pence,it ſhall be tried by the 

Common Law. And they faid, that ſo was the opinion in the 

grand Calc of Lead-Ore. And Hutton faid, that ſo it was deter- 

mined in the Caſe of. one Beyry, tor Tithes of Lime-kilns, which 

are as Minerals, and are not Titheable by the Common Law. But 
when the Cuſtome is tried , then they inthe Eccleſiaſtical Court 

may proceed upon it (z). ; 

(37.) A Parſon Libels in the Eccleſiaſtical Court for Tithes of 
Pidgeons and Acrons : And the Defendant prayed a Prohibition; 
becauſe the Pidgeons were ſpentin his own houſe,and the Acorns 
dropt from the Tree,and his Hogs eat them. _ And it was ſaid by 
the Court, Acrons are Titheable 1 1 Rep.49.but then they oughtto 
- _— and alſo ſold. And a Prohibition was clearly grant- 
cd (&). 

(38). B. Farmer of a portion of Tithes for five years, without 
Deed, Demiſes a Farm which he had in the ſame Parilhto F, - for 
years ; andafterwards he Libells againſt him in the Eecleſiaſtical 
Court for the Tithe of that Farm. And F. faid, he was not Far- 
mer. And Hendex prays a Prohibition for that, ( 1) That the 
Leaſe for Tithes is without Deed: but he may be diſcharged of his 
own Tithes without Deed , as was adjudged before in this Court, 
(2.)The Leſſee is not to pay Tithes for the Farm; for although the 
Parſon makes a Leaſe of the Glebe for years,he paid Tithes: But 
ifa Lay-man who had the Impropriation Leaſesthe Glebe, the 
Leſſee doth not pay Tithes. But the Court denied the Caſeof the 
Leaſe of the Parſonage Impropriate ; and ſaid, that the Caſe of 
Perkins and Hinde was adjudged to the contrary in that very point. 
And alſo if he purchaſe other Lands in the Pariſh (which are di 
charged of Tirhes in his hands)& he Demiles them,yet the Leſſee 
pays him Tithes. And the Opinion of the Court waslt one col 
trat withthe Parſon for Diſcharge of the 'Tirhes of his Lands for - 
ycars, and Demiſes his Lands to another ; yet he iball not have 
Tithes,but the Diſcharge runs with the Land. But if one takea 
Leaſe of his Tithes by Dced,and makes a Demiſe of his Land, hc 
hath Tithes of the Letlee. And the Direction was, that the Leſſee 
of the Farm ought to ſhew exprelly in the Eccleſaſtical Court 


thatthe Farmer had not a Leaſe by Deed : and a Prohibition ory 
granked, 
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granted. And it (hall be Admitted, that the words of the Libel be- 
ing Firmator ,Conduttor, & Occupator was good (1). 
(39.)V.againſt S. in a Prohibition,in which S.Libels for Tithes 4 pokerk 
of Hay. And W.ſuggelts fora Prohibition,that he uſed to pay the | in.Hed.Rep. 
tithe for Hay #n ſpecze, in conſideration whereof he uſed to be dil- Tjthe-r12y of 
charged of all Doles, Green-skips, and Headlands, net exceeding. Headlandss 
the breadth that a Plough or a Team might turn about the Lands, 
And Henden moved for a Conſultation;for that it is ſaid,about,c. 
that is,circa terras arabiles,when the truth is, there are skips at the 
ide of Lands, as broad as the Lands themſelves; and then he 
would be diſcharged of them alſo;whereas it ought to beat the end 
of the Headlands only. Richardſon ſaid, that in arable Lands in- 
cloſed, Paſture isat the end and at the fides,which is mowed, and 
yet diſcharged of Tithes.But the Court in reſpect there was a Pro- 
hibition granted, ſaid,that he ought to joyn lilue or Demurrer upon 
the Declaration (m). 
(40.) The Earl of D.had a Mannor inthe Pariſh of C which C3bB.. R 
extended to L.where there is a Chapel of Eaſe; and the Vicarof ooncka, ary 
C.Libels for Tithes in the Eccleſiaſtical Court, againſt one of the Rep, 
Tenants of the Mannor. And Henden moved for a Prohibition, .: 
ſorthat that the Earl preſcribed,that he andall his Tenants ſhould 
be acquitted of all the T ithes of Land within L. paying 10s. per 
an, tothe Chaplain of L. And he faid;that ſuch a Preſcriptions 
 £00d,as it was Adjudged in Bowles: Cale. And a Prohibition was ; 
grantcd (2 ), | 4 (n) The Vicar 
(41.) In Gmir's Caſe it was agreed by the Court, that a Fo- of chyhan's 
reſtinthe hands of a Subject ſhall pay Tithes; and it was agreed, Caſe 
thatin the hands of the King it is Priviledged, And by Henden, => 99-2 ui F 
Davenport,and Atthowe Serjeants4lt is only his perſonal Priviledge, "OW 
which extendsto the Leflee of the King, | but not tothe Feoflce. 
Andit wasagreed, that where the right of Tithes comes in que- 
ſion between a Parſon and the Vicar, who are both Ecckeſiaſtical 
pcrſons,it ſþall be tried by the Eccleſiaſtical Court. But Richard- 
fonſaid,the Books make a Joubt,. where it is between the Servant 
of the Vicar* and the Parſon.. Bur it ſeemed to him to be all 
one (0), (0) Co'nin's.C, 
(42.) N.and D. Plaintiffs againſt #.Vicar ofS.in a Prohikition: Hetl.Rep. 
the Libel was for wood employed in Hedging,and for Firc-wood : 
ſue was joyned, that there was inthe Pariſh a great quantity of 
Landincloſed; and that they uſed to take Wood for Hedge-boot 
and Fire-boot,and they were diſcharged of Fithes in conſideration 7ithe-Hedghoot 
that he paid Tithes in kind of Hay and Corn,&c.And it was found #34 Fire-6oots 
forthe Defendant. Crawley moved,that a Conſultation cannot be 
branted,for that that they ought to be acquirtcd of Tithes for _ 
Q 


(n) Mich. 3. 
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of Common Right,and for that although Preſcription was 
ed, it is nothing tothe purpoſe. Arthowe, For Fire-wood itwg 
roved that Tithes alwaies was paid. Richardſon,there is nodouy 
ar the diſcharge alſo ought to be by Cuſtom,and to be ground 
upon Modus Decimandi, Telyerton and Croke otherwiſe, thatity 
not upon Modus Decimands, but by the Common Law ; andthe 
Reaſon is,for that that when a man 15 Owner of Arable Land, ant 
he pay Tithe-Milkand Corn, and for that they arediſcharged of 
things conſumed in the Houſe,which are to make Maſters and Ser. 
vants fit to manure the Land,&c. Richardſon ſaid, It is ſeen that 
it ſhall alwaies be diſcharged,in conſideration it is alledged,hows 
ſmall Conſideration will ſerve.Crook, It is not Modus Decimand, 
but theDiſcharge is for that,that the Parſon hath by them a benekt; 
for he had by them better means of Tithes. Hutton, If a man had a 
Houſe of Husbandry, and Demiſes all the Land but the Houſe;he 
ſhall pay Tithes for them abſumpt in the Houſe. Cook, Not. 
No profit is made by them to the party ; but the Parſon had: 
benefit by him. And a day was given to ſearch Preſidents 
(p) Paſch.4- (p). 
Car.C.B. (43.) A Parſon Libels for the Tithes of young Cattel preſerved 
Ns Ca for the Cart,and the Queſtion was, whether in ſuch Caſesa Cu- 
HerlRep. tom oughttobeſurmized. And Crook,F.N.B. is, That of right 
Tithe of young Tithes ſhall not be paid for ſuch things.R:chardſor,In all ſuch Caſes 
Cattel. the Parſon ought not to have Tithes, if there be nota Cuſtome al- 
ledged,by which the Parſon had any thing,or Recompence, orby 
which hisother Tithe is better. And he ſaid, that he had fearched 
the Books,and the Book of Entries;and there is not any ſuchcaſe; 
but ſome ſurmize is made;as for that,that he had tithe of Cornis 
ſpecie where the Land isencloſed ; and ſo the Corn better. Huton, 
It ought to be tricd,whether the thing in his nature betitheable, 
or any Ufage to diſcharge it or not;as the Cattel are in their nature 
titheable, then you cannot prohibit it; but the uſage oughttobe 
ſurmized ſo : And it may be Law.as the Parſon had better Tithes, 
_ - = Harvey, If a Libel be for Tithes of Hedging and Fencing, therea 
ru. Surmiſe ought to be made to diſcharge that. - But when itisfor 
-Tithes of Bej- Tithes of Heifers, which in apparency ought to be ſpared by the 
fers berhage. Law of the Land, otherwiſe it is, &c. Richardſon,for the Herbage 
of thoſe Heifers Tithe isdue by the Eccleſiaſtical Law; andwene- 
ver cantake Tithe of them without expreſs Cuſtomor other Re- 
compence. Harvy,there was a Caſe, 16 Jac. C.B. A Parſon ſues for 
Tithe: of Mer- the Herbage of Horſes,and the Pariſhioner alledged, that he kept 
dage fer Hor- them for the carrying of Coals; there he ought to ſurmize fome- 
_ thing to be Diſcharged : andif he alledge, that he kept them'in 
his Houſefor ſerving of Husbandry, the other-may alledge, w_ 
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he kept them to carry Coals, and the Allegation is Traverſable. 

Richardſon, T here wasa Caſe , where the Queſtion was, A Huſ- Tithes of ter 
bandman keeps a Horſe to ride up and down about his buſineſs, 948? jor 4 
Whether he ſhall pay Tithe for the Herbage of him? and a prohibi- #/4#ne-Ho'ſe. 
tion was in that Caſe granted ; but a Surmize ought to be made. 
Gookſaid, that in the Kings Bench he had twenty times ſeen a 
prohibition granted in ſuch caſes, without any Surmize. Anda _ 

Libel is fordry Cattel; if it be alledged, that they are kept for 7% © 
the Flough;the other may alledge, that he keeps them to ſell, _—_— 
without that,that he keepsthem for the Plough. And betore there 
isany profit of them,it is not reaſon that they ſhould be Titheable, 
ard the Parſon ſhall have the benefit for them after. And for 
Hedging it is Lex rerre,rhat he ſhall py no Tithes. Richardſon, It 
Is Lex terre ne conſuerudo loci facit legem terre. Andif he haduled 
to pay Tithes for the Cattel or for Hedging, he ought not to pay ,,,,,. 
that Itill: If an Ignorant man will pay Tithes for thoſe things, and ;,,, 
after upon a Libel a prohibition is granted ; if the other does not 
alledge a Cuſtom, the prohibition ſhall ſtand : or if they ail:dge a 
Cuſtom, which is found againſt him, no Conſultation ſhall be 
granted. And for a Garden-peny, the reaſon of that isapparent : 
tor otherwiſe Tithes ſhall be paid #2 ſpecie : And fo for Hearth- g44m- rithes, 
penyzif he had alwaics paid it,it ought to be paid. Hutton, It a 
man had an Antient Garden for which he paid a peny, and that 
eVargeds of that enlargement Tithes ought to be paid #7 ſpecie 

q) Paſch. 4. 

(44-) A. Libelsagainſt B. in the Eccleſiaſtical Court for the ry 

Tithes of two pecks of Appels, and for Feeding the Cattcl upon 7horni!!'s Cal. 
the Ground, The Defendant for the Apples anſ' RT at there fetl-Rep. 
were Twopecks only growing in his Orchard, and that they were .,;,,,. 
ſtoln, i — bat and for the Cattel, that they ebay 
were Ancient Milch-Beaſts,and that they growing old were dry : 7;the herbage 
And that for a monththey depaltured with other Heifers,and that of Cartel. 
aſter they put them in a Meadow, out of which the Hay was car- 
ried; and afterwards he fed them with Hay in his Houſe. A:rhowe, 
becauſe that the Anſwer was not admitted ; prayed a prohibition. 
Hutton, If Applesare upon the Trees, and taken by a Stranger, 
ſhall the Parſon be hindred of his Tithe ? TYelverron, If I 
ſuffer one to pull my Apples, the Parſon ſhall have Tithes; 
but if they be taken by perſons not known , the parſon (hall 
not have Tithes of them ; which was granced : For they are 
not Tuheable before plucking; and for that , if he ſuffer them 
to hang ſo long by negligence after the time, that they are 
imbezeled, by Telverton he ſhall pay Tithes. For the ſecond 
matter it was agreed by the Court, and for the depaſturing ho 
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Cuoftome. Gook, It isktown that Hrarth-peny is good by Prv 
, | 4. ſcription: 


the Meadow, & for the Hay with which they were fed afterwards 
Tithe ſhall not be paid, becauſe that the Parion hud Tithesof them 
before. Bur if the queſtion be for the Tithes when they wear with 
the other Heifers, by Crook, that is no cauſe toexcuſe the Tirhe, 
Haruey , If 1 have Ten Milch-kine, which I purpoſe to refers 
for Calves, and they are dry, the Parſon ſhall not have Tithe for 
their Paſture ; but if I ſell themzby which ir appears I kept theh 
for Fatting,there Tithes ſhall be paid. And Zutron apreed, that 
alrhough there was {0 ſmall a time, that they went with the Hel. 
fers, yet Tithes ſhall be paid for their Paſture during that time 


r). | 
* (45.) In Walſmgham and Stone's Caſe it was faid by Hum, 
that a Pariſhivner compomding for his Tithes for his life wasnot 
good without Deed : And it was ſaid by Tetveyron, that the uſe in 
the Kings Bench is,that ifa Defendant in a Prohibition dies, his 
Executors may proceed in the Eccleſiaſtical Court; and it may be 
a Rulefor the Judges in that Court to proceed alſo. And thenthe 
Plaintiffmay, if he will, havea new prohibition, azaialſt the Exe 
Cutors,&c. 

(46.) In Norter's Caſe Finch Recorder ſaid, de Commun fue 
for Eftovers burnt in an houſe, Tithes ought not to be paid; bythe 
Common Law there was not any Tithes paid for Wood : And al- 
though the Sratuteof 25 E. 3. givesa prohibition for Timber,yet 
Unaey-woods were diſcharged of Tithes Ved. Dr. Stad,191, I 
is expreſs that Eſtovers are not titheable,becauſe the are notrenew- 
ing every year,and it is parcel of the Inheritanceyfor todeltroy all 
the Underwoods is Walt, &c. Dawley's Caſe was reſolved for the 
Wild of Suffex : and AMich.13 Jae. B. R. inthe Caſe of Porter and 

efor the Witd of Kewr of the ſame preſcription, Reſolyedto 
be good ; and ſo is the Common Experience, that a whole Cobaty 
may preſcribe ſo. And the reaſon is, for that by the Common 
Law it was not due ; but by the Conſtitution of #inchel/ey, Link 
wood 104. it was Ordained to be paid; for then the Prelates 1 
red a preat Peſtitence that then was, for the negligence of paying 
Tithes,and appointed Tithes of Woot. And the Commons wet 
deſirous to have the Statute of Sylva,&c. otherwiſe explained than 
the Clergy detlaresitz forthey ſay, that they onght not topay 
Tithes of any Wood that is 6f the growth of tenyears. Ft 
Wood is Titheableintheir agture,and then there may bea Cuſter 
todiſcharge them. And the Caſe of Hearthpeny cannot beat 
Frrercd ; for if he ſues forthe Peny, a prohibition ſhall not be 
granted, qvod roncefſun fuit per Crook Telverton, But of thing 
vrot Tithable, Tithes of thetti catmut be fred without alledginge 
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ſcription: This Caſe is when there is not Land belonging to the 
Houſe, ſo that the Parſon is not anſwered for his Tithes another Hearth-pt uy, 
way. But when there are Ten Servants for the maintaining Tt. 
it, then by the Law of the Land it appearsthat Tithes ought not 
tobe paid;although Cuſtom had been alledged it is oothing to the 

rpoſe, Asif a Cuſtom bealledged to pay 4 4.for every acrein 
diſtharge of Tithes,and the Verdict find 3 4.no Conſultation ſhall 
be granted. Hwtton, the Herbage of Barren Cattel is Titheable, 
becauſe there is a Cuſtom which diſcharges thoſe that are for the Tithe Herbage 
Cart. And he ſaid , that the Cuſtom only makes that Legem of Catlel, 
tee, And he cited Dr. Granz”s Caſe : He Libels for Tithes of a 
Houſe,and the party brought a Prohibition, and alledged AModum 
Decimandi,cc, And it was alledged in Arreſt of Judgment, that 
| Houſs were not titheable de Commun jure, and yet a Conlultation 


was granted,&c. ( 5). (s) Trin.4. 
(47.) A Caſe between Srome and Walſingham having been for- _ _ K 


merly jn the Court touching Tithes, the Cale was again moved in yer gep. 
Court,which was that they agreed de 47 in annum fo long as 
the one ſhould be Parſon,and the other Pariſhioner,S; ambabus pay- 
tibus tam diu placuerit, he ſhould retain his Tithes for 65. 8.4. per 
An. And Richardſon Juſtice ſaid, and it was not denied, That 
theSuggeſtion is naught for the uncertainty of it ; anda Prohibi- 
tion cannot be granted upon that. Forthe words de ame in annum 
make an Eſtate for a year; and the next words make an Eſtate for 
Life; and the laſt words,but an Eſtate at Will: and what ſhall be 
Traverſed here?It appears,that for years it is good without Deed, 
but not for life; and ifit be but at Will,when the other demands 
his Tzthes, the Will is determined. But at another day the Sug- 
geſtion was made, that he made ſeveral Agreements with his Pa- 
niſhioner, that he pay 6 s. 84. for his Tzrbes for four years. And 
then a prohibition was granted. Harvey, ſuffice, If an agreement 
be proved for theſe four years (Cr ). (t) Stone a- 
(48.) Scor moved for a Prohibition, that whereas he had twenty gainſt »at- 
kcresof Wheat, and had ſet out the tenth part for Tithe, the {1chax. ©; 
Defendant pretending that there was 2 Cuſtom of tithing, that the *© _” 
Owner ſhould have fifty four Sheaves, and the Parſonfive, aud 
ſohefued for Tithes,for that there was no ſuch Cuſtom: And the 
Court faid, that the Afodus decimands muſt be ſued for as well in 
the Eccleſiaſtical Court as for the Tithe it ſelf: Anil if it be aUowed 
2 the parties, they ſhall procced there ; but if the Cuſtom (4) 5:0: a- 
be denied, it muſt be tried at the Common Law , For if it be gainſt ». 
found for a Cuſtom, Confultation muſt be granted; if not, then Hetl. Rep. 
the Prohibition is to ſtand (»). =— 


N AMS lg S. -6 (49. ) Wapper 


—— 


————— 
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(w) Nappir a» 
gainſt Stew- 


ard. 
Herl.Rep. 


Cultome of 
Tithe Grafſs- 
Cocks. 


fr) Hil. q Car. 


C.B.ki1t a- 
gainſt F!l; 5. 
Hetl.Rep. 


(») Jobnſon's 


Cale. 
Herl.Rep. 


Tithe-Kay. 


(49.) Napper againſt Sreward ;, the Parſon had a Prohibition + 
eainlt divers of his Pariſhioners that Libelled in the Eccleſaſtica] 
Court, to make proof by Witneſs of divers manner of Tithingix 
perperuam res memoriam (w\, 

(50.) A Prohibition for H.againſt E. Farmer of the Reftory of 
S. and preſcribed;that all Tenantsand Occupiers of Meadow had 
uſed to cut theGraſs,and to ſtraw it abroad,called tetting,and then 
gathered into Wind-rows , and then put it into Graſs-Cocks in 
equal parts without any fraud,to ſet out the Tenth-Cock great & 
{mall to the Parſon, in full fatisfaction as well of the firſt as ofthe 
latter Math : Upon Traverſe of the Cuſtom it was found forthe 
Plaintiff; and exception was taken, that the Cuſtom was void, 
becauſe it imports no more than what every Owner ought todo, 
and ſo no recompence for the two Maths:But theCourt gave Judg- 
ment for the Plaintiff; for Dsſmes naturally are but the Tenth of 
the Revenue of any Ground, and not of any Labour and Induſtry: 
W here it may be divided as in Groſs, it may, though not in-Corn; 
and indivers places they ſet ont the Tenth acre of Wood ſtanding 
and ſo of Grals: And the Jury having found his form of Tithing 
therezit is ſuſficient : and the like Judgment upon the like Cyſtom' 
wasin the Kin=s Bench,Paſch. 2 Fac.Rer.191,0r 192, inter Hall & 

monds (x). 

(51.) In Foh»ſor's Caſe,ifa Prohibition be grantedupon matter 
at Common Lawz,as upon a perlonal Agreement between Parſon 
and Pariſhioner for his tithes,and not upon matter within the Stat. 
of2E.6. 13. the Suggeſtion ſhall not be proved within the Six 
monthsas the Statute limits, and as it is agreed by che whole 
Court (y). 

(52.) The Defendant here in the prohibition libels for Tithesof 
Hay in the Eccleſiaſtical Court. The Plaintiff ſuggeſts, that the 

Hay was growing upon Greenskips, Deales,and Headlands,and' that 
there is a Cuſtom, that the Pzriſhioners in a Meadow there uſed 
to make the Tithe-hay for the Parſon, and in conſideration of that 
to be diſcharged of all Tithes of Hay growing ut ſupra; and allo 
that for the Hay of the Land, no Tithe onzht to be paid offuch 
Hay, but does not averr,thatthat Hay was growing upon Green 
hips, Andan Exception was taken by Henden = (1,) Thatthe 
Exception isdouble; the Cuſtom and the Common Law : Andby 
Telverton, That is not material; for you may have twenty Suggelt- 
ons to maintain the Suggeſtion of the Court:but Richardſonwas® 
gainſt that;that a ſuggeſtion might be double herefor the ſuggeſt 
onoftthe Common Law is a Surpluſage: As in Farmera 


wich's Caſe here lately,One Preſcribesto be diſcharged of Tithts 


where the Law diſcharged him,and fo was diſcharged by the Con- 
a WM 
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mon Law. The 2 on is, that he doth not apply the Cuſtom 
to himſelfin the Suggeſtion ; for he that lays the Cuſtom does not 
ſhewthat the hay grew upon the Skips,upon which a. Plough might 
turn it ſelGand for this cauſe by the whole Court this Suggeſtion is 
naught. And here Richardſon moved, how that two ſhould: joyn in 
a prohibition. Telverton;if they are joyned in the Libel, they may + 
joyn inthe prohibition,and that isthe common practice oftheKings 
Bench.Richardſon, The wrong to one in the Eccleſiaſtical Court by 
the Suit, cannot be a wrong to the other. Hutton, They may joyn in 
the Writ, but they ought to ſever in the declaration,to which Har- 
vryagreed.7elverton,T he prohibition is the Suit of the King,and he 
joyns rant.as in a Writ, Richardſon,But it is as the ſuit of the party 
is;and if any joyn heresl think good cauſe of a Conſultation. It is 


* apainſt the profit of the Court to ſuffer many to joyn. And it is uſu- 


alin the Caſe of Cuſtoms of a Pariſh in debate,to order praceed- 
ings inthe two prohibitions, and that to bind all the Pariſh 2nd 
Parſon. And it was ſaid by them all,that the confideration of mak- 
ing Hay is a good Diſcharge,becaule it is morethan they are bound 
to do (z). 

(53-) F. ſued Y.for Tithes of Hay,which was upon Land that: (4 Hil. 3. Car. 
wasHeath-ground,and for Tithes of Pidgeons. And by Richardſon, F FA-4 Cars 
If it was mere waſt ground, and yield nothing,. it isexcuſed by the RE ok as 
Statute of payment of Tithes for ſeven years : But if ſheep were vers Cale 
kept upon itor ifit yield any profit, which yield Tithes,then Tithe a8: Symonds. 
ought to be paid: As the Caſe in Dyer. And for the Pidgeons, which TP 
were conſumedin the Houſe of the Owner he ſaid, and for Fiſh in 14,27," 
aPond,Conies,Deer,it is clear. that no Tithes of them ought to be Tithe- Fidgeon; 
paidof Right ; wherefore then of Pidgeons? quod nemo dedixit, : 
And aday was given to ſhew.cauſe whereforea prohibition ſhould 
not be granted. And the Court agreed, that it was Feleny to take 
Pidgeons out of a Dove-houſe. And afterwards a prohibition was 
granted, but principally,: That the Pidgeons were ſpent by the 
Owner, But by Hender,, they ſhall be Tithcable, if they be.ſold 
(a). | (a) Flower ags 

(54.) P. the Vicar of Eaton inthe County of Oxon,Sues C. the Va44ben. 
Parſon Impropriate in the Eccleſiaſtical Court in Oxford pro Xinu- = oo oi 
tis Decimis, C.ſues a prohibition againſt the Vicar upon a ſurmize © me 
of a Preſcription. - P. comes and. pleads the firſt Endowment 
made Ar. Dom, 13109. by which the Minute Tithes were allotted 
to the Vicar : C.demurrs ; and Adjndged for the Plaintiff, for the 
Parſon cannot preſcribe againſt the firſt Endowment (b). ee « 2-JaGs 

(55-2 In.Debt upon theStat. of 2 E.6. for not ſetting out of {mp 
Tithes,the Plaintiff declares,. that the Defendant was ſeized of c<119.. 
the Lands inqueltion within that Pariſh, and that the Ty did Noy's Rep. 
belong 
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belong to the parſon and Vicar (viz.) . Two parts to the parſqn; 


For not ſetting and the third partto the Vicar, or their Farmers, payable 5» fpeci 
ox? of Tithes. for 40 years laſt paſt;that the plaintiff was Farmer proprietary of 


(:) Paſch. 3» 


Jac.Br.Sir 


Rich.Champion 
verſ.Rob.Hill. 
Noy's Rep. 


Preſcription. 


(d) Bott ag. Sr, 
. BY abaton. 
Noy sRep. 


ft) Goodwin 
againſt the 


Dean and 


Chapterof 


wells 


Noy's Rep. 
Tithes ſet out 


Notice. 


Cf) Spencer's 
Caſe. 
Noy's Rep, 


Compoſition. 
(2) Brty ag- 


Partridet. 


Noy% Rep. 


the Tithes to the parſon and Vicar ſpeftant , and ſhews the value of 
the T:irhes due, and demands the treble value ; the Defendant 
pleads Nihil debet pey patr, and it was found for the plaintiff. [e 
was now moved in arreſt of Judgment, becauſe the olaintif ought 
to have brought two Actions, as the parfon and the Vicar ought 
for their ſeveral parts : But Reſolved , that the Action iswell 

brought ; for it is a perſonal and one entire Debt for one wrong 

c), 

(56.) Bort ſues a prohibition againſt Sir Edward B. and ſuggeſts 
that the Defendant is parſon Impropriate of W.and that time out of 
mind there hath been a Curate or an Incumbent by the appoint- 
ment of the faid Retor,who adminiſtred the Sacraments,&c,And 
that the Cuſtom of that pariſh time out of,&c. was, that the Cy- 
rate ſhould haveall tenths renewing within that pariſh, except De- 
cimas granorum,which were paid to the parſon, and that every pa- 
riſhioner who had ſo paid the tenths to the Curate,was diſcharged 
againſt the parſon. And that notwithſtanding that, &c. Sir Ederd 
B. had fi aed him,&c.And now he prays a prohibition, and hadit; 
but after that ſurmize was adjudged inſufhicient,withont argument 
by the Court,and a Conſultation granted,for ſuch Curate cannnot 
preſcribe againſt his maſter,that may remove him at his pleaſure : 
And " that reaſon it was nota good preſcription for the pariſhio- 
ners (4). 

(57.) Goodwin being Vicar ſues in the Eccleſiaſtical Courtthe 
Dean and Chapter of We#s,being parſon of a Church , for a pen- 
fon, and they pray aprohibition, and it was denied: For that 
penſion is a Spiritual thing , for which the Vicar may Sue inthe 
Spiritual Court. Note, that they entitle themſelves to _ 
ſonage yy a grant of #.8. who haditby 31 #.8. of Diflolu- 
tions (e), 

(58.) It was faid by Hutton in Spenceys Caſe, that by the Civil 
Law the pariſhioners ought to give notice to the parſon when the 
Tithes are ſet forth. Butit was adjudged,that the Common Law 
dothnot ſo oblige a man (f). 

(59.) B. by his Deed Compounds for Tirhes, and after Snesfor 
them in the Eccleſiaſtical Court, by Popham and G away, that at 
Action upan the Caſe lies. Vid. E.4. 13 Afich. 4. Fac. the Lady 
Waterhouſe was ſued for the Tithes of Trecs, whereof none were 
dne,&c.thercan Action upon the Caſe does no lie, for the parſon 
or perſon may well be ignorant of what thingsare due, othetwur 
he Sues againlt his own knowledge (2). (60.) To 
: . 
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- {66,) To bave a Prohibition the Surmize waszthat the Inhabi- 
tanrsof D.of which he is an Inhabitant;have paid un.nmd.decimand. 
&c.Andthey were at Iffſue ; and he proved only, that he himſelf 
had paidit and yet well: And noConſultation;for every particu- Modu: Deci» ; 
lar is acladed in the general, and proved by it. And it appears mend,  _ 
Gent matter for a prohibition, and toouſt a Spiritual Court of . © 
their Cognizance. (2) &greed;that where the Statute appoints 
oof of theSurmize to be by two, it is ſufficient if two affirm 
that they have known it to be ſo, or that the Common Fame is 
bb), Fa: (b)Mich.r 
{61,) Upon a Surmize by a Pariſhioner, that he had Compound- Jac:C.B.ror.” 
« withthe Parſon for his Tarhes for one year, & it may be without 725-Ford.ag, 
Deed; by Brownlowe, that a prohibition ſhail be awarded, and Y7**4%pm. 
- thirthete are divers Preſidents in this Court. But otherwile, if it Noy —_— 
be for more yearsjit isnot good without Deed(s.). Andin Ski (5) tos © 
ys Caſe , it was Ruled by the Court upona Surmize to have a apyroe 


idition, that ifit be proved before one of the Judges within 541-Green ag, 
the Six tionrhs, although that it be not Recorded till after the Six D/nſon. 
motthsyet it is well enough-z and good alſo, although that the fp Err 
proof be in the Vacation. Paſch, 43 Eliz, B.R, Porrenger againlt 71. 
Johnſon (k ), (&) Shinner's 

(62,) A Parſon prefers his Bill for Tirhes of Haſle, Holy,. Wil Cale. 
lmWbetthorn, ec. a prohibition was moved , becauſe they were oe hobo 
of 24 years growth and more: And by the Common Cuſtomin 4, x;1tow 
Hampſhire, they were uſed for Tinder to build and repair their »hite-thorn, : 
Ploughs, andcited Paſch. 14. Far. C. B. Kor. 1918, Guffye's Caſe 2- 
gainſt the Parſon for Holly, Wilowsr,and Maple; and a prohibition 
wzawarded. And Hubbard ſaid, that in Cxmberland Beech was 
ofed for Timber, andthe uſe of the Countrey for ſcarcity of other 
Irees will alter the Caſe (1). (1) Pinder a$þ 
The Libel for T:ebes of Hay,&c, The parſon ſaid, that Spencer. . 

the Cuſtom of the pariſh hath been, that he that hath Corn with- Noy's Rep. 
in the pariſh-ought toreapthe Corn and alſo the Tirhes of the 
parſon,and to make them into Cocks, and to preſerve them until ether Px- 
the parſon ſhall carry them away:and a prohibition was granted} 7iſbioner ſhall 
foralthonph that the pariſhioners onght «te javeto reap the Corn, P7!/erve the | 
nit wes2preed Tim, 28 Elix, #-R.yer he is not bound to guard the ©" ths 
Twhesof the parſon, 8c. But if the parſon does'not carry them's» 
pM in convenient time, an Action onthe Caſc liesapainft him. 
Paſch. 20 Jac .B.R Rot.286.there ſuch an Attion was brought by 
Wiſemws agiiinſt the Rectorof Lavden in Efſex, for not accepting, ©, P324s 
&c.- of the Tirkes of Cheeſe (ra). | -' Noy'sRep. 


£63.) 3, 


— * 
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(63.) B. brought an ACtion upon the Caſe, that P. ſued for 
Tithes,and recovered , becauſe there was niſi Teſtis ſmgularic ty 
provethe payment,when in truth he had paid it before two, bat 
Teſtis fingula- NOW one was dead ; and by the Court Reſolved, that an AQion 
risto prozepey- doth not lie,becauſe the Cauſe was meerly Spiritual: And for that 
ment of Tithes. ir differs from 8 E.4..13.for there the Compoſition was a Temps- 
Cy Br9 vl ral Contratt, although it was for Tihes (1). 

Noy's Rep. (64.) G.moves for a prohibition, and ſurmizes that the Pariſhi. 
: oners had Compounded with the Parſon for the Tithes;but yet the 
due Tithes were ſevered and expoſed , and the Parſon takes and 
Compoſition, Carries them away; the Pariſhioner meets him and takes them from 
him. And upon that the Parſon ſues in the Eccleſialtical Court:And 
(o)Braoks a prohibition was awarded (9). = 
ay Noy's (65.) W. SuesP. in the Eccleſiaſtical Court for not ſettingout 
Ps the Tithes of two Acres; P. prays a prohibition , becauſe hehad 
ſet out the Tithes of one Acre x ſpecie, and that a party unknown 
had taken them ; and for the other he ſuggeſts a Modus Derimands 
for 2 5. 6d. And upon that Iflue is joyned ; and rhe Wirnelles {aid 
that for along time,as they heard 7. the Occupiers of that Farm, 
whereofthat Acre, &c. had uſed ro pay annually tothe Parſon3 
ſhillings for all Tithes;and agreed by the Courty( 1) As to thefirlt, 
Quod Prohibitio ſtet,for after the Tithes are ſevered, if a Stranger 
takes them away,the Parſon hath his Remedy againſt him at Com- 
mon Law, and ſhall not ſue the Pariſhioner in the Spiritual Court, 
(2) It was agreed, that a proof ( by hearſay) was good enoughto 
maintain the ſurmize within the Statnte of 2 Fd. 6. Butastothe 
other Acre, Popham held, tratthe Modus Decimand isnot well 
proved;but Fenner and Telverton the contrary : For by that ap 
pearsthe Parſon is not to have Tithes #n ſpecte, and for that had not 
(p) ebb a- Any cauſe to ſue for them in the Spiritual Court (p). | 
painſi Petts, (66.) W.ſues P.ix the Eccleſiaſtical Court for Tithes of a Dove 
Noy's Rep. Houſe.P.upon ſuggeſtion had a Prohibition ; but he did not prove 
: ' his Suggeition within the Six months. W. takes iſſue uponthe 
Tithe of Pidgt- Syggettion;and it is found againſt him; and yet he prays Colts by 
_ the Statute of 2 E4.6. for failure of proof within the Six months, 
But by the Court adjudged, that he ſhall. nor have it ; for he hath 
ſurceaſed histimeto take advantage of that,and he can never hays 
a Conſultation. Ergo,He thall not have double Colts. Read ue 
words of the Statute (q ). 


Cn 


Titbes ſet out. 


(q) noriington 
ver(.Pervey. 


Noy's Rep. (67.) A Parſon prefers his Bill for Tithes of Corn,and alledges 

that time out of mind, &c. in that Pariſh they have uſed toalli 
the Tenth-Shock; whereupon the Pariſhioner ſuggeſts, that the 
Pariſhioners,and all thoſe who have Eltares,&c, have uſed only yu 


-» © > = 


{& out the Tenth-ſheaf of Tithes, ' and had a Prohibition, ©, The, 
Parſon praysa Conſultation ; bur it was denied. And Reſolved by 
the Court. That the Parſon might Sue for a Modus Decimand; in: xwdu Deci- 
the EccleſaſticalCourt,2R.3. 3.4. But if the Pariſhioner denies that, mands. 
they ought to ſurceaſe, and a PrOhibition lies, and that ſhall be 
tried at Common Law (#4). | (u) Steward's © 
(68.) A. Libels in the Eccleſiaſtical Court for the Tithes of Caſe in Noy's 
Pilchards taken inthe Sea. And now the party had a Prohibition ; Rep- 
npon 2 Surmize that the Cuſtome there is, That the Fiſher-Boat, Tithes ofSea- 
hath one Moity of the Fiſh, and the Fiſhermen the other Moity : Fi. 
And that the Owner hath uſed to pay the Tenth of his Moity in 
diſcharge of all, &c. Andit was held by the Court to be a good 
Surmize; for by the Common Law he cannot have the Tithes of 
Fiſhes taken in the Sea, becauſe it is not within any Pariſh ; and 
- then when the Parſon, by the Cuſtome, ought to have the Tithes 
ofthem, he ought to take them according to the Cuſtome. And 
that the Tenth of the Moity may be a good diſcharge of the 
whole. And the partics wentto iſſue upon the Cuſtome in Corn- 
wd(w). (w) Holland 
(69.) By the Court (Popham being abſent) it is clear, That an 7 Har: 
Agreement betwixt the Parſon and one of the Pariſhioners, that in 
he ſhall have his own Tithes for years, it is good enough without 
Deed, but otherwiſe, if it had been for life. And it 1s a better way 
to plead that as an agreement, andnotas a Leaſe (x). (rx) Smell's 
(70.) A Prohibition for a Suit in the Eccleſiaſtical Court, for Caſe. 
Tithes of Rent in Londov., It was held by the Court, That by OP 
33 H.3.cap.12.the Suit ought to be before the Major of London by 
complaint in Writing, and not by word of mouth only, in nature 
ofa Monſtrans de droit, declaring all the title, And ifthe Suit be 
n the Eccleſiaſtical Court for Tithes in London, that Court may 
granta Prohibirion ;and yet that Court hath not power to meddle 
withthem. ('2) It was Reſolved, That a Reſervation by a Lellec 
for life, who Leaſes for years to A. is not ſufficient to bind him in 
Reverſion, to pay Tithes accordin g to that rare. ( 3) That a Rent 
for halfa year, and afterwards for another halfyear, is a yearly 
Rent within the meaning of the Decree : And note, as the fame 
was haſt Lett,is not intended laſt before the Decrce,but beforethe (5) Dr. 2:raf- 
Demand of the Tithes (y ). boaſe verl. 
(71, It was found upon a Special Verdict, That the Parſon of = I wh 
the Pariſh makes A. Colle{tor of Tithes, 2nd that A. had Licen- collaler © 
kd a Pariſhion«rro carry away his Corn withoat "ſetting forth of Tithes. © 
Tihes. By the Conrr <learly, that Licenſe is void, vid. 5E.3.63. (4) Brirker- 
Poy.104. That a Culletof of Rents cannot make an Acquit- #1 vert. 
lanceand diicharge them. And a Confiiltation was awarded (=). ts 
O00 (72.) Baron © * 


—— 
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(72.) Baron andFeme Lellces of a Parſonage,&c. TheParihhio 
ner ſets forth the T ithes fraudulently, and preſently takes thems- 
way againas it appears upon the Evidence. And the Husband 

Fraudulent ſit- brought the Aftion upon 2 E. 6. for the treble Damages. And 
ting out of it was Reſolved, That Debt lies for treble Damages upon ſuch 
Tithes. a fraudulent ſetting forth of Tithes,alchough that the clauſe of Tre- 
ble Dammages ſpeaks nothing of Fraud. Burt (2 )it was Reſolved, 
That the Husband and Wife a_ to have joynedin the Attion; 
becauſe it is nota thing in poſſeſſion. And if the Husband dies, the 
Wife ſhall have the Dammages, and not the Executor of the Huf- 
(a) Hil.7. Jac. hand (a). 
—————_ verl. (73.) A Prohibition was prayed _ a Surmize, That the 
Noy's Rep. Tithesfor which the Suit was, belonged to the Vicar, and notto 
the Parſon : By the Court, That a Conſultation ſhall be granted; 
a forthe Right of Tithes is confeſſed. And whether they belong to 
the Parſons or ©E Parſon or the Vicar, that is meerly Spiritual. And thatſo it 
the Vicar? Was Ruled in one Buſhel's Caſe, the Parſon of Pancras; andinone 
(b) Randall Afilbray's Caſe it was Adjudged accordingly (6). 
verl. Knows. (74.) By the Court, That a Prohibition ſhall not be granted 
Noys Rep. © upon a bare Surmize, that he is ſued for Tithesby the Parſon of D, 
of Lands inthepariſh of S, unleſs it appears in the pleadingia the 
Spiritual Court : For they there ſhall not be Judges of the bounds 
(c) Philips ag- of the pariſh. YVid.5 H.5.10.22 E.4.24.(c). | 
S{acke, tbid. (75.) A Prohibition was pray*d upon a Suit in the Eccleſiaſtical 
Court for Tithes in kind of a Park now converted into Tillage, 
upon a SurmizedeModo Dectmanaizto pay a Buck and a Doe for all 
T, +1 P y . 
irtPark: Tithes. And allowed by the Courtand agreed, (1) Although 
they are Fere nature, yet they may be given for Tithes : Soto pay 
Pheaſants,&c. (2) Although they are not Tithable of themſelves, 
 _ yetthey may begiven for Modus Decimands : As a great Tree may 
M04.0e:434%. he given for Tithe of rrees Tithable. (3) That this isadiſcharge 
of the very Soil, and a Park is not but a Liberty, and the Owner 
may furniſh it with Game when he pleaſe.But after a Conſultation 
was granted, becauſe the Surmize was not proved within theSix 
months: So Adjudged Hill. 6. Jac.C.B, The Vicar of Clare inSy- 
folk, who ſued for Hops. And there alſo a Prohibition was gratted 
upon ſuch a Surmize. But after a Conſultation was grantedin 
Caſe : For the Modus Decimandi was alledged for Diſcharge of 
Tithes of Hay and Herbage, and not of all Tithes, where the Libel 
was for Tithesof Hops. And Coke Chief Juſtice vouched one Shiv- 
(4)Sbay ag: der's Caſe, That ſucha Modus Decimands generally for the Parks 
Sharp. not good, if it bediſparked. But it ſhall be particularly for all A- 
Noys Rep crescontained in the Park (a). 


(76, ) Upon 


. 
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- -- (56;) UponaSurmize tohave Prohibition after Sentence at the 
Ecdlefiaſtical Court, Two Judgments were vouch'd ypon the Sta- 7ithes not ſet 
tute 2 E.6. for not ſetting forth of Tithes. And 43 Eliz. B. R. a 197% 
Pariſhioner privately ſets forth his Tithes, and takes witneſs of it, 
and immediately after he carries them away; that is not a ſetting 
forth within the Statute. For the words are truly,juſtly,and withour the 
fraud or covin Vid. 10H, 4.2.2. 44 Eliz. BR. Baker's Caſe : APa- © 
riſhioner ſells his Grain upon his Land, and after, by command | 
ofthe Vendee he takes his Corn, being ſevered, without ſetting 
forth of the Tithes. Thar the Parſon may well have an Attiona- 
gainſt him upon the Statute, and ſhall not be compelled to'Sue the 
Vendee, who it may be was not known to him. And it is not Tra- 
verſable, if the Tithes were ſet forth according to. 47 Eliz. It was 
Reſolved in Trin. 7. Jac. B. Rin Brickendine's Caſe againſt Den- | 
wood (e). : $a (c) Rocheſter 
(77) Ifa Vicar hath uſed by Preſcription time out of mind,&c. ag. Porter. 
to have all the Tithes within the Pariſh (except Corn, which the Noy's Rep 
Parſon appropriate . uſed tohaveJ viz. of Hay, and alſo of Hops 
from the time it came into Eglard, which was in the time of H8. 
andofWaad (which is a Dying/plant) and moreover Rape-ſeed is 
ſownthere in the Pariſh, where neverany ſuch Seed was ſown be- 
fore,nor in England till of late times, yet the Vicar ſhall have the 
Tithes of that Rape-Seed, and not the Parſon appropriate ; for that Tithe Rape- 
it iswithin the Preſcription although it bea new thing, and there- {c<d- 
fore could not be preſcribed fingly; and for that the Parſon is exclu- 
ded of all excepr the Corn (f). att "ry 7 
(58.) If Doubt ariſe de+Decimis Garberum, fs what ſhall be in- gol. avr.ger. 
tended by Garba; it is ſaid that Garba at the Common Law ſignifies Yicar. 
at this day a Sheaf of Corn, and the Civilians fay, Garba ſignifies Ptcime Gare 
ſuch athingas is bound together in one bundle (g). _ 4 
(79.) In the Caſe between Reynolls and Green it was Adjudged _— a 
by -the Court, That Weodinits own natire is Grear Tithes ; not- nu.7, 
withſtanding if a Vicar be endowed de Mimis Decimis,and by vir: Tithe-mod. 
tue of the {ad Endowment had of a long time uſed to-bave Tithe 
of Wood not: exceeding the yearly vatue of 6 5.3 4. the uſage. of 
Wood "ſhall: paſs by the words de Ainuris Decimis in that cafe, by 
reaſon of the ſmallvalue thereof (h): - - | * 1”, (b) Mich.10. 
(80.) Where a Parſon had Two parts ofthe Tithes, and the Jac-B.R.inger 
Vicar of the ſame place had the third, and they by ſeveral Leaſes Reyuols & 
had demiſed the Tithes to one : In this Caſe the whole Court ( ex- _—_ 
cept Juſtice Fenner ) held, That although the parſon and Vicar 
could not joyn in this Caſe in a Suit of Tithes, becauſe they claim 
them ſeverally by divided rights, yet when both their Tithes are 
conjoyned in one perſon, viz. the Leſſee;then the intereſt of their 
| Ooo2 title 


_ 
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-- title is conjoyned. alſo in one ( who-wade but'one Actionfor the 
whole Tithes in that cafe ) yet it wasagreed by all the Judges, 
(3)Paſch.z3, that the Plaintifi-Leſſee ſhould recover his Tithes in dammage,, 
Jac. Sir-R. and ſhallnot demand them again tn any Suit, after a Recovery in 
Chanpior thisAdtion G). 

MR (81.3 It was Agrecd by the whole Court of Kings Bench, Ach, 
pa. 1. Aftions of 5 74. and hath many times been Ruled, Thar it a man ſell his 
Debt. Tithes for years by word, it is good ;, but if the Parſon agree, that 
one ſhall have his Tithes for ſeven years by Word, it is not good, 
_ Rep. by the opinion of Flemming Chief Jultice, becauſe it amounts toa 
Leaſe : and he held ſtrongly, That Tithes cannot be Leaſed for 

years without a Deed. 
(32,) Upon the Statnte of 2 Ed.6.cap.13. for Setting out of 
: T ithes3in a Prohibition to ſtay proceedings by a Parſon in a Suit in 

—_ Pop- the Eccleſiaſtical Court againſt one of his Pariſh, for hindering of 
ſons way of car- Dim in his way in the Carriage of his Tithes. Tbewhole Gur 
rying bus Tithes, agreed in this, That if the Parion have uſual way ſtop'd, that ſ6 

he cannot come to takeaway his Tithes being ſet out for him, he 

may well ſue for this in the Eccleſiaſtical Court,and there have his 

remedy. But if the Queſtion be whether ;the Parſon be of righttd 

havea way (viz.94, one way or another, this is Triable by the Com- 

mon Law, and not in the Eccleſiaſtical Court ;, but if the Parſon 

have a certain way granted to him, and ſet out by the Common 

Law, if he be at any time diſturbed or hindred by any of hisPa- 

riſhioners, or by any other inthe uſe of this his Way, he may then 

in ſuch caſe well ſue inthe Eccleſiaſtical Court for his remedy, 

And the words of the Statute of 2 Ed. 6. cap.13. are, That ifany 

| Parſcn be diſturbed, ſtopped, or hindered in the carrying away of 
rms Jae. his Tithes, ſo that the Tithe comes to be loſt, hurt,or impaired; 

0 fir. jn this caſe he may ſue in the Eccleſiaſtical Court for his Remedy, 

: and upon due proof there made thereof, he ſhall recover double 
value of the Tithe ſotaken or loſt, beſides his coſt and'Charges of 

Suit. But becauſein this principal Caſe, the parſon ſued in the Ec- 

cleſiaſtical Caurt for the Right of his Way, whether he was to 

have that Way or not, which belonged properly to the Common 

Law, and not Triable there in the Eccleſiaſtical Court ; for this 

eauſe the Court granted a prqhibition to ſtay their proceedings1n. 


the Eccleſiaſtical Court. 


' 7. 0 were five waies priviledged or diſcharged of | 


Tithes, viz. by Compoſition, Bull or Canon, Order, Pre- 
ſcription, and Unity of poſſeſſion of Parſonage and Land, timeout 
of mind, together without payment of Tiches(4). Itis ſuppoſed, 
that no Land which belonged to Abbots, Priors, &c. is at this day 
diſcharged of Tithes,but ſuch as came to the Crown by the Statute 
of 31H.8.c.13.All Monaſteries under Two hundred pounds per 47. 
were to he dillolved by the Statute of 27 H.5.But thoſe of 2001. per 
' Am, or upwards, nottill the 31 of HJ.38. The Unity aforefaid,or 
perpetual Unity is, where the Abbor, Prior, &c. time out of mind 
have been ſeized of the Lands out of which the Tithes ariſe, and 
alſo of the Rectory of the Parith in which the Lands lie. Which 
Unity(as to adiſcharge of Tirhes)muſt have theſe four properties, 
(1)1It muſt be Z«ſfa as to the Title : (2) Perperxa, or time out of 
mind : (3) Aqualis, that is, a Fee-ſimple both of the Lands and 
Reftory : (4) Libera, or Free from the payment of all manner of 
Tithes whatſoever (b). In a Cafe where an Abbot held a Parſ(c- 
age Impropriate,which was diſcharged of Tithes, and had pur- 
chaſed Lands,ſo that theT ithes were ſuſpended in the hands of the 
Abbot z and afterwards the Poſlefiions of the Abbot coming to 
the King by the Statute of 31 Y.3. The Queſtion was, Whether 
the Lands ſo purchaſed by the Abbot before the Surrender to the 
King, were diſcharged of the Tithes ? It was the Opinion of Mr. 
Plowden in that Caſe, that they were not diſcharged; for that no 
Lands were diſcharged, but ſuch as were lawfully diſcharged by 
right Compoſition, or other lawful thing ; and in the ſaid Caſe the 
Lands were not diſcharged in Right,but tuſpcnded only during the 
time that they were in the Abbots hands ( Dy 


a) Hob. 33o, 
309 


(b) Idem 300. 
Cro. 454,& 
482. 


(c) Mich. 17 


Acorns or Maſt of Oak ſhall pay Tithe, for they are of Ann:al Eliz.B.R. 
uvcreaſe,as in Liford's Caſe (4). Theſe Acorns or Maſt are known Hugbs Abr. 


In the Law by the word [Pannagiunm : 7] ſo Lindwoad, Pannagium eſt 
paſtur. Porcorum in Nemoribus & Sylvis, ut puta de glandibus, & aliis 
Irultibus arborum Sylveſtrium, quarum. fruttus aliter nen ſolent colligs, 
Lindw, de Decim. c. Santta Eccleſia, verb. Pannagiis. And Mr. Skene 
. verb, Sign, defines. this to be a Duty givento the King for the 

ge of Swine in hisForreſts : Alſo Pannaginmis taken for 


Statute © 


verb.Diſm:s. 
(d) Co.lib. 1. 
& Regiſt. 49. 
& RKeynold's C. 


Mares Rep. 


E.of Shrewſ- 


the pr, which is paid for the Pannage it ſelf, as appears by the wits Cate. 
Charta de Foreſta, cap.99, Unuſque liber homo, &c. (e). Bulſtr. p. 1. 
Aftey- 
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is Tirhes ſhall be paids 
ſs oath : Of this iſcharge by 
mms « ws _—— ALES vedic 
re, unleſs ther oath, and thi t to be pai 
On Tirhes out of the a Tithe Her no rp 7 ſame 
(f- mag c f) But if Þ eakomattucs of the nr hs ſame thing,fer 
þ |. B. tr. J Je wards for ice iN One ye Fhe had 
_ = un not pay Tithes vos a Reliques of Hay) _— 
Jill-roJac. +. be ſture is but t aid for Ag 
4 Parſon of that the —_ 7 ). Nor ſhall — es Caſe it wasRe 
: 4 in 2 I: | . n 
af ew. pad Tithea ors x10 be pile the Aler-pulteatia 
Prohibit. W Tithes are no l d where in Aw . 
d;thatT1 . Andwl r-mow 
ff) Pach bl nor for rar 3 Frey A for MY _ m_ 
Jac.B. Nicholls was 1n the Eccleſi Surmize, That the {s into Cocks for 
& Hooper,per f Graſs, and upon a Cutting ofthe Gra 10n of the Firſt and 
Car.z Jac'B. © make the firſt reof in fatisfaftio 
[as i ano payth Teh Cock there in acid Tikes mint 
Paſch 17 Jac. frer-mowings, a Pro After-moath do notpay d the ſame yex, 
b. Kenn mk ſr Aer pltur Graſ of the _— a Graſs is|| 
(>) 2 H 4.Note | 'e paid before of defraud the parſon, is the Herbag 
Parl nu. 9$3- have P e by Covin to de is there uſual;Nor is he for 
Os are mbere b cheatuptharGraks, Tirhable, miſe, alboug 
(p)V . : » 
Cale 1213: of Cattel, which _ Notwithſtanding _ _ at his own colt 
{) P.7.Jac. C. in the cale.). ; herethe Ow ©. whether 
(1)V.' + Fraudin Tithable, w into Hay; yet ©. 
B. adjudg termoath be not firſt Graſs into 
Mich.s. Jac. Atrerm d labour,made the 
C.B.Smit's charges an 


a 
1 Owner doth 
y be otherwiſe, where the nomo 
Bulltr. 2. . 


? (m). fs 
he firſt Moath he Cattel of Soags 
Cro.2.42-116. COWN | —uayy—>=qgt a taking F — Is TORE 
Green's Cale. — Pariſh where the m—— of the Land, not of n ), Here 
(m) Cro. 2.42» yithin the Owners of Tena ble by the Stranger (#), . bit 
Hal, _ _TD— makes it SO r for chis tne ( of )v 
Phettiplace. leſs t the : ; : aror 
CE USC, tore theres nony Ti errie(e) hol laboc 
. ; Law 1s f theC 7 thede 
7.559. now the Owner, not 0 rehended 
Jon 254 be paid by _ of Agiſtmenr is alſo mma to the Put : 
(0) rp urtheg _—_ oy Cattel, whereof ws by the Annual NG 
(p) Adjudg. Tage Ol Barren Carre hes is regula ; f the Paſtu 
Mich. 38. El. of which Tithe el,or the Time 0 though 
C. B. Griſmen Quota 2 Number of the Cartel, fthe place; yea, & th 
Rn Landoche k and cuſtome of mployed out 0 
Cropa 3 —— hr Dr yg re 
4) Mich dn ru they are nc 000 500 the Aga 
Jac GB. imer aithin the Pariſh? Tithe: pek gm _— — 
axter 8 WLAN . ftable Cattel, ſh, no Tithes 
- 1. But for pro ] in the ſame Pariſh, 
Hopes. Cattel. 'cd and uſed in the 
\Roll.,, Plough, employ 
(7) Roll. 1. 


ly 
r Horſe 
hc Agiltment thereof (r) : ButifCattel o 

"aid for the Agill 
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 ſeemedreaſonable tothe Court, that the Sait was well brought a- 
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not for any Husbandry in the ſame Pariſh, but to be ſold a- 
gainy Tithe ſball be paid for the Agiſtment thereof, and a fraudu- 
lent employment of them in the Pariſh to defeat the Parſon of his (r;Rol.647. 
Tithes,will not prevent the ſame(y). A. ſued a Prohibition againſt ®13- 
B. Parſon of D. becauſe he Libelled in the Eccleſiaſtical Court for 
Tithes for Agiſtments ; the Plaintiff pleaded, That he had alwaics 

id 124. for every Milch-Cow going in ſuch a Paſture ; and for . 

this payment he had been diſcharged of Tithes for all Agiſtments 
inthat Land. In this cafe it was ſaid, That this payment of money 
for Milch-Beaſts, ſhould not diſcharge him from the payment of ,,, 41... 54, 
Tithes for other Beaſts(s_). In the Caſe of Lacie againſt Loxg the cp.$haring- 
ſuggeſtion for a Prohibition was, That Parſon ſued in the Spiritual tos ard Fleet- 
Court the Owner of the Land for Tithes of Cattel, which he took 20's Caſe. 
to Agiſtment, where he ought to ſue the Owner of the Cattel: It 69659: 157- 


gainſtthe Owner; but be it quomodocungue, it belongs to the Spiri- 
tual Court to determine, whether the one or the other ought to be 
Syed ; therefore for that reaſon, asto that point, a Conlultation | 
was granted per Curzam (t ). Vid Paſture. (0D 7 Cars 
Agreement : No Parſon can by any Agreement made with his ,..c " "nay 

Pariſhioner bind his Succeſſors ; but being made with him for his jones Rep. 
Tithes during only the Parſons life, this is good (#). And an A- ()Co.11.15. 
greementonly by Word,without any Deed,may be good,made by 2:43: 
the Parſon with his Pariſhioner, that he ſhall keep his Tithes (w.) (7) Vver*: 
AParſon contratted with A. his Executorsand Aſſigns, for 105. tet 
to be annually paid him by the ſaid .4. his Executors and Aſſigns, 
That he, his Executors and Aſſigns, ſhould be quit from the pay- 
ment of Tithes for ſuch Lands during the life ofthe Parſon : A. 
paid the Parſon 10 5s. which he accepted of, and made B. an Infant 
his Executor, and died : The Mother of the Infant took Letters of 
Adminiſtration durante minori etate of the Infant,and made a Leaſe 
at will of the Lands : The Parſon Libelled in the Spiritual Court, 
tor the Tithe of the ſame Land againſt the Tenant at Will. In this 
Caſe it was ſaid, That the Agreement did oblige the Parſon during 
tus life : and although the Aſſignee could not ſue the Parſon upon 
theContract,yet he ſhould have a Prohibition to ſtay the Suit in the 
Eecleſiaſt,Court,and put theParſon to hisRemedy for the 105.upon 
theContract,for that he could not have Tithezin kind, by reaſon of 
the Compoſition made(x).If aParſon agree and contratt with one (x) _ pes 
of his Pariſhioners,that he ſhall keep back his own Tithes,if that be and 3:nni's 
madeafter that he hath ſown hisCorn,and for the {ame year only,in Caſe. 
that caſe the Agreement ſhall be good : And if the Parſon ſue in Godbo'te 333 
the Eccleſiaſtical Court for the ſaid Tithes, the Parithioner ſhall 
have a Prohibition ; but if it be for more years than one, or before 

the 


_—_———_— 


386 


Of Tithes, 


(3) Mich. 8. 
Jac. 1610. 
B. Erownl. 
Rep. par. 2» 


(x Cro.par. 1. 


(a) Cro. pa. 2 
(t' Co. Int. 
par. -.6 52-0. 


(c) 2 Car, B.R, 
Yoph. Rep. 


the Corn is ſowed, this ſhall not be good, by Coke and Foſter again(t 
Warburton ;, and Coke ſaid it was ſo adjudged in B.R. in Parſon 
Booth*s Caſe, That a Contract made with a Pariſhioner for keeping 
back of - his Tirhes for ſo many years as he ſhall be Parſon, was 
not good : and ſoit was Wellew's Caſe here alſo: But it was A- 
greed by them all, Thar ſuch a Contract or Agreement for the 
T ithes of any other was void ; but only of the party himſelf, who 
was party to the Agreement, and that ought to be made by way 
of keeping them back. Vid. 20 H. 6.& 21 H, 75.21.b.(y). Tithes 
cannot be granted without Decd : It was Agreed by the Juſtices in 
Buzg and Woodward”s Caſe, Thatan Agreement between a Pariſhi- 
oner and the Parſon, that in conſideration of twenty ſhillings per 
An, he ſhould hold the Land diſcharged of Tithes during the life 
of the Parſon, was not good to ground a Prohibition upon, for 
that the grant of Tithes cannot be without Deed (z). Thelike 
in Hawks and Brayfield's Caſc, in ſtay of Suit for Tithes in the 
Eccleſiaſtical Court, it was Surmized, That A. was ſeized of a 
Mcſſuage and Lands in the Pariſh of D. andagreed with the De- 
tendant being Parſon, in Conſideration of ten pounds to be yearly 
pad by A. to the Defendant during. their Joynt-livesand his con- 
rinuing Parſon, in ſatisfaction of all T:zthes growing upon the ſame 
Lands, that he ſhould hold the Lands without payment of Tirthes, 
R:ſolyed, it was not a ſuſſicicnt Surmize to grounda Prohibition: 
For an Agrecment to be diſcharged ſrom payment of T:hes, for 
one vear by word, may be good ; but ſuch an Agreement during 
the life of the Parſon cannot be gocd withour Deed ( a). 

Aims, or Things appointed for Alms, are not Tithavle (b). 

Animalia Viiliaziuch as Cavs, Sheep, and the like, ſhall pay Tubes 
in kind. 

A-.imalia Trutilia, as Oxen, Horſes, and the like, though Tube 
Cannot be pa:d thereof z2 ſpecre, yet tor their depaſturage, or what 
barca.n 1s madle for the ſame, 7 zehcs hall be paid <). 

Appl's : Suit in the Eccletaltical Court fcr the The thereof, 
indi! argo whercotan Awarll or Arbitren e 1c was ti ere pleaded, 
an1 rhe Flea reuſed; notwithitauding which a Prohibicioa was 


2 denied (a), 
Co. Inft. pa. 2. 


& 643+ & Co. 11. par. 45. a. Br. & Stu. 173, 
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Ark.of Timber-trees is not Tithable, but is priviledged to- 
gether with the T rees. 

Barren Ground, which is ſuapte natura Barren, is not Tithable ; but 
if Tithe-Wool and Tithe-Lamb have by Thirty years been paid 
for it, andafter by Manurance is made Fertil, then for the firſt Se- 
yenyears ſuch Tithe ſhall be paid for it,as was paid before. There- 
fore Barren Heath or Waſt-grounds,narurally Barrenand not Ma- 
aurable without extraordinary charge, may pay Tithe of Wool, 
Lamb,or the like z but being converted into Tillage, ſhall pay no 
- Tithe of Corn or Hay for the firſt Seven years after ſuch improve- 
ment ; during which time it ſhall pay only ſuch Tithe as was for- 
merly paid : otherwiſe it is , if it became barren only by JI Huſ- 
bandry (e): Or if it became barcen by ſome accident of Inundati- (+) More, 
on, or overgrown with Buſhes, and after reduced again to Fertili- Caſe 1278. 
ty; in that caſe it ſhall pay Tithes preſently (f). Alſo Marſh- C/) M11 Jac 
Landsnewly gained from the Sea,and Fenn-Lands gained from the ;;,; caſe. * 
Freſh waters by Drayning,&@c, are not within the Statute of 2 Ed. 2 El. Dyer. 
6.c.13. to be freed from the payment of Tithes during the firſt Se- 170. & 2 Ed. 
yen years after the gaining thereof. Likewiſe, if Land be gained 5 <13: ©: 
fromthe Sea, and that by great coſt and expence, and afterward p,,,,: _ * 
turned to Arable-Land ; it was the Opinion of the Court, that it 311. b. vid. 
ſhall pay Tithe notwithſtanding the Coſts, becauſe it is not Barren 15 Car. B.K- 
Land of it ſelf,but only by accident-and ſo not withinthe ſcope and 18 $142; and 
intention of the Statute of 2 E4.6.(g). In the Caſe between Srrowd te) ———gy 
and Hopkzns upon a Prohibition, Two Points were argued by the Jac.B B. y ef 
Four Juſtices, viz. (1) When a Prohibition 1s brought upon the and Buck:'s 
Statute of 2E4.6.to ſtay a Suit in the Eccleſiaſtical Court forTithes Cale- 
of Barren-Lands the firſt Seven years, it behoves the party who _ 195, 
brings theProhibition,to prove his Suggeſtion within Six months, ' wy 
otherwiſe a Conſultation by the ſaid Statute is grantable.(2)When 
a Conſultation is granted for theReaſon aforeſaid,yet the party may 
have a new Prohibition upon the ſame Libel ; for that the Statute 
of 50 Ed.3. doth not extend to-a Conſultation granted upon 1on- 
probate of a Suggeſtion within Six months, but wherea Conſultati- 
01 1s granted upon the matter of a Suggeſtion: And ſothe Chief 
Jultice declared the Opinion of the Four Juſtices, and thereupon a 
Rule given, That the Prohibition ſhould ſtand, and the Defendant 
notwithſtanding ſuch Plea aforeſaid in Barr of the Prohibition may - 
plead inchief to the matter of the ſaid Suggeſtion, and if he will 
P pp diſpute 
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diſpute it, then he ſhall have ſeveral Conſultations on the ſaid Li- 


Cb) Hil.5.Car. bel (þ). Thus (as aforeſaid) in a Prohibition for Tithes it was 


B.R. Strow4 
ver{.Hosbins. 
Jones Rep. 


Sherington 
and Flitt- 
wood's Caſe. 
Crr, par. I. 


[{h. par. 3+ 


ſaid by Popham Chict Jultice, T hat :f Lands be overflown with 
Water,and afterwards gained by Induſtry, Tithes ſhall be preſent- 
ly paid, although it had been overflown time out of mind ; for 
thoſe Lands of their nature were not barren, and the Statute of 
2 Ed.6. doth not intend;that Tithes ſhall not be paid within ſeven 
years, but of ſuch Lands as were meerly Barren, and made good 
by Foldage or other induſtrious means. And ſoit was Adjudged 
Paſch.14 Fac.B.R, inthe Caie between Witt and Buck, in aProhi- 
bition upon the Statute of 2 Ed.6, cap. 13, the Clauſe touching 
Barren and Heath-ground, of which after improvement, no Tithes 
to be paid the ſpace of Seven years next after the Improvement : 
For a Prohibition it was ſhewed, That” this Land, for whick*the 
Parſon Libelled for Tithes, was Marſh and Sandy Land, and covers 
cd with Salt-water, ſo that time out of mind no Graſs had been 
known there to grow, nor any profit at all made of this, untilnow 
of late time, by and with the great colts, charges, andiinduſtry 
of the Tenant,this ground had been latelygained from the Sea;and 
from its overliowing, by repairing and making new Banks and Sea- 
walls, and by continual repairing of them, and ſo he had now'con- 
verted the ſame into Arable Land, where he had corn, and of this 
Land the Parſon Libels for Tithes in the Eccleſiaſtical Court : And 
upon this matter thus ſhewed, a Prohibition prayed, being to'be 
diſcharged from payment of Tithes of this Ground for Seven years; 
this Statute being thus made for the encouragement of Tenants to 
make improvement of their Land. Coke Chief Juſtice, It was Re- 
ſolved in one Farringror”s Caſe upon this Statute of 2 E4.6, that 
Wood-ground is not Barren ground within this Statute : This was 
there Adjudged, T hat if one do ſtock and grub up Wood-ground, 
and after convert this into Arable ground, he hath by this meliora- 
ted his Land,but with great coſt and labour,yet he ſhall pay Tithes 
for this ground preſently;for that Heath and barren-ground,intend- 
ed to be within theStatute, ought to be ſuch Land as is ſuapten« 
tura fterilzs, and Barren. Doderidge Juſtice, A Salt Marſh, if this be 
fenced and ſo made good Meadow, thall pay Tithes preſently ; yet 
before this was ſo fenced, no Tithes thereof payable. Coke, This 
Land ſhall be out of the Statute, out of the clauſe of Diſcharge for 
Seven years, notwithſtanding this charge the Tenant hath been at 
in gaining this Land from the Sea;for to have this Land within the 
clauſe of Diſcharge within the Statute, it ought to be Suapte natwa 
Barren, which here it is not, but by accident, and by the over- 
flowing of the Sea, The whole Court agreed in this, That by this 
Statute Barren ground is ſuch ground as will not bear Corn - - 
ell 
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ſelf, without very great colt in the extraordinary: manuring of it ; 
and therefore, that this is no ſuch Barren ground within the Sta- 
tute, as ought to be diſcharged from payment of Tithes, but that 
Tithes ought to be paid for the ſame, and that the Parſon had juſt 
cauſe to ſue for his Tithes in the Eccleſiaſtical Court ; and there- 
fore the Prohibition was denied. 
Beech-T recs, regularly are Titheable; yet in a County where 
there is a ſcarcity of Timber, and where Beech is uſed as Timber 
for Building or the like, there pollibly they may be diſcharged of 
ying Tithes ; and therefore in Trin, 38 Eliz, it was Reſolved, 
That Tithes ſhall be paid of Beeches, although they are above 
twenty years growth, tor they are not Timber. Yet .in Holliday 
and Lee's Caſe in a Prohibition it was Reſolved, That Tithes 
ſhould not be paid of Beeches of above twenty years growth ; (5). (;) More. Rep. 
| And in Pindar's Caſe it was alſo Reſolved , That Beeches above Holliday, & 
twenty years growth, being Timber,ſhall not pay Tithes (k); yet Z#*'s Cate. 
inaCountrey where there is plenty thereof, they are not to be ac- <) More.Caſ. 
counted Timber, or Tithe-free, So that Beeches in their own na- & - om : 
tureare not computed Timber-trees,and therefore Tithable , ex- Caſe. 
cept where by the Cuſtom of the Countrey,where there is ſcarcity 
of Wood,they are accounted Timber-trees, in which caſe they are 
not Tithable (/ ) : The Judges of the Common Law have Reſol- (!) Adjuag. 
ved, That all fort of Wood that is uſually employed for the build- Paſch. 16 Jac, ' 
ing of Houſes, Mills, &c. are Groſs Woods; and within the Sta- _ _ Pender 
tuteof 45 Ed, 3. cap. 3. of which ſort are Oak, Aſh, Elme, Beech, <,c. os 
Herſe-Beech;and Horn-bean,againt the opinion in Molyn's Caſe(m); (n) Sir s. 
asalſoin Mar and Somertorn's Caſe, where it was ſaid by Tanfield Dggs Law of 
Juſtice, That Beech by the Common Lav is not Timher : and ſo Tikes, c.4. 
he aid it was Adjudged in Cary and Pagerr's Caſe ; ;and in that caſe 
it was holden, That Tithes hall not be paid for Beech above the 
growth of twenty years in a common Countrey for Wood, as in 
Buckinghamſhire, for there it 1s reputed Timber; but ina plentiful 
Countrey of Wood itis otherwiſe, for there it is not Timber, and 
Tithes ſhall be paid of it, as Sylva cedua, for which Tythes ſhall 
be paid under the growth of 20 years (7). oo > 
Bees pay not Tithes by the Tenth Swarm,but by the 10th meaſure z,q 5,,..: 4s 
of Honey,and the Tenth weight of Wax ; and are Predial Tithes. Caſe. Browal. 
Birch-Trecs are Tithable;though above 20 years growth(s );and 1. par. 84- 
therefore in Foſter and Leonard's Caſe, in Attachment upon a Pro- C2) More. Cal. | 
hibition for Suing for Tithes of Great Wood, againſt the Statute 377 127% 
of 43 E4.3. it was Reſolved. 1. That of Brrch Tithes ſhall be paid, 
for that they are not ſuch Wood as the Statute intended;as ſerving 
for Building, 2. That Oak and Elm cut down before the age of 20 6.3 
years ſhall pay Tithes ; for till they are of that age they are not of , 
Ppp 2 that 
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(4) More. 


(r) Mick.19. 
Eliz. B. R. & 


that value as the Law regardeth for the purpoſes aforeſaid, Alſo in 
Foſter and Peacock's Caſe it was Reſolved, T hat for Birch above the 
age of 20 years growth Tithes ſhould be paid (9). 

Bricks are not Tithable, as was Adjudged in the Caſe betwix 
Liff and Watts (r). 

Broom for Fuel ſpent in the Pariſh is not Tithable (5) ; but if ſold 


& Paſch. 34 EL it ſhall pay Tithes, unleſs the Owner can-preſcribe or prove a Cy- 


(s) More 
1279. 

{t) Paſch. 40 
Eliz. Auſtin 
& Lucas, Ad 
judg; ptr Cur. 


fu) Mich. 14 
Jac. B. R. Lte 
and Collin's 
Caſe. 


Tr. Is Jac. B, 
Belle Nt Tarde, 
Prohibition 
granred; 
M.14Ja.B.R 
Dr. Beſte & 
Williams, 
Prohibition 
granted, 

Hill. 14 Jac. 
B. R. Kneebon 
& #vodret, 
Conſultation 
denicd, 


{tom of Fithing Milk or Calves of Cattel kept on that ground; 
but regularly Tithe is not due of Broom ſpent for Fuel in the Pa 
riſhioners houſe within the Pariſh (# ). 


C 


( Alves are computed among the Mixt Tithes,which with Gl, 
4 Kidds, &c. are within the number of Tirthes in kind; the 
Parſon muſt have the Tenth thereof whenever it comes-if there 
be na Cuſtom tothe contrary ; for it is a good Modus Decimand; 
for Tithes of Calves, to pay a Calf for Tithe, if he hath Sevenin 
one year; and if under Seven ,. then to pay a halfpeny for eyery 
Calf for Tithes ; and if he ſell any Calf, he ſhall pay the Tenth 
part of the price («). Calves ( as alſo Lambs ) are Tithable when 
they are Weanable, and able to live without the Dam; if they be 
ſold, the Parſon hath for the moſt part the Teath peny in moſt 
places, unleſs ſomething be in the Cuſtom againſt it: Alſo the 
Tithe of Calves, Colts, &c. is to be apportioned with reſpect tothe 
places where they were engendred, brought forth,and nouriſhed; 
but Cuſtom mult prevail. 

Cartel kept only for the Plough and Pail pay; no Tithe: alſo no 
Tithe ſhall be paid for the Paſture which is eaten by the Oxen of 
the Plough, or by the Cattel of the Pail. Mich. 9g Fac. Baxter & 
Hope, per Cariam, No Tithe ſhall be paid for Horſes of the Plough, 
for the Parſon hath the benefit of their labour in the Tithes of the 
Corn, Tithes are not due for the young Cattel, which a man rears 
for the Ploughsfor they are for the manuring of the Land whereof 
the Parſon hath the Tithes,2. 14 Fac. B.Watley & Hanberry. Reſol 
ved;and Prohibition granted, eh. 14 7a. P.h Foyſe & Parker. Re- 
ſolved;and Prohibition granted, Trin. 12 Fac.B.R,Maſchal & Price, 
per Curiam, No-Tithesare due for the young Cattel,which a man 
rears for his Dairy ; ditt. Caſ. Zoyſe, & ditt.Caſ. Kneebon,Prohibition 
granted. If a man according to the Cuſtom of the Countrey ſow 
his Land to feed his Horſes for Tillage ; and the uſage be to ſuffer 
the Horſes to feed upon that Land, without any other —_ 

&= 
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therewith) the Parſon ſhall n 

; ot have any Tith . 

OTTER 

hebuy or breed th » he ſhall pay Tithes thereof; oth attel, per Tow/e 

Nor ſhall em,feed them and ſpend them in hi erwiſe, if ſaid, Thar ix 

ed 2 _ that feeds Sheep on his Land - Is own houſe, 45 one 

of. If (rs —_ houſe within the Pak pan _ kills and je gr Caſe 

ſell them "he hall 3 reed barren Cattel,as Oxen wary thes there- Adjudg'd 

any other ——ar war Tithes for their Paſture,for GN, 99 after Tr. 38 El.B. 

es yield _ erwiſeit is of Barren Sheep,as > —_— yield R- inter She- 
eB e of their Wool. If a man ke eathers,for \778ton & 

- - _ Cattelto ſeH,and he ſell them acc rig Horſes, which om 
ithesthercof. But it was reſolved in Fac ordingly,heſhall pay M. 7 Car. 

Tithes ſhall not be paid of y and Long's Caſe, T 7 Car. B.R, 
mily, no moreth paid of any Cattel eaten in the Pariſhi e, That Facy & 

on _ _ an for Cattel reared from the Pl ariſhioners Fa- £9%es ptr Cur. 

able, oth —_— e or Beaſts for the Plough or _ and Pail, - gd ep B, 

ready for the Sukor = - only kept for fuch uſe, ill. - the- wilds. a 

gh or Pail, and then fol ule, till they be ; 

_ bbs, ſo ſold for profit, _ on —__ caſe they 

is payable forthi a Common belonging to two Pari —s from one 

fray, And as ——_ - the Parſon of the Pariſh whew rk Tithe yi4.sc 

if they be ſold wo bef el, though bred for the Plow —_ _ do BR. parte 

ted Cattle, they be fold or Fe d forth 0 that uſe: allo —_— Tn _ 

th I - ort e H . of +2.P4s 

Leaks = _ place (4). Likewiſe for _ vat ding to = Tz 50 

place to anoth iggs,&c, where their Damsare rem 'ed o"—_ — == 

to theti er,a Rate-T ithe is payable to th oved from one (5) M. 14 ] 

o the times of their abode i the Parſans,accordi « 17 Jac, 
their engendri e in the ſeveral places, from h ording BR. Mich.2, 
fake Ras A by the Month-Rate (6). Al C the times of Jac. B. R. 
MM, ane Th he e place, not commonly known attel Tithable _ s Caſe, 
the Cattel h n - to the Parſon of the place — 1nany Pa- by ; Taſte 
in one ee _ hi _ do feed one half rg - Sep .2. ma * 
lj ry er half year 1n - e year & March, E 
onde. divided between the OI the Tithe (6) ——_g 
{pace of a rar for a greater or lels time, mma ry fm La 26. 
Tithe is payabl or 30 days; but of any leſstime 4 hors &, be the Golds. 1 47 
ball payths Tithe of chem, beconts he ton rm 19mm» | ao 
time : ' cnems ecaule he is © 4 agee (c) Term. 
ofe © Sap n _ Bail Cattel or other —_ - _— for the Lang B. R. 
ty inthem, bu ot be paid by the Bailee, becauſc he-h -baily Tithes z7. _—_— 

Chalk and t only a Rebailer (4). e-hath no proper--(4) Paſch 
Cheeſe wing Tian are nor Tithable. Car. Adjud. | 
of th : e,exempts the pa ; acc. Hugh 
vhere the Mi mans. Ze 4 contre. 'So —— the-Milk where- __ 
s Tithed. Er vice-verſa, re ES 
e tO- 
Pay 
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Ce) More. 
Caſe 1279» 


( f) Paſch. 
17 Jac. B, R. 


(gz) Hill. 15 
Jac. B.R. in- 
rer Dadevidee 
and 7obnſon. 
(+) Ibid, 
(i) 20 Eliz.B, 
R. by #ray, 
and all the 
other Judges, 


(b) Co.4-44-4. 
2 Inſt. 655, 
Dr. & Scud. 
I.2.C. 55. & 
Hob. 176. 


pay the Tenth Cheeſe between May and Augnſt for all Tithes 
Milk within the year,and not the Tenth part ot the Milk,may bea 
gcod Preſcription (e). And where Milk 1s Tithed in kind, there 
no Tithe-Cheeſe is due: In which caſe,as in all others of Tithing, 
the Cuſtom of the place is to be obſerved. 

Cherry-Trees\n Buckinghamſhire have been Adjudged Timber,and 
Tithe-free ( f ). 

Chicken of all Tame-Fowl are Tithed in kind, according to the 
Cuſtom of the place. No Tithe ſhall be paid of Chicken, for that 
there is paid Tithe-Eggs; and Prohibition granted. H:{.15 Fac B. 
R. Reſolved. 

Clay is not Tithable ( g). 

Clothes Fulled ina Fulling-Mill pay no Tithes (h). 

Coles are not Tithable; therefore a Preſcription de non Dec;- 
mando ( as to that) is good (z). No Tithes ſhall be paid de jure 
for Cole, Hill. 14 Fac. B, R, per Houghton, 

Common of Eſtovers, or the Wood which a man burns in his 
houſe, doth not pay T ithes. 

Compoſition Real is one of the waics or means whereby Tithes 
may be diſcharged : It is where the Incumbent, Patron, and Ordi- 
nary, by Deed or Fine, do agree that ſuch Lands ſhall for ever be 
freed and diſcharged of all manner of Tithes paying an Annual 
payment, or doing ſome other thing for the profit or advantage of 
that Parſon or Vicar to whom the Tithesdid belong ( k), from 
which Compoſitions of Preſcriptions 4& Modo Decimandt have, or 
ſhould have had their Original. But theſe Real Compoſitions, ſo 
as to oblige the Succeſlor of the Parlon or Vicar that made the 
ſame, ſeem now to be reſtrained by the Statute of 13 El:z. cap.10, 
whereby they are prohibited from making any Grant for above 
2 1 years or three Lives,and that which the accuſtomed yearly Rent 
reſerved, And if the Parſon or Vicar make any Compoſition with 
his Pariſhioner without his Patron and Ordinary, it ſhall bind only 
for the Parſons life, and during his Incumbency. This Compoſition 
iscither between Parſon and Pariſhioner, or-iter Clericos ; 1t it be 
between Parſon and Pariſhioner, and it be touching Tithes paſt, 
the Compoſition is good,though it were without anyConſfideration 
at all : but ifit be touching Tithesto come, it may be good as toa 
payment of Tithes only in part,but not good as to a non-payment 
of any Tithes atall ; nor is it good in part without the Biltopsap- 
probation and confirmation. If the Compoſition be ter Clericos, 
and the Tithes be Perſonal Tithes, it holdeth not : but if they bc 
Predial Tithes, the Compoſition holdeth, the Approbation of the 
Biſhop of the Dioceſs being thereunto had. So that the Compolitt- 


on for the remitting or entirely taking away of Tithes is not good 
in 
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inLaw but a Compoſition with the Parſon or Vicar to have but 
the thirteenth Sheaf for his Tithe,was held to be a good Compoſi- 
tion, and ſhould bind the Parſon (7). Compoſition may likewiſe CO) Hugh's 
prevent the payment of Tithes in kind; and ifit be made with a Parſoxs Law, 
Parſon or Vicar to pay a Modus Decimandi, which hath continued ©4P- 27. 

time out of mind, Cuſtom being equivalent to Law,itis good, and ® ® 1.5.22. 


2 Compoſition may be made,which ſhall bind during thelife of him 12 H.4. 13. 


6, 
ceſſor ſued in the Eccleſiaſtical Court ſor them. A Prohibition in $H.6 
this caſe was granted by the Court, The words of the Contract 25 n. s. 


| Compolition, although that the Biſhopdid call it Reales Cormpoſitio, & 21 acc, 
for his calling of it ſo,doth not alter the nature of it; but it re- o _ A 
mains a Perſonal Contratt, and 1o ſhall not bind his Succeſſor , al- —— 
though it were confirmed by the Biſhop. It was ſaid by Haller Ju- 
ſtice in this caſe, A Real Contract, aithough it be made between 
Spiritual perſons, and of Spiritual things, 1s only queſtionable at 
the Common Law (0). Compoſition {hall bind during the life of (0) paſch. 15 
him that made it, though not his Succellors (p). Car. B. R. 
Coneys taken in a Warren hall pay Tithes; yet they are not Pre- Hitch:0:h & 
dial, but Perſonal Tithes. Sed Q. Whether Tithes ſhall be paid of = beocky's 
them ; becauſe Berklcy Jullice, TT hey are not Tithable but by Cu- wack, 87. 
ſtom, 15 Czr.B,R, For no Tithede jure without a Cuſtom ought to (p) Mich. 5, 
be paid for them, for they are Fere nature T rin.d.Car.B.R, Worden Jac. C. B. Caſc 
and Benner's Caſe ; after a Prohibition granted,a Conſultation de- 4#!4may & 
nied per Ciriam for the reaſon aforeſaid. Paſch, 13-Car, B.R, Sir Fo, 1% 
Breyen and Dr. Bradiſh's Caſe per Cur. a Prohibition granted, and paſch, 15 Car, 
Hill.13 Car.B.R. Vincent and Tutt's Cafe, Prohibition granted, and Adjudg. acc, 
for Prohibition pleaded by the Parſon to have themby Preſcripti- 
on. Mich.14 Car. B.R Williams and Wilcock's Caſe.Or if a man'ſteals 
Coneys out of a Warren, he ſhall pay no Tithes of them, becauſe tbia. 
the Law gives him no property i them ; nor ſhall the right Owner 
pay any Tithes of them, becauſe he hath no pront by them. 
Corn pays a Predial Tithe, as that which comes, partly by the 
Induſtry of Man, and partly of the Earth, 24ch.$ Fac.C. B, Mag- 
ua Charta649, And if a Cuſtom be alledged, That the Parſon 
ſhall have but the Tenth Sheaf of Wheat for all the Tithes of all ; 
manner of Corn and Grain, this is no good Cuſtom (x). Yet (9) 38 Eliz. 
Corn of all kinds ſowed is Tithable according to the Cuſtom of © 
the place; and is commonly Tithed by the Tenth Shock, Cock, 
or Sheaf, where the Cuſtom of the place is not otherwiſe z but 
not. 
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(s) Smith's 
Cyie, C.B. 
(t) 12 Ed. 4. 
Dr. & Sru. 


() Hil.s. Car. 
B. R. Haiſry 
verl. wallty, 
Jones Kep. 


not to put the Parſons Tenth up on end in Shocks, unleſs the Cy- 
ſtom of the place be ſo (5). And if the Owner will not cut his Comm 
before it be ſpoiled, the Parſon is without remedy (tr). And if he 
doth change the Corn or Grain ſowed in the ſame ground , ſuch 
change of the Corn ſo ſowed doth change the Tithe to the ſame 
kind of that Grain. And if a man pay Tithe of Corn, he ſhall 
not pay any Tithe for the Stubble , which grew the ſame year on 
that Land. Hill. 6. Fac. B. pl.13. Smith's Caſe per Cur. & Caſe ibid, 
Paſch.7 Fac. per Cur. & Mich. 9 Fac. Baxter & Hope, for the Af- 
ter-graſs, & 2 H. 4. Rot, Par. xu.93, No Tithes for the Apiſt- 
mentin ſuch After-paſture. And ifthe Parſon hath Tithesof Com 
one year, and the Land be left without Seed the next year , that 
ſo it may be Plowed and made ready for Sced the third year , no 
Tithes ſhall be paid the ſecond; for by lying freſh the Land is the 
better, and the Parſon will have the better Tithes the third year, 
Paſch. 5 Fac. Smith's Caſe. By the Statute of 2 E4, 6, cap. 13. the 
Parſon or Vicar is priviledged to come upon the Land to ſee the 
Tithes ſet forth : For by the ſaid Statute it is EnaCted, That at the 
Tithing-time of Predial Tithes, it ſhall be lawful for any to whom 
Tithes are payable, or for his Deputy or Servant to ſee the faid 
Tithes to be ſet forth and ſevered from the Nine parts, and quiet- 
ly to take and carry them away. And as the Parſons Rights are 
hereby ſecured from the danger of having his Predial Tithes ſub- 
tracted: ſo likewiſe the Law hath provided not only for the pre- 
vention of his being defrauded therein, and for his quiet removal 
and carrying the ſame away ; but alſo for an open, free, and unmo- 
leſted way and paſſage through which to carry the ſame away, as 
appears by Halſey's Caſe. The Caſe was this : H. procured a Pro- 
hibition againſt #. and declared , that the Defendant had ſued 
him in the Eccleſiaſtical Court for a Way or Paſſage ; he was Pro- 
prietor of Tithes in the Pariſh of 24. and that the Common way 
to carry the Tithes out of the Plaintiffs Land was by a Cloſe called 
S. and that the Plaintiff had ſtopt it up, when in very truth the 
Way was by Preſcription by a Cloſe called W. and that he had 
pleaded it in the Eccleſiaſtical Court , and the ſaid Court would 
not allow thereof, 'and for that the Cognizance of a Preſcription 
for a Way'ought to be tried at the Common Law, and not in the 
faid Court, &c. Whereupon the Defendant demurred, and by 
the Opinion of the whole Court a Conſultation was granted ; for 
that the Cognizance of V/ays for the carrying of Tithes belong 
to the Court-Chriſtian, as appears by the Statute of 2 Ed.6. and 
Fitz. N.B. in Conſultation, and Lindwood de Decim. (u) When 
Tithes of Corn are ſevered from the Nine parts, an Attion of 
T reſpals licth againſt any that ſhall take them away, wherherds 


Hay,&c.and treble Damages recoverable upon the ſaid Statute o 

+E4.6.13, But not ſo for leſſer Tithes,as of Wool, Lamb, &c. nor 

for money given to the Parſon in lieu thereof; but for each of theſe 

Suit may be commenced according to the Statutes of 27 H.$.and - 

+£d6.13.& 32 H.8.7.(x). So thatif the Owner of the Corn Oe 

ſet out his Tithes, and after take it away, the Parſon may ſue him Lic, i ;6. 

in the Eccleſiaſtical Court, or bring an Action of Treſpaſs againſt 

him: But the Parſon may not ſue a Stranger in the Eccleſiaſtical _. 

Court for taking away the Tithes which were ſet out. In Hele's - j " 

Caſe againſt Frerrenden, the Reſolution of the Court upon Two >6-n.Cifts bn 

Caſes upon the Statute of 2 Ed, 6. for not ſetting forth of Tithes Law, &c. 

wasthis,viz. A man poſſeſſed of Corn ſells it, and before Two 

Witneſles ſets out his Tithes, and afterwards privily takes away 

the Tithes ; and the Parſon ſues him upon the Statute for Treble 

dammages, for not ſetting forth of Tithes: And the Defendant 

proves by Witneſſes that he ſer forth his Tithes; yet the Fraud is 

Keonided againſt by the Statute , for the words are [without fraud 

or deceipt, ] In the ſecond Caſe,One ſecretly ſells his Cornto one 

who was not known, and afterwards the Vendee commands the 

Vendor to cut the. Corn,which he doth, and takes away the whole 

Corn without ſetting forth his Tithesz the Queſtion was, who 

ſhould be ſued for the Tithes: and the Court held, that the firſt 

Vendor ſhould be ſued, for it was fraudulent. And wherea Wo- 

man,being Proprictor of a Parſonage took A. to Husband; a Pa- 

rilyoner within the Pariſh ſet forth his Tithes and divided them, 

andthen immediately took them back again ; A. the Husband a- 

lone ſued for the Treble value according to the Statute of 2E4.6. 2 

points were moved,( 1) Whether that were a ſetting forth within 

the Statute? And by the Court, that it was not ; and fo hath 

been Adjudged in 43 & 44 Eliz. and 1 Fac. (2) Whether the 

Husband may ſue for the Treble value without naming his Wife ? 

Andto that the Court would be Adviſed;for though the Husband rord verſ. 

may ſuealone, where a thing is Perſonal for which he ſteth, as the Pomroy. 

Books of 4 E4.4-31. 7 Ed.4.6. 15 Ed.4.5.& 11. are; yet where Browal.pa.z. 

the Statute ſaith , that the Proprietor ſhall have ſuit for the not 

ſetting forth, &c. the Husband 1s not intended Proprietor as the 

RKatute intends,but the W ife,and for that the Wife ought to joyn. 

for the due manner of Tithing Corn , the Pariſhioner ought of 

Common right to cut the ſame , and toprepare it for the Parſon, 

and to ſeparate it from the Nine parts ; he oughtalſo of Common 

right to make upthe Corn into Sheaves, but is not obliged to ga- niit.s Jac.B. 

ther and ſet it up intoHillocks or heaps,for the manner of Tithing pl.139er Cure + | 
eqq x 21 
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I 


| iS 2ood,if the Carn be thrown out in Shocks ; and being ſo ſet out 


they become Law-Chatrels. In Gain and ather's Caſeit 
was faid by Doaeridge Juſtice, that if one defame and ſcandalize 
the Parſons Title to the Tithes,although he be not puniſhableſor 
this in the Temporal Courts , yet he 1s punifhable in the Eccle. 
faſtical Court ; he ſaid alſo, that when Tithesare ſet out;they are 
then Lay-Charrels,and if a Strenger carry them away, the Attion 
lies not in the Eccleſiaſtical, but Temporal Court ; otherwiſeitis 
if it were not ſevered from the Nine parts. Ley Chief Juſtice 
Agreed it, and ſaid, that if a Stranger take the Corn before Seve. 
rance of the Tithes, the Parſon ſhall ſue in the Eccleſiaſtical Conrt 
for Tithes againſt theTreſpaſſer,and not againſt the Terre-tenant; 
And where the right of Tirhes comes in queſtion,prohibition ſhatf 
not be granted. Nor ſhall Fraud or Covin prevent the payment 
of Tithes; for ina Caſe of Tithe-Corn , where the Cuſtom-of 
L. inthe County of B. was alledged , that the Parſon oughtts 
have the Tenth Land of Corn,begioning at ſuch Land which was 
next to the Church ; the Occupiers of the Land, to defraud the 
Parſon by Covin,did not ſow the Tenth-Land, nor manvreit; yet 
the Parſon ſued for Tithe in kindzto have the tenth cock for Tithe 
of the Corn ſowed,and a Prohibition awardednotwithſtanding the 
Covin, becauſe he had Remedy at the Common Law forthe 
Fraud. 

Cows that yicld Milk,no Tithe is to be paid for the paſture there- 
of; andifa man hath but one Cow, and no Cheele made of the 
Milk thereof, the Cuſtom of the place muſt be obſerved, ſo that 
ſomething be paid for the Tithe thereof, otherwiſe no Cuſtom 
will bind. 

Curtelages, or places adjoyning, to Manſion-houſes, and applied 
to Seeds, Herbs,&c.are Titheable in kind, if the Parſon make not 
an Agreement for the ſame; otherwiſe it muſt be Tithed in kind 
by ſetting forth the 'Tenth-part for the parſon when the owner re- 
ceives his Nine parts. 

Cuſtom is, where a Right to many is procured in Common and 
Publick : as Preſcription is privatcly to one. If the Cuſtom be of 
tranſlating of Titkes Predial (as in Compoſition ) then it hold- 
eth : Otherwiſe, if it be of Tithes Perſonal.. Bur if it be of not 
yielding Tithes at all, it doth not hold; for Cuſtom of paying 
nothing at all,is not good; but if it be only of yielding leſs than 
the Tenth, it holdeth both in Perſonal and Predial Tithes. It 
holdeth alſo as to the place where Tithes oughtto be left , of the 
Time when to be yielded , as alſo of the manner and form of 
yieldingthem. Sothat although Cuſtom ( which chiefly refersto 


. "Of Tiths, 
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Tithes away, yet it may limit and moderate the payment thereof. 
Notwithſtanding in ſome places and caſes, a Cuſtomeaplied to a 
Countrey to pay no Tithe (as in 40 Pariſhes for the Wild in Syſſex ) 
is good; but generally ſuch a Cuſtom is not good. Likewiſe , a 
Cuſtom tending to the impoveriſhment of the Parſonor Vicar is 
no good Cuſtom. Ach, 11 Fac, C. B, inter Fux and Sir Charles 
Candiſh, Likewiſe a Cuſtometo pay Tithes truly, without view 
oftheParſon ; is not good (y). Alſoa Cuſtom alledged 
the Tenth Sheaf of Wheat for the Tithe of all manner of Corn 
and Grainzis not a good Cuſtom. adit, Caf. Tux & 38 Eliz.C.B, 
Adjudg. But 2 Cuſtom to pay Tithe-wool at Lammas-day, though 
due at Shearingyis good (z.). Burt ſuch is the ſtrength of a 
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LO PAY (5) Hob. 107. 


Cuſtom, (x) More. 


that it cannot be diſcharged by a verbal agreement for money (a). Caſe 1280. 
Cuſtom may make that Tithable , which of it ſelf is not Titheable (a)Hod.106. 


' (b); and may alter Tithes in any other thing,which will be a Mo- 
dus Decimanaz,ſuſficient to bind the Parſon and his Succeſlors (c). 


0n; but a Conſultation may be granted on a prohibition granted 
on aSurmize not proved within Six months z as was Adjudged, 
Hill.6 Jac.C.B in Caſ.inter Sharp and Sharp. Noy.Rep.Cuſtom and Pre- 
ſeription ;, both ought to be without interruption Conſtant,and be- 
yond the Memory of man perpetual, that is, no man in being re- 
members to the contrary ; for it ſeems,if any man,or any Authen- 
tick Record, or other ſufficient Evidence can proveit was other 
wiſe at any time ſince the firſt of R. 1.viz. 1189.the Cuſtom or pre- 
ſcription at Common Law would not hold(f). -Albeit by the Sta- 


8. 


(b) March.65. 
c) 


& 


Ceſtom is properly Triable at the Common Law upon a prohibiti- , 


Co.Sele&t 


ſes 14,46, 


0 Co.2.laſt. 


tute of2 E4.6.c.13, Tithesare to be yielded and paid as of right 553. 
they had been within 4 years next before ; which time ſomewhat 
agrees with the Eccleſiaftical Computation: And by theStatute of 
27H. 8, c. 20, they are to be paid according to the Eccleſiaſtical 
Lawsand Ordinances, after the laudable Uſages and Cuſtoms of 
the Pariſh; which was alſo after confirmed (as to the lawful Uſage 
and Cuſtom) by the Stat. of 32 H.8.7. 


Qqq2 


(z) Co.1.pa. 
33-& 2:d.6. 
13k 32 H. 7. 
Co.44-& 
Brownl.2. 


P4-33+ 
(h) Yelverr. 


Th= Majores, ſuch as Corn, Hay,Sc. belong to the Parſon; 
Decime Minores or Minnteas Saffron,Herbs,&c. do belong 
to the Vicar. Paſch. 38 Eliz.B.R. Beding and Feak's Caſe. & Mich, 
1 Cay, C.B. Sir Rich. Udal and the Vicar of Altor's Caſe, 

Deer, theugh they are Fere nature, yet they may be given for 
Tithes; and although they ate not Titheable of themſelves, yet 


\ they may be given for a Modus Decimands, Hill, 6 Fac.C.B.the Vi 


car of Clare's Caſe, Sharp and Sharp's Caſe. Noy 148. acc. 

Deprivation: A Parion may after his Deprivation ſue in the Ec- 
cleſialtical Court far ſubtraction of Tithes,which were due to him 
before his Deprivation,and a Prohibition will not lie in the Caſe, 
Adjudped, Hill. 13 Fac, Cole's Caſe. | 

Diſcharge of Tithes may be either by Cuſtom , Preſcription, 
Compoſition, Statute, Unity of Poſſeſſion, or by Priviledge, asto 
Religious Orders now not of uſe (g). There may be alſo a Diſ- 
charge of Tithes as againſt the Vicar,by the payment thereof unts 
the Parſon(Þ). And it may be by a Real Compoſition (3), butit 
cannot be by a Verbal Agreement for money (k_)). And if there be 
a Diſcharge not of the Tithes themſelves, but from theExat 
payment thereof by a Modus Decimandi, or Annual recompence in 
ſatisfaftion thereof, 'it muſt be by Cuſtom or Preſcription (1). 


* By the Common Law a Lay-man, although he were capable of a 


Diſcharge of Tithes by Grant of the Parſon, Patron, and Ordi- 


, nary,or by Compoſition ; yetat that Law none had a capacity to 
- takeor receive them, ſave only Eccleſiaſtical perſons, or a Mixt 


 (m) Co. 2.B. 
of winchefter's 
Caſc. 


(n) Co.ibid. 


perſon, as the King (#s). And by the ſame Law, if a Biſhop 
were abſolutely Diſcharged of Tithes by Preſcription, whillt the 
Lznds were in his hands, -his Demifing thereof toa Lay-man 
could not make the ſame chargeable therewith (#). For in 
Wright's Caſe, where the Biſhop of W. was ſeized of a Mannorin 
Tight of his Biſhoprick, Preſcribed that he and all his Predeceſlors 
had held the ſaid Mannor, andthe Demeſns thereof time out of 
mind for him,his Farmers, Tenants for years or at will, diſcharged 
and acquitted from payment of Tithes for theſe Lands; the Biſhop 
made a Leaſe for years of parcel of the demeſns : The Farmerof the 
Reftory Libelled in the EccdleſiafticakCburt againſt the Leſſee for 
Tithes;all which matter he pleaded in the Eccleſiaſtical Court, & 
theJudge thererefuſed to allow of the allegation indiſcharge of the 
Tithes:It was held in this Caſe, (1) That it the Lands of the Biſhop 

were 
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wereabſolutely Diſcharged in his hands by Preſcription, the De- 

miſing of it to a Lay-man could not make it chargeable with 

Tithes. (2) That a Spiritual perſon may Preſcribe in »9n Dec:- 

mando, (3) That the refuſal by the Eccleſiaſtical Jadge toallow (8) w;ghe and 

the Allegation in Difcharge of Tithes,is not Traverſable (#). In #vight's Cale. 

like manner the King being ſeized of Lands, parcel of the Foreſt Ero-par.1, 

of B. in Fee in right of the Crown, Diſcharged of the payment of 

Tithes, granted the Lands tothe Earl of Hartford in Fee ; and it 

was held, that the Patentce ſhould be Diſcharged of payment of (p) Mordant 

Tithes; and a Prohibition was granted in that Caſe (p). Yet in and Cummin's 

another Caſe, where it was ſurmized for a Prohibition , that the Caſe. 

Prior of B. was ſeized of Lands, parcel of his Priory, and held ©'*P4-3» 

them till the diſſolution,Diſcharged of Tithes,for his Farmers and 

Tenants for life or ycars ; that the Priory was diſſolved 27 H.S. 

'thatthe King was ſeized of the Lands, and ſhews the Statutes of 

12H.38, and 2 Ed. 6. and that the King died ſeized of the Lands, 

that by mean Conveyances it was conveyed to F. S. and that the 

Plaintiff being his Tenant for years, was ſued by the Parſon of B. 

forthe Tithes of theſe Lands. It was Reſolved by the Court, 

that the Lands which came to the Crown by the Statute of 27 #. 

8. ſhould not be Diſcharged from the payment of Tithes , bur 

ſhould pay the ſame, although the Lands in the hands of che ſaid 

Religious Perſons or Houſes were Diſcharged from the payment 

thereof, for that the Priviledges were Perſonal Priviledges,which 

were extinguiſhed by the faid Statute of Diſſolutions,and there are 

vot any words in the ſaid Statute of 27 #.8. to fave the Privi- 

edges; and the Statute of 31 H.8.being a ſubſequent Law, had 

notreſpeCt to theſe Priviledges (q). Likewiſe wherea Parſon by (q) Mich.rz 

Deed Indented leaſed his Glebe cum omnibus proficuis C> Commodira- Car. B. R. 

ribs: It wasnotwithſtanding Adjudged;that the Leſſee ſhould be 9/49» and 

charged with the payment of Tithes. Andin Branches ' Caſe it _ _ 

was Reſolved, that an Union of Copyhold Lands.and of the Par-'Parl3ns 20d 

' fonage in the hands of the Parſon, as Parſon Imparſonee, was no- Hind's Caſe. 

Diſcharge of the Tithes of the Copyhold Lands. And in this Cr9-par.1. 

Caſe it was alſo Adjudged, thata Farmer of Lands might Pre- Þ!!eÞ-28 E- 

{cribe in modo Decimand:, but not in non Decimands. = ag 
The Statute of 31 #.8. gave all Colledges Difſclved to the Mo:c. 

Crown,in which there is a Clauſe, that the King and his Patentees 

thould hold Diſcharged of Tithes,as the Abbots held : Afterwards 

the Statute of 3 E4.6. gave all Colledges to the Crown; but there 

Knit no Clauſe of the pa of Tithes: The Parſon Libelled 

in the Eccleſiaſtical Court; and the Farmer of the. Lands of the 

Colledpe of Maid}ione in Kent brought a Prohibition upon the Sta- 

tute of 31 H.8. The Court was clear of Opinion, _—_ 


— 
On 
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had the Landsof the Colledye by the Statute of 1 Ed. 6. and not 
þy the Statute of 31 #. 3. But the Juſtices doubted, the Lands 
coming tothe King by that Statute, whether they ſhould be Dif. 
charged of Tithes by the Statute of 31.8. there being no Clauſe 
in the Statute of 1 E4.6. for Diſcharge of Tithes : Bur it was Re- 
ſolved by the Juſtices, that Unity without Compoſition or Pre. 
ſcription, wasa ſufficient Diſcharge of I ithes by the Statute of 31 
H8. 

The Templeys wereDiſſolved,and their Poſleiſions and Priviledg- 
es by Act of Parliament 17 Ed, 2. transferred to St. John of Jerw 
ſalem;, and their Poſeſſions by Act of Parliament 32 H.8, cap.24, 
given tothe King : It was Reſolved, that the Kingand hisPaten- 
tees ſhould pay Tithes of thoſe Lands, althoughthe Lands propri- 
is ſumpribus excolamur , becauſe the Priviledges to be Diſchargedof 
Tithes were proper to Spiritual perſons, and ceaſed when the 
perſon Spiritual was removed : And the Statute of 31 4.8, of 
Diſſolutions did not extend to ſuch Lands as cameto the King 
by Special At of Parliament,as thoſe Lands of St. Fohns of Feruſe- 
lemdid. And Mich.6 Fac.C.B.in a Caſe de Modo Decimand; it was 
faid,that one may be Diſcharged of Tithes five wales : (1) Bythe 
Law of the Realm,viz. the Common Law, as Tithes (hall not be 
paid of Coles,Quarries,Bricks,Tiles,&c. F.N.B.53. and Reg. 54. 
nor of the After-pafture of a Meadow, &c. nor of Rakings,nor of 
Wood to make Pales, or Mounds, or Hedges, &c. (2) By the 
Statutes of the Realm,as 31 #.8. 13.45 Ed.3.&c.(3)By priviledge, 
as thoſe of St. Johns of Feruſalem in England,the Gſtertians,T emplers, 
&c. as appears 10 H.7. 277, Dyer. (4) By Preſcription; as by 
Modus Decimandi,annual recompence in fatisfattion. (5)Byre- 
al Compoſition. By all which it appears, that 2 man may bedif- 
charged of payment of Tithes; yeta Lay-man ought not topre- 
ſcribe i# non Decimando, albeit he may in Modo Decimandi, And- 
this in effect agrees with Tho. Aquinas in his Secunda Secunde, Queſt. 
86. art. wlt. vid. Dr. & Stu. lib. 2.C. 55. fo. 164. And the Cauſes 
why the Judges of the Common Law permit not the Eccleſiaſtical 
Judges to try Modum Decimands, being pleaded in their Courts 
is, becauſe that if the Recompence which is to be giventothe 
Parſon in ſatisfaftion of his Tithes, doth not amount to the value 
of his Tithes in kind, they mightoverthrow the ſame: - And that 
appears by Lindwood, Conſtit. -_ de Decim, c. Quoniamproy 
ter, verb, Conſuetudines. For this Reaſon it is ſaida prohibition lies 
and therewith agrees 8 E4.4.14. vid. 7 Ed. 6. Dyer 79. and 18 E- 
iz, Dyer. 349. 

Acne upon a Suit in the Eccleſiaſtical Court, by the 
Defendant the Vicar of D.for Tithes : A prohibition prayed ou 
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kisPlea thereof a Modys. Decimands, topay ſo mach yearly to the Mich. 14 Jac. 


Patſon of Dale,in Diſcharge of his T:thes, and The fame Plea there B-R-intell 


difallowd. T he whole Court agreed;that this Mods between him 
and the Parſon,will not diſcharge him from payment of Tithes,as 
tothe Vicar;and therefore by the rule of the Court a Conſultation 
was granted. Alſothe Court was of Opinion, that where a'Biſhop 


holds Lands diſcharged of T:thes, and he makes a Feoffment of 


the Land, the Feoffee ſhall be diſcharged of Tithes; and thelike, 


againſt Chile, 
Bu!ſtr.prr. 3. 


ifthe King hath ancient Foreſt Larids diſcharged of Tithes, and Mich. 9 Jac, 
the King grants this Land, the Grantee is diſcharged of Tithes : C.B.zrownl, 
And it is a General Rule, that he which may have T:thes, may be ReP-por. 1- 

Diſcharged of Tirhes.So long asthe Landis occupied by him who (4 #" 4” 


hath the Fee-ſimple,which did formerly belong tothe Order of Ci- 


. fertians, it ſhall pay no Tithes;, but if he Jet it for years orlife, Brownl.ibid, 


the Tenant ſhall pay Tirhes, For anciently there were many large 
Eſtates wholly exemptcd from paying Tzthes, as Land belonging 
tothe ſaid Gſtertian Monks, to the Knights Templers, and Hoſpi- 
tallers: As in the Earl of Clanrickard's Caſe, who Libelled in the 
Eccleſiaſtical Court for the Tirhes of Hay of a certain m:adow a- 
gainſt Dame Denton, who pleaded , rhat the Prior of A. was 
ſeized of that medow as parcel of the Poſſeſſions of the F riory, 
and that they held it diſcharged time out of mind , &c, where- 
upon Iſſue was joyned upon a Prohibition, and it was found ſor 
the Plaintiff; for that the Land was oply diſcharged when it was 
in the hands of the Priory , and not when it wasin the hands of 
their Farmers, and they were of the Order of Ciſtertians, where- 
upona Conſultation was granted : and now a new prohibition 
wasprayed, for that in the Eccleſiaſtical Court they had added to 
the former Libell, when the Statute of 50 Ed, 3. cap. 4. is, That 
whereas a Conſultation is duly granted upon a Prohibition ;, that the 
ſame Fudge may proceed in the ſame caſe by virtue of the former 
Conſultation, notwithſtanding any other probubition, Provided al: 
waies,thzt the matter in the Libel of the ſaid cauſe be not altered, 
enlarged or otherwiſe charged; Dr.Pope,DoCtor of the Civil Law 
faid, that there was not any enlarging or charging in ſubſtance of 
the Libel in queſtion, for whereas in the former Libelit was,Thar 
they had uſed to pay T it hes time out of mind, now in the ſecond Libel 
8 added, That alrhough the Prior was diſchargea,yet thty,viz. the Far- 
mers,have paid Tithes for 20,30 or 40 years,and time ont of mind, Mon- 
regxe Ch. Juſtice ſaid,that it ſeem'd that that was not an alterarion, 
but Doderidge & Heouzhton Juſtices held,that that was an alteration 
ofthe Libel; for now by that laſt Libel, They could ferch rhem 5n 
for Tithes, though they were diſcharged ini the hands of the Abbot : 


and for that the Tithes had been paid for 20, 30 or 40 years my 
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the Statute aforeſaid (the which isa ſuſhcient time to make a Pre. 
ſcription,according tothe Law of the C:v4l;a»s they would c 

the Land with Tithes in whoſe ſoever hands they are, when 
the Statute it ought to be diſcharged only inthe hands of ſomeguir, 
the Priors;and afterwards Dr. Pope pulled off the Addition, which 
he had mude to the former Libel,oft from the Second Libel, And 
the whole Court ſaid, that if he proceeded upon that Addition, 
that Sentence ſhall be given for Tithes,upon any Preſcription ſince 
theStatutezthat then they would grant a Prohibition. ich, 18 Fax, 
B.R. Dame Denton's Caſe and the Count of Clanrickard, Roll. Reg, 


ar. 2, 

F The Order of the Premonſtratenſes were diſcharged of all Tithes 
of their Land, the which Manibus aut ſumptibus excolebant propriis, 
All the Chief Monks paid Tithe as well as other men, till Pope 
Paſchal at the Council of Mentz Ordained, that they ſhould not 
pay Tithes 4 Laboribus ſuis, and that continued as a general 
Diſcharge till the time of #. 2. when ” Adrian reſtrained it to 
three Orders,viz, the Ciſtertians, the Templers, and the Hoſpits- 
lers, Andthe Diſcharge which the Order of the Premonſtraterſe; 
had, was made by Pope Innocent the Third, by his Bull. And after 
in the Council of Lateran, ne Eccleſia nimium gravaretur, it was 
provided, that the Priviledge of the Tempters ſhould not extendto 
their Farmers. Vid.Caſe Dickenſon and Greenhall, Mich 22 Jac, B.. 
Rol. Rep.2..part. 

In Hwrrey's Caſe againſtFBoyer ina Prohibition to the Eccleſiaſti- 
cal Court, for ſtay ot aSuit there for Tithes of Lands, which were 
the polleſſions of the Hoſpital of St. Zohn of Jeruſalem, upon Sug- 
geſtion that the Prior of the ſaid Diſſolved Houſe of St. Fohn had 
this Priviledge from Rome, which was by divers Councils and Cx- 
nons; viz.That of the Lands of their Predeceſſors,which by their 
own hands and colt they did Till, they were not obliged to pay 
Tithes. Inthis Caſe it wasagreed, that this Hoſpitall was not 
Diſſolved by the Statute of 31 #.8.c.18, of Difolutions, but by a 
Special Act made 32 H.8.c.24. by which their Corporation and 
Order was Dillolved,and their Poſleſſions given to the King, with 
all the Priviledges and Immunities thereto belonging, which the 
King granted to the Plaintiff in the Prohibition ; and whether he 
ſhould hold them Diſcharged of the payment of Tithes was the 
queſtion. Harris Serjeant urged, that this Immunity was annexed 

tothe Corporationof the Prior, and his Brethren of the ſaid HoF 
pital,and doth not come to the King, it being determined by the 
Diſſolution of the ſaid Hoſpital ; and ſo Adjudged in B.R.againlt 
the Book of 10Eliz., Dyer 277, 60.2. Coke, the Biſhop of Wir 
cheſter's Caſe,14-B. and the Archbiſhop of Canterbr: y's Cale 
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and 18 Eliz.. Dyer 349. 16, Nichols Serjeant'to the contrary, and 

cited-a Canon made by the Council of Mag. and another made by 
Innocent 3. An. 1215. and divers others, and alſo the Statute of 
2 H.4.4.and 7 H. 4.6. and if Land be Diſcharged of payment of 
Tithes by Preſcription of not Tithing, and this Land cometo the 
King, the Priviledge remains, and theſe Landsare given to the 
King in the ſame plight and caſe, as they were in the Hoſpitallers ; 
and affirmed the Book of 10 Elzz,, Dyer 277. 60. tobe good Law, 
2nd that the aforementioned Caſes of the Archbiſhop of Canrer- 
bury and the Biſhop of Wincheſter, and the words of the Statute of 
32H.8.24. gives the King not only the Mannors, Houſes, &c. but 
alſo all Liberties, Franchiſes,Priviledges, &c. In this Caſe it was 
Confeſſed, that it came by reaſon of the Order of the Cetertians, 
8. appears by the Canon : And Hutton Serjeant arguing for the 
Defendant, faid, that it appears by the Statute of 2 Z. 4. 4. that 
itis Perſonal, and that it difters from the Lands which came to the 
King by the Stat. of 31 H.8. Forby that the King is Diſcharged 
of payment of Tithes, and ſo are his Patentecs , but that this Pri- 
viledge is perſonal, and if ſo, then it is determined by diſſolut:on 
of the other, and a perſonal Priviledge in caſe of Tithe is not tranf- 
ferred tothe King. Barker Serjeant for the Plaintiff in this caſe 
ſaid, That it was Ordained by Edgar, King of this Realm, that 
Tithes ſhall be given to the Mother-Church : Alſo Edmund, E- 
thleſtone, William the Conqueror, and the Council of Aagars, ſpc- 
cially provided that Tithes ſhould be _=m but did not appoint 
when they ſhould be paid. But the firit Law which appointed the 
quantity was made in the time of E4.1. and this Ordained when 
they ought to pay the Tenth with the fear of God. And before 
the Council of Lateran every one might pay his T ithes to what 
Parſon he would, and then were paid to Monaſteriesas Oblations. 
Ifa Parſon in one Pariſh claim Tithes in another, as portion -of 
Tithes due by Preſcription to his Retory, he ought to ſhew the 
place eſpecially, viz. the place where the Tithes lie. In the Sc- 
yentecnth year of Ed. 2. the Order of the Templers was diſſolved, 
and their Poſleſſions annexed to St. 7ohn of Feruſalem : and they 
4id not claim by any Bull of the Pope, nor other Spiritual Canon, 
but by Preſcription,which is Priviledge and privateCommonLaw, 
aSappears by the Stat. of Weſtm. 2.cap. 74, And Mepham's Ca- 
non in the time of E4. 1. faith, Ler the Cuſtom be ob/eryed. And 

another Canon, That Cuitom of not Tithings or of the manner ot 
Thing, ifthey paid leſs than the Tenth part, (hall be obſerved. 
Vid. Panormitan, © Caſj. Hurrey verſ.Boycr, Brownl, Rep. & dids, 
Ca. Paſch. 9 Zac. Rot, 15 11.C.B.Brownl. Rep. par.-2. $2.5 5q'% 
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In the Biſhop of Wancheſter's Caſe, 38 Eliz. it was Reſolved, 
That at. the Common Eaw. none bad capacity to take Tithes buy 
Spiritual perſons, or Po:ſonamixta, as the King, and regutarly no 
meer Lay-man was capable of them ( except1n ſpecial Caſes;)for 
he cquld not Sue: for theut in, the:Court Chriſtian, and regulaely a 
Lay-man, had no remedy for them untilthe 32. 78. A Lay-man 
may '* be-Difchatged-af T:rhes ar; the Conynon Law by Grant, or 
by Compoſition; but not by Preſcription 3} for in the Books ofthe 
Common Law it is commonly faid, That a Lay-man may Pre- 
ſcribe In Mods, Decimandy, 'but not In non Decimando : And the 
reaſon, is, becaule he is.not(| except in Special Caſes) capable of 
Twhes at the Common Law, before the Statute of 32. H. 8, cap; 7, 
And therefore without Special matter ſhewed, ir ſhall. not be in- 
tended that he hath any lawful Diſcharge, and in favour of the 
Holy Church ( although it may have a lawful Commencement ) 
the Law willnot ſuffer this Preicription, [» non Decimande, to put 
it tothe Trial of Lay-men. A Spiritual perſon that wasCapable 
of Tihes at the Common Law'in Pernancy, may Preſcribeta be 
Diſcharged of T:hes generally, or to have a portion of Tikes in 
the Land of another, Before the Council of Lateran, every man 
might give his Tzxhes to any Spiritual perſon that he would ; andif 
the Lands of th2Biſhop were Diſcharged in his hands abſolutely 
by Preſcription, the Demiſing it to a Lay-man cannot makett 
chargeable, and the Biſhop might reſerve the greater Rent; 

A Parſon by Deed Indented leafeth his Glebe, can omnibs pro- 
fiews & commoditatibus : It wasnotwithſtanding Adjudged, that 
the Leſſee ſhall be charged with the payment of T:irhes, Andin 
an Action ofNebt upon the Statute of 2 E4.6, for not ſetting forth 

of Tithes;, the Caſe was, The Lands were a parcel of the polſeſſ- 
on. of the Templers, whoſe Lands were annexed to the Priory of 
St. Zeb. T he Templers had a Special Priviledge to be Diſcharged 
of T;thes. of thoſe Lands, which propriis manibus excolunt. By a 
Special Act of 32 #. 8. the Poſleſſions of the Priory of St. Johns, 
were givento the King by general words of all Lands in ram amplis 
modo,.cFe. as the Abbots held them. Reſolved, That the Defendant 
ſhould not be-Diſcharged, nor have the Priviledge; for bythe 
Common Law a Lay-perſon was not capable of ſuch a Priviledge, 
and theKing ſbauld not have the benefit ofthe Priviledge,until the 
Stat. of 31 H. 8. But the Statute extends only to (ſuch Poſſeſſionsss 
came to the King by Surrender, and ſnould be veſted in him by 
that Att, anddorh. not extend- to Poſſeſhons whichare veſted in 
tim by another Act, and theſe Lands were given to the King by 2 
Special Adt of Parliament, and: thesefore not Diſcharged of Tibrs. 


Dotards 


Dotards, Or the Branches of Trees at twenty years prowth'ot 
upward) are not Tithable (Þ). Oe | + # ( (n) More. 
Doves in 2 Dove-houſe ow Perfonal, not Predial Tithes(s), _ _ 
but if ſtoIm-out of a Dovethonſe, no Tithe is to be paid of ſuch* ©). _ 
(@). Tithes ſhalibe paid de jureof young Pidgeons, Mich. 14.74% (p) path. rg 
B. between Whatley and Hambury Reſolved. Hill.1 5 Zac B.R. Re- Gr Adjutlg. 
ſolved, and a Prohibition denied in. Gaftrels Caſe. ByCaſtom *<- | 
Tithes may be paid of Pigeons ſpent in a mans own houſe, but not | 
{ of Common right. Caſe:bi4, But if ſold, they ſhall pay Tithe, 
48. Cuſ,W hatly. 


— 


E 


Ggs are Tithed in kind, or according to the Cuſtom of the 
place,which ſerves for the Tithe ofthe Tame and Domeſtick 
Fowl, where there young are not paid'inkind ; and where Tithe 
of Eggs is paid, there is no Tithe of the young: And ſo vice vey- 
ſa, where the Tithe of the young is paid, there no Tithes of Eggs 
may be demanded. 


F 


TG pay no Tithe for thoſe years wherein they lie 

Fallow, nor is the Paſture thereof Tithable, unleſs it be kept 
Lay beyond the courſe of Husbandry ; for if Land lie Fallow e- 
very two or three years, the ſame is a charge unto the Owner and 
Tenant for that time, and an advantage to the Parſon in the'bet- 
tering of his Crop the year following,when the ſame is ſowed'with 
Corn or Grain; and therefore, although the Graſs and feeding of 
the Fallow-ground for that year be ſome ſmall profit to the Owner 
of the Soil, yet he ſhall not pay Tithe for the ſame, as hath been 
Adjudged (4). Yet it was afterward Adjudged (b); That if (a) Paſch. 
Lands be Tithable, and the Tenant or Occtifhier of the-Land will' 7 Jac.C.B. 
not Plough it, or Manure it, eſpecially thereby ro7prejuadice the' u Y flies 
Parſon; that in ſuch caſe theParſon may Sue'the Tenant in'the Ec- |, wo 
Cehaſtical Court to have Tithe of thavLand. 

_ Fere 1arure, Beaſts and Birds thatare'ſuchzare not Tithdble(c), (c) 42 Ho3-4- | 
tillthey become'tame and profitablero-rhe Ownerzthat-is tiflrhey 3s 
are reduced to a Tamenefsand Property-z'yet it hath been'teld, 
that Tithes arenotpayable for tame Tutkies,Pheufants,/or Par- 
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0f Tubes, 


(4)? More. 


Caſe 323. 


ridges, not for their Eggs( a). Although Beaſts Fere nature, 2x 
Bucks, Does, Pheaſants, &c. are not Tithable of themſelves; yet 
they may be given for Tithes, or for a Modus Decimandi as apreat 


(z)Cale Shayp ;,ce may be given for Tithe of trees tithable (e). And as things 
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which are Fere nature, whereof a man hath not an abſolute pro- 
perry , are not tithable : ſo likewiſe of things which are meerly for 
Pleaſure 7;thes ſhall not be paid (f). 

Fenny-Lands drained and made Arable do pay T:thes (Fg), .not- 
withſtanding the Statute of Barren Land (kh), 

Fiſh taken in the Sea, are by Cuſtom of the Realm- Tithable,. 
not by the Tenth Fiſh, but ſome ſmall Sum of Money tn conſide- 
ration of a The (i). But if taken in a Pond, or in a ſeveral 
Piſcary, then they are Tithable by rhe Owner thereof as a Predial 
Tithe, and asſuch ought to be ſet forth according to the Statvte 
of 2 Ed. 6. Trin, 8 Fac C.B. the Earl of Deſmond”s Caſe, Mich, 
15 Cer, B.R. Aljudg, acc. vid. Trin, 9 Car, B. R. Yet it is ſaid, that 
Fiſhers, Fowlers, and Hunters, not for pleaſure, but by wayof 
Trade for profit, pay ſome T the by uſage in nature of a perſonal 
Th? to the Parſon or Vicar where they inhabit, though they take 
their Fiſh, Fowl,,&c. in anather Pariſh; but itthey paid Money to 
another in that other Pariſh for this liberty of Fithing, &c. then he- 
that takes that Money, muſt pay as a Predial Tirhe to the Parſon of 
that other Pariſh where he inhabits. F:ſraken in the Sea, being 
Fere nature, are not underſtood to beRegularly, but Cuſtomarily 
only, Tithable, as in Cornwall, Wales, Yarmouth, &c. (k). And 
ſoir hath been Reſolved (/); albeit inthe ſaid Caſe ofthe E. of 
Deſmond it was held, that they were Tithable by the Cuſtom' of 
the Realm: In which caſc it is more probable, that the Fiſhers pay 
2 Perſonal, than the Fiſh a Predial Tithe, to the Parſon or Vicarof 
that Pariſh where they inhabit. To this purpoſe there is a Caſe ex- 
tant,wherein a Prohibition was granted acainſt the ſame Parſonof 
W. inthe County of L. for ſuing in the Eccleſiaſtical Court forthe 
Tuhe of Troutstaken in a River, becauſe being Fere naturethey 
are not Tithable ; and a Preſident was ſhewed 5 Car. where a 
Prohibition was granted againſt - the fame Parſon for ſuing for 
Tithe-Eels taken in theRiver,becauſe they were Fere nature . And 
it was ſaid;that 10 Tarmouth was a Suit for Tithe-Herrings takenm 
the Sea; but they could not prevail in it. ores Juſtice ſaid, That 
in Wales they uſcdto pay 7 :thes for Herrings; and in Ireland KS 
a common courle to pay Tithe for Salmons taken in Rivers: where- 
unto it was replyed, That that might peradventure be by Cuſtom, 
for otherwiſe T :thes are not due for Fiſh taken in Rivers (m). For 
no Tithes de jureare tobe paid for Fiſh taken in a Common River. 
Paſch, 5 Car. B. R, a Prohibition granted to ſtay aSuit for. T1 _ 
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of fels taken ina Common River in the Pariſh of Barton in Weſt- 
merland; and Hill, 9. Car, Prohibition granted to ſtay a Suit for 


Tiches of T routs in the ſame River. But the Court ſeemed to be 


divided, whether Tithes of them were due or not : But they 
granted a Prohibition, for that the Law ſhall decide thereupon it 


was between Dawes and Huddleſtone, No Tithes (hall be paid- in | 


kind without a Cuſtom for Fiſh taken in the high Sea out of any 
Pariſh. Hill. 14 Car. B.R. between Long and Dercell per Curiam, and 
Prohibition granted accordingly. And Tuſtice Foxes ſaid, that on 
an Appczl tothe Delegates out of Ireland in the Lord Deſmond's 
Caſe it was. Agreed, That forſach Fih ſo taken, only Perſonal 
Tithes are due deduttis expenſis. Likewiſe, no Tithes in kind ſhall 
be paid de jure for Filh taken ina Common River, which is not en- 
cloſed,as in a Pond encloſed;for that they areFere nature,alchough 
* theyaretaken by one who hath aſeveredFiſcarythere,and although 
the place where they are taken be within the Pariſh of that Parſon 
who claims them, for it isa Perſonal Tirhe, in which T:hes ought 
to be paid deduttis Expenſis, Pauſch, 15 Car B.R, between Gold and 
Arthur, and others, Prohibition was granted where the Suit was 
for T:thes of Saimen in the River of Exe. Mich, 15Car.between Whi- 
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Treland to ty 
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flake and the laid Arthur, and others : the like Prohibition grantcd Trin 8 Car. 
on the ſame matter between other parties. Andin the Caſe of a E.R-Cro-p, 2. 


Frohibition it was Reſolved, That T the ſhall be pa'd'for Fiſh taken 
in the Sea, which isnot within any Pariſh; and they ſhalt be paid 
tothe Parſon of the Pariſh where the Fith 18 landed. 

Flax pays a Predial Tith*, payable whendreſſed up. Coke Mag. 
Char, 649. The Tuhes of Flax areMinute Decime. Mich. 14 Car. B, 
R, in Noah Webb's Caſe. 

Foreſt-Lands; that lie in no Pariſh, or hetwcen two Pariſhes, and 
anciently ſuch, are not Tithable by the King or his Patentees ; but 
ifthe Foreſt be in a Pariſh, and Land therein which is Tithe-Free, 
if the Foreſt happen to be dis{orcſtec!, it ſhall pay Tithes in kind. 
Crompt, Turiſd, 52. Bacon Chiet Juſtice, at Sarum-Aſlize ; the 
Caſe was, 4. Leſiec for years of the Earl of H. prayed a Prohidi- 
tion againſt the Vicar of £Z. to itay a Suit in the EccleſiaſticalCourt 
for Tithes, bccauſe the Lands out of which the Tirhes were de- 
manded, were parcel of the Foreſt of B. whercof the King was 
ſeiſed in right ot his Crown, and he and all his Predeceſlors held 
the faid Lands diſcharged of Tirhes , and ſhewed that the King 
had granted the ſaid Foreſt to the Earl of Hertford in Fee,and ſo ho 
ought to have them diſcharged of Tz:thes : In that Caſe it was 
held by the Court, That it was only a Priviledge annexed to the 
Crown, during the time that the Land wasinthe Crown; but 
the Court doubted, whether tte Patentee might have _ 
edge: 


PR 


(n) Mich.3z ledge : But yet de bene efſe the Prohibition was granted (#). If 
Car.C-B. Mv- Tithes do lie inany: Foreſt, asin the Foreſt of Windſor, Rookings 
—_ ham, Sherwood, or other Foreſt which is not in any Pariſh, the 
> Apt King ſhall have them by his Prerogative, and not the Biſhop of 
the Dioceſs, or Metropolitan of the Province, as ſome have 
() 14H-4-17- thought (o). But yet it ſeems by 22 Aſ. 25. if there be cauſe of 
Suit for ſuchTithes againſt the parties who ought to pay the ſame 
ſuch Suit might be brought in the Eccleſiaſtical Conrt : But if a 
Stranger takes away ſach Tithes from the Parſon or Vicar, there 
for ſuch Treſpaſs the Suit may be inthe Temporal Court, as the 
fame may be for taking away other goods in the like caſe. Adjude, 
15 Car, BR. 

: Fowl taken by a Faulkner, who hawks for his pleaſure, ſhall not 
pay Tithe; but if a Fowler kill Fow/, and make a profit of them, it 
hath been held, that he ſhall pay a perſonal Tithe for them. Paſch, 
15 Car, Adjudg. acc. | 

Fruits of Trees, as Apples, Pears, &c. are Tithable preſently 
upon their gathering, and are Predial Tithes ; for the ſubtrattion 
whereof the Pariſhioner is impleadable. Srat.2 Ed.6.c.13, Fruits 
of Trees, Apples, Pears, &c, Maſt of Oak,Beech,&c. arePredial 
Tithes. Coke Magn.Chart:649. The Fruits of Orchardsand Gar- 
dens are Tithable in their proper kinds, and to be paid when they 
are gathered, unleſs there ſome Afodms or Rate-Tithe paidin lien 
thereof, 

Furſe is Tithable, and pays a Predial Tithe, unleſs the Ownet 
thereof can preſcribe or provea Cuſtom of TithingMilk or Calves 
of the Cattel on the ground where the Furſt grows, Ach, 29Eliz, 
BR, vid. Heath, 


Ardens are Tithable as other Lands, and therefore the Herbs 
which grow therein pay Tithes in kind, AlfoPlants, Sced; 
Woad, Saffron, Hemp, Rape, &c. pay Tithes in kind, unleſs the 
Parſon make an Agreement for the ſame ; otherwiſethe tenth part 
muſt be ſet forth for the Parſon, when the Owner receives his nine 
parts, Mich, S Fac. C.B. in Baxter's Cafe. & Trin.g. Fac. B.R. The 
whole Court. 
"Glebe is a portion of Land, Mcadow, or Paſture, belonging to 
o? parcel ef the Parſonage or Vicarage,over and ahove the Tithes, 
' Fitbe Demiſed by the Parſon to a Lay-man, it pays Tithe ; other- 
wiſe, ifhe keep it in his own hands (p). For Glebe kept in the (7) Owen 35. 
Vicarsown hands, pays no Tithe to the Parfon Impropraate, it is 
6therwiſe if it be in the hands of the-Leſlce (q), by whom it is 
Tahable, iftett by = perſon Impropriate. And although Glebe- 
Lands are not properly Tithable, becanſe Eccleſia Eccleſie Decimas 
non debes ſolvere;, yer if Glebe-Lands be leaſed out by the Parſon, 
theLeſſce ſhall pay the {mall Tirhes ariſing out of ſuch Glebe-Lands 
to the Vicar that hath ſmall Tithes upon his endowment, as in ,....._ 
Blifco's/ Cafe (1). * And yet ii that cafe the Vicar Libelled in the +10 
Ecdlefaſtical Court to have Tithes of the Glebe of the Parſon, and Cro, Par. 1. 
a Prohibition was granted, for that the Glebe ſhall pay no Tithe 459. 
(:). Notwithſtanding whichzif a Parſon leaſe his Glebe-Lands, and (5/P1R.Cab. 
do not withal Grant the Tithes thereof, the Tenant ſhall pay the J/n® Rep. 
Tithes to the Parſon(r). Likewiſe, it a Parſon ſow his Glebe- (; Cro. Bliz. 
Land, and then Leaſe the fame, the Tenant ſhall pay the Tithes of 161. 
this Corn to his Landlord the Parſon (z), Yet ifa Parſon ſow (») Roll. 555+ 
his Glebe, and die before Severance, ſome have hel, that his Exe- * 1+ 
cutors ſhall not pay Tithes of this Corn. And albeit where Gleve- 
Lands are leaſed ont by the Porſon,the Leſlce [hall asaforcſaid,pay 
the Small Tithes thercot to the Vicar, that hath the Small Tithes 
upon his Endowment; yet he ſhall not have the Small Tithes ariſing 
upon fuch of the Parſons Glebe-Lands as the Parſon keeps in his , . Ceo h 
own hands (w)). Likewite on the other hand it bath been held, _ —— 
Thatthe Vicar upon a general Endowment, {Il not pay Tithes of ** 
his Glebe to the Parſon, or of the Fruits that ariſe from the lame, 
and * that for the ſame reaſon aforefaid, Quia Decimas Feeleſfia Ec- (x) Crompr. 
Cleſta reddere non de ber (x). But the Letlec of the Parſons Glebe Cal. Paſch. 
ſhall pay him in the Tithesthercof; to this purpoſe the Caſe was,.7 Car-1.B.R 
A Parſon leafed all his Glebe-Lands, with all profits'and Commo- 
dities 


(q) Brownl, 
69, 


Of Tithes, 


(3) Trin. 31 
El.B.R.Style 
& Miler. 
Leon. 300. 
(2) Hugh. 
Abr.verb. 
Dimes: 

Sec. 2.% 5. 
Harri. verl. 
Cotton. 
Brownl.pa. 1- 
Aftion: of Debt. 


Vid. The Pre- 
(ent State of 
England. 


pag-228, 


Mich. $Eliz. 
Mores Rep. 


dities, rendring 13 5. 4d. pro omnibus exattiontbus + demandis, and 
aſterwards Libelled in theEccleſiaſticalCourt againſt his Leſſee for 
the Tithes thereof : It was the Opinion of the Court, That Tithes 
are not things iſſuing out of Lands, nor any Rent or duty, but Spi- 
ritual; and if the Parſondoth Releaſe to his Pariſhioner all de 
mands in his Lands, his Tithesare not thereby extinct, and there- 
fore a Conſultation was granted(y). And ſo it wasAdjudged 32El, 
in Babingtor's Cale, That ſuch Leiſce ſhould pay Tithes tothe Par- 
ſon,for that they are ducerjure divino,and cannot be included inRent 
(z). As long as the Vicar occupics his Glebe-Lands in his own 
handshe ſhall pay no Tithes ; but if he Demiſe it unto another;the 
Leſſee ſhall pay Tithes to the Parſon that is Impropriate. If the 
Vicar ſow the Land,and dic,and his Executors take away theCorn, 
and doth not ſet forth hisTirhe,and the Parſon bring hisAttion of 
Debt upon the Statute of 2 E4.6. In this caſe the Court ſeemedto 
incline, that it would lie. The Glebe- Lands and Spiritual Revenues 
of Clergy-men, being held in pura C> perperua Eleemoſyna, h, e, in 
Frankalmoign,are excepted from Arraying and Muſtering of Men 
or Horſes for the War, as appears in a Stat. of 8 H.4. ns. 12.inthe 
unprinted Rolls of that Parliament. An Abbot was Parſon Impar- 
ſonce of the Church where the Abbey and Tithes were,the Abbey 
was Dillolved; the King granted the Monaſtery to one, and the 
Parfonage and Rectory to another: It was the opinion of the Juſti- 
ces, That ifthe Land of the Abbey was the Glebe of the Parſonape 
betore the Impropriation, that then the Land was diſcharged of 
Tithes, for it remains Glebe notwithſtanding the Appropriation, 
and thcGlebe cannot be gained byPreſcription,nor wasever charge- 
ale to pay Tithes: And ifthe Parſon doth make a Leaſe of his 
Gleve, the Lellec ( as was there faid, contrary to what was before 
{a:d) (ball not pay Tithes ; but the Demeſns of the Abbey, not par- 
cel of the Glebe, ſhould te chargeable to pay Tithcs, if they were 
not dilcharged 1n right ofa Compoſition cr perpetual Unity, 
Graſs pays a Predial Tithe ; but if a man cut Graſs,ard beforeit 
be made into Hay,being only put into Swathes, he carry it thence 
ard zivc it to his plowing Cairel for their necellary ſnſterance,not 
having otherwiſe Feod ſuthcient for them; in this cate no Tirhes 
ſhall be paid for the ſame, and a Prohibition was granted. Mch.z 
Car. B, R. Crowley & Wells per C:riam, The Cate was, where F-Ly 
bclled in. the Eccleſaſltical Court for the Tithes of the Profits, 
which came of the Graſs and herbage of Paſturc-Land, andupong 
P:ohibition granted,P.ſuggeſts,That he did feed on thatGratsand 
Paſture with his ownPlovgh-Cattel,and with the Plough-Cattcl of 
other men in the ſame Village. Voy,Conſultation ſhall be granted; 


* for thougha man ſhall not payTithes for the Cattel of his Carty 


he 
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he ſhall pay Tithes for the Land whereon they do feed. Dederidge 
Juſtice, Where I do agiſt Cattel,and take the Cattel of other men 
to eat up my Graſs and Paſture , [there I ſhall pay Tithes for the 
Graſs; otherwiſe it is-where the Graſs is only ſuch as I do depaſture Trin. 18 Jac. 
with my own working Cattel. Crook cited Sherington and Fleer- B. R 7obnſon 
wood's Caſe, where a man Agiſts other mens Cattel on his_Mea- * - arker's 
dow-ground, whereof he paid Tithe-Hay afore-time ; and it was g%i"re 
Reſolved in this Caſe, That he ſhall not pay Tithes for that Mea- 
dow-ground now fed with other mens Cattel after Harveſt,and no 
more than if he had depaſtured the Land with his own Cattel. 

Gravel is not Tithable. Afich. 19 Eliz. BR, & Paſch. 34 Eliz, 
CB, Liff and Watt's Caſe. ' : | 

Grain is computed among the Predial Tithes, which is to be ſet 
out according to the Statutes and the uſage of the place, Brownl.1. 
14, which holds true of all forts of Graz» in all grounds within the 
Pariſh; The Law is the ſame touching Hay in Meadows. 

Grounds tet to Strangers out of the Pariſh, the Tenth-peny of 
the Rent is commonly payable to the Parſon,ifno Cuſtom againſt Mich. 8 Jac. 
it. Or Ground within the Pariſh let to a Stranger without the Pa- C: B» Baxter's 
riſh, is Tithable by the Owner of the Cattel, unleſs the Cuſtom my ant = 
there be otherwiſe. Of if the Ground be fed with Cattel that bring ? F 
no profit to the Parſon, the Owner thereof mult pay Tithes for 
them. Or Ground fed with the Cattel of a Stranger within the 
Pariſh, which brings profit to the Parſon or Vicar, he is to pay 
Tithes for it ; the Caſe therefore ſeems the ſame, if both the Ground 
andthe Cattel be his own that is the Stranger, in caſe he work 
themin another Pariſh, But the Studs of Ground or the Meers 
thereof at the Ends of * Land , and adjoyning to the Arable- 
ponds are not Titheable where the Land it ſelf pays Tithe, un- 
eſs where being mowed for Hay, it hath uſed to pay Tithes, 


TY 


a, 


(a) Roll. 1. 
644 Y- 1256, 


(b) Roll. 1. 
G45-Z.11, 12 


33» 


(c) Roy. 1» 
646-2,19. 


(4) Leon.2. 
93+ 


(et) Hob.250, 


Paſch. 1 
[12 BR. : 
Koll. Kep. 


H4 Y pays a Predial Tithe, and is to be Tithed inSwathes, 
Windrows; of Cocks; as the Cuſtoni of the place is. Orif 
the Cuſtom be to 'mEaſure out the Tenth part, as the Grals grows 
on the Land for Hey, the Cuſtom is good 3 and the Tithe of Hg 
may be ſet forth-in Graſs-Cocks,where the Cuſtom doth not oþ- 
ligero maKe'it into Hay-Cocks (a). And if Hay beputinto Ricks 
on the ground, and after fold , the Buyer cannot be ſued for the 
Tithe ; the'Seler tmay,in cale the Tithe thereof were not peru 
fort, Fill. 16 Fac. by three Jultices in Aſfield's Caſe. And where 
two Crops of Fayare had from the ſame ground n the ſame yeat, 
Tithe ſhall be paid as well of the latter as of the former. (6), 
Alf6 Tithe ſhall bepaid of the Zay made of Gras grqwing in-Or- 
chards. Co:2.Inſtir.652. But no Tithe Hayſhall be paid for the 
Gralſs SroWitg upon Headlands, which are only large enough for 
the turning ofthePlbugh (c) ; but not for Graſs cut in Meadows 
to feed the Beaſts of the Plough,and not-made into Hay.Trin, 1G, 
B.R, Wells yerſ. Cawly. Yet on. ſome Headlands Tithe maybe 
payable of Hay?, for ſuppole that in an Arable Field there be muck 
Graſs on tlie Headlands thereof, and there be a Preſcription to 

the Tenth Shock 'of Corti there for all the Hay on the Headl: 

and Rakirigs of theCotn,and for Tying of Horſes on the Heab 
Iands,ſuch Preſcription was held good todiſchargetheTithe ofthe 
Hayupon ſuch Headlands (4). And although a Second Cropof Hy 
from the ſame ground the ſame year is Tithable, as aforeſaid; 

regularly the Hay of the Aſtermath pays no Tithezexcept there 

a Special Cuſtom for it; the Rule being, That Tithes ſhall be = 
Ex annuatis renovantibus ſimul & ſemel (e), And where the Cuſtom 
isnot otherwiſe, the Pariſhioner ought to make the Graſs into 
Hay for the Parſons Tithe (f ). Yet when the Tithes of Gralsar 
ſevered from the Nine parts, the Parſon de jure may make 1t into 
Hay upon the Land where it grew, and that de jure, as well asthe 
Pariſhioner himſelf; and ſo ajpdged in the Parſon of Colwnbror's 
Eaſc in Devon,and the Prohibition denied accordingly ; wherethe 
Parſon had alledged a Cuſtom of doing ſo, but the Court held that 
tobe needleſs. Hill. 14 Jac. B.R, Newbery and Reynold's Caſe, 
GCeriam, Andin this caſe it was held, That the Parion may go oret 
the Pariſhioners ground in the Path-way to make the ſaid GraſSit- 
to Hay, for that is incident to the Tithes. A man isnot bound to 
make into Hay the Tithes of the Graſs wh'ch he cuts but he - 


Eccleſiaſtical Court (g). And in Gomerſall 'and B; 


Of Tubes, : 


{et forththe Tithes thereof when it is in Graſs-Cocks,. for he may 
then ſererthe Tithes of Graſs fram the Nine parts, Paſeh, x TT, 


B; Hide Ellis, Hob.Cale 328, Contr. Hill, 14 Fac. B. R. Barham 


& Gooſe, P.1 5 Fac, B.R.per Our, and Prokibition denied; Tr. 15 Fac. 

B.R. Poppinger & Folnſen per Cur. and Prohibition denied. Paſch. 

13 7a. B.R. per Cur, and Prohibition denied. P. 2 7ac,B.R, Hob,328. _ 
Halle+ Simends, Adjudged. Likewiſe, a man is not bound to ſever - 


the Tithe of Graſs before it be put into Graſs-Cocks, and hath et 


Forth the Tenth. part ; for he may put it into Graſs-Cocks out of 

theSwath, and then ſet forth the Tenth part. 1b:d. Suit was for 

Tithe-Hay in the Eccleſiaſtical Court by the Parſon ; it was Surmi- 

red, That they had time out of mind paid to the Vicar 44. for the 

Tithe-Hay. The Court awarded a Conſultation,fot that the Adpdrs 

Drrinand doth not comein queſtion; but this hemay plead in the 

ſhop's Caſe for (g) Botha & 
Tithe-Hay, the Court held, That if there be variance between the Lady Gre- 
Surmize and the Declaration; all isill. In another Caſe in a Prohi- {#7's Caſe. 
bition; it was Surmized, That time out of mind the Owners of the "> Pt 
Land had found Straw for the Body of the Church tn diſcharge of 

all Tithes of Hay: It was the Opinian of the Court, That it was 

no good Surmize, for that the Parſon had no benefit of it; and a 


. Conſultation was awarded (b). (b) Scory and 


Heath, Furz, and Broom, Tithe ſhall be paid thereof,unleſs the Baber's Caſe. 
party ſet forth a Preſcription or Special Cuſtom, That time out of 
mind there hath been'paid Milk, Calves, &c, for the Cattel that 
have beenkept upon the ſame Lands; in which Caſe they ſhall nat 
pay Tithes (3). (z) Mich. 25 
Hemp pays a Predial Tithe. Co. 2dagn. Char. 649. ; = deed 
Herbage of ground, whereon Corn was ſowed the ſame year, Hugh. Abr. 
and whereof Tithe hath been. paid the ſame year, is not Tithable (4) More. 
(&). If Herbage be fold, it is at the Parſons EleCtion, whether he Caſe 433: 592+ 
will Sve the Owner of the Cattel that feed thereon, or of the _=_ + <p c 
Ground,for the Tithe thereof, if Cuſtom be not againſt it. And -=j cans 
as for Herbage growing at Lands-ends, adjoyning to the Arable,it 
paysno Tithes, where Tithe was paid for Arable (7). Where an (1) Lane 15. 
Inn-keeper hath paid Tithe-Hay of certain Lands, and the reſt of 
theyearafter puts into the ſame the Horſes of his Gueſts,no Tithes 
ſhall be paid for the Herbage of ſuch Horſes; for is hut the Afﬀter- 


re of the fame Land, - whereof he had paid Tithes befoxe. 
: 


in.16 Fac, B. R. Richardſon & Cable, per Griam , Prohibition 
'granted. | 
Honey is Tithed by the Tenth meaſure thereof. - A Prohibition 
was prayed for Suing for divers, kinds of Tithes,, Cc. inter alia for 
Honey, upon a-Surmize that it was not paraley udt Reps are Vola- 
- ; , = 2 44 , : » T#.-8 - 


tilia: 


414 
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Barſcot and 
Norton's Caſe. 
Cro. pa. 3+ 
(m) u1all bk 
Tinda[l', Cale. 
Hutton, 77. 


(1) M. 15 Car. N-B. and therewith agreeth Lindwoo@ ; wherefore the Court + 
B.R.rot. 1227: warded that there ſhould be a Conſultation (1). 


tilia's it was thereppon demurred , but the Opinion of the Cour 


'was, That Tithes are to.be paid for Honey, for ſo isthe Book Fin, 


, | Hops pay a Predial., Tithe, and regularly are accounted inter mi. 
 nutai Ditimas, yet in ſpme Caſes they may be great Tithes, in pl 
Ces woe they-are much {ct or planted (m). Mich. 8.7ac.B. Aman 
tnay ſet forth the Tenth-part of his Hops for T ithes before they he 

dried. Hill, 14 Fac. B.R. in Barham and Gooſe*s Caſe, put by Ser- 

jeant Hircham, and agreed by Montacmte. 

Hop-poles or Wood cut and employed for themzare not Tithable 
where Tithe-Fopsare paid. And fo it hath been-Reſolved , That 
if WooThe cut andemployed for Jop-poles, where the Parſongr 
Vicar hath Tithe-Hops, they, ſhall, not have Tithes of the Hop- 
poles. So if a man hath a great Family, and much Wood be felled 
2nd ſpent in Houſe-keeping, Tithes : ſhall not be paid of ſuch 
Woods. Mich. 15 Fac.C.B. by Habart Chief Juſtice, White and Bic- 
herſtaff”s'Caſe. Eo 

Houſes of habitation,or Dyclling-houſes are not properly Tith- 
able, no Tithe payable ſor the ſame,:nor out of the Rent reſerved 
for them being Lett ; yet by a Cuſtom Tithes may be paid for 
Rent reſerved upon Demiſe of Heyſes of habitation, although it be 
otherwiſe de jure, for it might commence on good Conſideration, 
Co.11.Dr.Grant 16. vid. Mich, 12 Fac.B. Hobart 16. Leyfield's Cale. 
Prohibition granted. Otherwiſe of New Houſes, whereof there can 
be no Cuſtom. 7b:d. But regularly Houſes are not at all Tithable, 
nor were Tithes anciently paid for Houſes in London, the Profits of 
theChurches whereof,confiſted only in Oblations,Obventions,and 
Offerings. Ce.ibid. but by a Decree made Ay. 1 535. and confirmed 
by Act of Parliament, Stat. 37 H.8. cap. 12. there is 2 5.94. made 
payable to the Parſon for every Pound of Houſe-Rent for theTithes 
of the Houſes in Lordon, Hob. 11, But if a Modus Decimandi beal 
ledgcd topay 124. in every Pound of Rent for every Hoſe in ſucha 
Pariſh in London,it is a good Modus Decimandi. T he aforcaid25. 
94.isto be raiſed and made up according tothe uſage and Cuſtom 
of the City. Stat. 27 H.8.20. & 32 H.8,7. And no Tithes are 
payable for Hoſes in any City ſave London, where a Preſcription to 
be diſcharger f Tithes of a Houſe, by paying 124. of every Pound 
Rentinlit\ thEreof,is (as aforeſaid) a good Preſcription. Co. 11.16, 
But Tithes regularly are not payable for Houſes of habitation, nor 
of any Rent reſerved upon any Demiſe of them; for Tithes are to 
be paid of things which grow and renew cyery year by the Att of 
Ged. And for the Houſes in London Tithes anciently were not paid, 
2s aforeſaid 5 yet the Parſon of St. Clements without "_ 

| a 


UMI 
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Bar Libelled againſt a Pariſhioner for Tithes of certain Stables,and 
ſet forth m his Libel, That of Common right and Preſcription time 
out of mind, the Parſons there had uſcd to have a Modus Deciman- 
4, after the rate of the Tenth-part of the yearly Rent or value of 
the ſame. It was the Opinion of the Court, That in this Cale a 
Prohibition ſhould be granted ; for de Commuzri jure no Tithes are 
tobe paid of the yearly Rent or value of Hoxſes,for Tithesare paid 


. of the revenue and increaſe of things; and therefore no Tithes are 


paid for Houſes in any Cities or Towns in England, ſaving in Lon- 
den; and this Pariſh is out of London and the Liberties thereof : 
Now where there is no Tithe at all , there can never he a Meas 
Decimandi ;, and yet it ſeems this kind of Payment hath been long 
uſed in London, which certainly was by uſe. But for Houſes, Obla- 
tions were Paid in all places; which are now by the Srar. brought 
to a certainty, viz. 4 4, for a Houſe, Tr:7. 12. Fac. C.B. Dr. Leyfield 
and Tindalls Caſe. Hob. 10. 11. In Greez and Piper”s Caſe it was 2- 
greed by the Juſtices; That a Houſe in London, which was parcel 
of the Poſſeſſion of a Priory, which was difcirarged of the payment 
of Tithes, ſhonld by the Srar. of 37 H.5: be charged with the ſawe. 
One who was a Curate and'Sequeſtrator only of the'ReCtory of D. 
in London, the Incumbent being ſuſpended, Sned Four of the Pa- 
riſhioners in the Eccleſiaſtical Court for Tithes of their Hoxſes, 
and not before the Mayor of London, according to the Statute of 
37 H.8. The Court doubtcd of it , eſpecially becauſe the party 
was neither Parion nor Vicar , and becauſe the Srarute is a New 
Law, and appoints how the Tithes in London ſhall be paid and 
Ruled, and before what Judzes, and what Remedy ſhall be for the 


party griezed; and day given to hcar Count{el on both ſides (#). (n) Mie. 15 

Inthe Caſe aforeſaid between Green and Piper (o), when Suit was in ina B. 4 
10. Par.3» 

(0) More. 


the Eccleſiaſtical Court for the Tithe of a Houſe in Londor, a Pro- 
hibition was prayed upon a Surmize, That the Houſe wasa Priory, 
which was diſcharged of Tithes by the Popc's Bull, and the Sta- 
tute of 31 H.8. whicl-gave their Poſſeſlions to the Crown, did 
Ordain, That the King and his Patentee of ſuch Lands ſhovld be 
diſcharged of Tithes ; yet a Conſultation was awarded, becauſe 
bya latter Statute. viz. 37 H.8. cap. 1. all Houſes in London ſhall 


I212, 


pay Tithes according to their Ordinances , and the Statute ex- _ 


tends to all Horſes, and none excep:cd bat the Hnſes of Noble- 
men, 


Of Tithes. 


(3) Paſch. 11 
Car. B.R. 
Cro, p. 3+ 
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I. Ambs are computed among the Mixt Tithes. To pay Pencex- 

piece for Lambs,when the number is leſs than Sevenzis a good 
Preſcription, Ceria 7 Fac. B.R. Patche's Caſe. Or rather thus,vix, 
if the Pariſhioner hath Six Lambs, or under,he ſhall yield for Tithe 
a half-peny for every Lamb : if he hath Seven Lambs,then he ſhall 
yield a Lamb for his Tithe, and receive three halfpence from the 
Parſon : if Eight Lambs, thena peny : if Nine Lambs, then a half 
peny from the Parſon, who may otherwiſe expect the Fall of the 
Tenth Lambthe year next following. Lindw. cap. Quoniam proper, 
Alſothe Tithe of Lambs is to be apportioned with reſpect to the 
places where they were engendred, brought forth, and nouriſhed, 
Lindw. cap. Quoniam audivimus, And regularly the time of pay- 
ment is-when they are weaned from the Dam,unleſs the Cuſtomof 
the place be otherwiſe. To ſtay a Suit in the Eccleſiaſtical Court for 
the Tithe of Lambs, a Prohibition was prayed, upon a Surmiſe the 
Cuſtom to be, That if one hath Lambs under the number of $e- 
ven, he ought to pay a halfpeny for every Lamb in lien of all Tithes 
of Lambs; if he hath but Seven, then the Parſon to have the $e- 
venth, and-he to pay Three-pence; if Eight, then Two-pence; 
and if he had Ten, the Parſon ſhould have the Tenth without pay- 
ing any thing : Reſolved, That this being a Cuſtom, which they 
refuſed to allow in the Eccleſjaſtical Court, a Prohibition ſhould 
be awarded ( p ). 

Lands accruing tothe Crown by the Statute of 27 H. 8. touch- 
ing Diſſolutions, are now Tithable, though whilſt they were the 
Lands of Religious Houſes they were not Tithable; but their Pri- 
viledges being Perſonal, they were extinguiſhed by the ſaid Statute 
of Dillolutions, nor hath the Statute of 3 1 H. 8. any retroſpect to 
the ſaid Priviledges. 15 Fac. C.B. Garret and Wright's Cale, & 7 
Car. B.R. Clarhand Ward's Caſe. Vid. Sr. Marmad. Strickland's Caſe 
1639. Adjudged at York Aſſize accordingly. Vid. Clayton's Rep. 117. 
C& 12 Car. Adjudged in another Caſe. Alſo Lands gained from the 
Sca,and made Arable, muſt pay Tithes. Bulſtr, 8, 165. So mult 
Lands in themſelves Tithable, but not Manured or Ploug hed, ipt- 
cially if ſo in prejudice to the Parſon ; in which caſe he may Sue 
the Occupier of ſuch Lands in the Eccleſiaſtical Court for the 
Tithes of that Land. Y3d. 1 5 Car. C.B.per Berkley Juſtice, Adjudged. 


Lops 


of Tabes. : 
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 Lop of Trees above twenty years growth ſhall pay no Tithes 


—_ 


(q); For it bath been held, that if a man Zopa Tree under twenty -(q) More; 1 $8, 


years growth, after ſuffer the Tree to grow paſt twenty years, and 


then Lop it again, no Tithe ſhall be paid for the ſecond Lopping, (r) C. B. by the 


although the firſt Lopping were not Tithe-Free (7). It was Reſol- 


ved in Reynold's Caſe, That Tithes ſhall not be paid of the Lop- G 


ping of Trees above twenty years growth. More's Rep. 


Lime is not Tithable ; Adjaadg. 19 Eliz. B.R.c Paſch, 34 Eliz, h 


CB. Liff and Watt's Caſe : Nor Marle, Bricks, Slates, or Tiles, un- 
lek the Cuſtom of the place make them Tithable; otherwiſe not, 
becauſe they do not annually increaſe, and becauſe Lime is part of 
thoFreehold. 2Gch. 13 Fac.B, Thomas and Perrye, per Curiam. 


M 


Aſt of Oak or Beech, if ſold, the Tenth-peny is payable for 
M the Tithe thereof ; but if caten by Swine, then the Tenth 
ofthe value or worth thereof. | 
Meadows by ill husbandry over-run with Thorns,Buſhes,and the 

like, are not computed as Barren Lands, but do ſtill remain Tithe- 
able-H41.38 Eliz.B.R. Sherington and Fleerwaod's Cale. Vid. 1 5 Car. 
B-R. Sugden and Cortle's Caſe. | 

' Mills, the Tithe thereof,as alſo of Parks,Ponds, Warrens,Dove- 
coats,and Bees,{cem primo entuiuyas if they were all Predial Tithes. 
For the Tithe of Mills, not the Tenth peny-Rent, but the Tenth 
Meaſure of Corn grinded at the M411, is reſponſible for the Tithe ; 
vderſtand it of Corn-/44/:;, whether new or old, driven by Wind 
or Water ; forthe Tithe whereof gencrally the Tenth Toll-diſhis 
due, if there he not ſome other Cuſtom in the place. And whereas 
by the Law and the ancient Conſtitutions of the Church Tithes 
were not paid of Ancient Als, yet by the Statute of Articuli Cley;, 
cp.3. Tithes are to be paid for all Mills newly crected 2 ſo that de 
Malendino de novs eretto Tithes [hall be paid. Trin. 14 Fac B.R. $0 
thatall new Corn-Mlls,bethey Wind or Water-/A4s,alfo Fulling- 
Mills, Paper-Mills, Powder-Mills, Stamping-Aills, ( and proba- 
bly for the ſame reaſon Saw-/A4ills ) Iron-Mzills, and all others that 
are of Common and Publick uſc, do pay Tithes ; but old Corn- 
Mills, for which no Tithe was ever paid, no Tithe is to be paid, 
except a Perſonal Tithe, as is ſor a Trace of profit : And ſuch 
Tithe ſhall be paid of Fulling-A4ls, Rape-AGlls, Paper-2fills, 
Iron-Milts, Powder- Als, Lead-2ills, Copper-Mills, and Tin- 
Avil;;, forſuch Mills pay no Tithe as As, becauſe they are but 
En- 


whole Court. 
rownl. 1. 
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Engines of their occupation, Paſch, 17 Fac, Johnſon's Caſe, & Cr, 

2.532. & Bulſtr. 3.212, & Fitz, N.B.41.G.& Co.2.44. only the 

Millers are to pay a Perſonal Tithe , as aforeſaid,as for a Handi- 

craſt, or Faculty. Therefore a Fulling-Mill as ſuch pays no Tithe, 

Hill, 16 Fac. B.R. between Dawbridgeand Johnſoz, Parſon of Butk 

field, For there being a Fulling-Mill , which Fulled 40 Cloths a 
week, and gained two fhillings for every Cloth: It was held, that 

there was no Tithe to be paid thereof. Go.2, Abridg. Caſe 2638, 

But a Corn-M! newly erefted, though upon Land diſcharged of 

Tithes by the Statute of Monaſteries, muſt pay Tithes; and ſo of 

evcry new erected Ai on a man's own ground. 1bid. Caf. 1522, 

Notwithſtanding the Premiſles it ſeems ſomewhat queſtionable, 

whether any Tithes are duc for 4lls ae jure, or not ;, for the Lord 

Coke, Inſtir. 2. par. 622. ſays, It was never Judicially determined 

that ever he knew of. It 24/ls do not yield a Predial Tithe, yet 

doubtleſs the Millers are to yicld a PcrionalT ithe;as well as other 

Handicrafts-men ; but Cuſtom in this,as in other caſes,prevails, lt 

hath been Adjudged Trim, 18 Jac, B. R, That where a Parſon Li 

belled in the Eccleſiaſtical Court for Tithes of a 24i!, which was 

crefted upon Lands which were diſcharged from payment of 

Tithes by reaſon of Priviledge within the Statute of 31 H.8. That 

a Prohibition would not lic in that caſe: for that De Molending de 

novo eretto Tithes ought to be paid. Mich. 1 5Eliz.in Hapers Rep.acc. 

But in the other Caſe of the Fulling-Mill aforeſaid, where the Par- 

ſon Libelled in the Eccleſiaſtical Court for the Tithes thercof, and 

ſuggeſting, that the AZilley Fulled cvery week 40 Cloths, as afore- 

faid, and gained two ſhillings of every Cloth, demanded Tithes 
for them : A Prohibition was granted in that caſe; for it was faid 
by the Juſtices, T hat by the Law ol the Land he ought not to pay 
Tithes oft ſuch A417; for of ſuch things as come only by the la- 

bour of men Tithes are not payable, but of things which are re- 
newable every year. ditt, Caf. Dawbridge & Fohnſon. Co, par.2. 

523. Andin another Caſe, where a man Libelled to have Tithes 

of ills upon a Suggeſtion of a Modus Decimandi for the ſame, a 
Prohibition was granted : In that Caſe it was faid by Coke Chief 
Juſtice, That in ſome caſes Tithe ts payable for ls, and in ſome 
caſes not. No Perſonal Tithe by the Statute is to be paid of Mills, 
but where by ſpecial Uſage the ſame hath been paid; and whereas a 
IAoaus Demanai was alledged to pay Tithes for Mills, it was Re- 
ſolved, That the Modzs did not extend to Mills newly crected,upon 
the Statute of Articuli Cheri; for De Molendino de novo erxefto ſoluun- 
tr Decime. Trin. 14 Fac. B, R. Fake's Caſe. Bulſtr. pa.3, 212, If 
two Fulling-Mills be under one Roof, and a Rate-T ithe paid for 
the Mills, and after you alter theſe Mills, and make one of thema 
Corn 


2 
a. 
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= Corn-Mill, the Rate-Tithe is gone, and yon muſt pay Tithes in 
kind. Brown. p.1. Caſes in Law.lf there be two ancient Corn-Mills 
timeout of mind, &c. for which 65. 84, have been paid for the 
Tithes time out of mind, &c. and after in continuance of time the 
Mill-ſtream doth change his courſe,and goes another way at alittle 
diſtance from the ancient Stream,and thereupon the Owner of the 
Mills pulls down one of the ancient Mills,and new builds it inthat . 
other- place where the Stream now runs : In this caſe it ſhall be 
diſcharged of any Tithes by the force of ancient Modws, for that 
happened by the act of God, and not by the Att of the party; 
and Prohibitien was granted accordingly, Ach. 11 Car.B. R, 
Jobrſon and Dawtridge's Caſe, Reſolved per Grriam, But withal 
the Court held;. that ifthe Stream had bcen altered by the Owner, 
Tithes ought to have been paid as of a new Mill. In another Caſe 
- it being Libelled in the Eccleſiaſtical Court for Tithes of a Griſt- 
Mill, and of a Fulling-Mill, Crook, agreed, That for a Griſt-M1ll 
Tithes ſhall be paid ; but he ſaid, T hat the Statute De Articulis 
Ceri which ſpeaks de Melendints non fixt Prohibitio, ought not to 
be meant or intended of a Fulling-Mill, for the profit that accrues 
by that, is by the Labour of men,and therefore not intended wither 
inthe general words of the StatureDe Molendinis,for which reXfon. 
he prayed a Prohibition. Calrhroppe ſaid; that it was the opinioa 
of Juſtice Warburton and Nicholls 12 Jac. That Tithes ſhall be 
paid of Fulling-Mills,v:iz. the Fenth-penny of the gain or profit z 
but of Griſt-Mills the Tenth-diſh or Corn ſhall be paid, for thats. 
in the nature of a Predict Tith : And fo it was held 5 Fac. in the: 
Cale between Vbiand Lux, Vid. Lindw. Provin, Corftit., But yet 
Dederidge held, That if there te not a Special Cuſtom alledged 
for the payment of Tithes of a Fulling-Mill, Tithes ſhall not be 
raid thereof; for he had ſpoken(as he ſaid )with the Guilians, who 
held that Tithes ſ:ould be paid of ſuch 2 M:1l | butthey could not 
agree what manner of Tithe ic is, forſome ſaid it is aPredial 
Tithe,Others, that it isa Perfonal Tithe ; but he ſaid it could not 
be aPredial Tithe,for it wholly accrues by the Labour of mar;and 
if ſo. be that he ſhould have that Tithe as a Predial Tithe, 
then another Tithe v:oul4 be demanded of him who Sheers 
the Cloth, and alſo of the Dyer thereof, and ſo Tithes ſhould 
be paid many times for the ſame Cloth : But the Ufage or Cuſtom 
of the Conntrey is to-be conſidered. Andfor Tin-Mills, or 
Lead-Mills, or Plate-Mills, Ragg-Mills, or Edge-Paper-Mills, 
no Tithes ſhall be paid ; and to this agreed Doderidge, Hoighton,. 
and Goke : And therefore as to the Griſt-Mill,.a Conſultation was 
granted, and as tothe Fulling-Mill, there wasa Prohibition. Paſch. 
17 7«c.B,R. Roll, Rep. pay.2. A Parſon Libelled in the Eccleſiaſtical 
Ttt Court 
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Court for Tithes of a ill, which was erected upon Lands dif © 
charged of Tithes by the Statute of Monaſteries, 31 H. 8, APrg- 
hibition was prayed, but denicd by the Court; for de molendins& 
novo eretto non jacet Prohibitio, Trin. 15 Jac. B. R. Cro, par,y, 
Alſo in another Caſe where it was moved for a Prohibition, uponz 
Suggeſtion of a Modus, to pay ſo much by a Cuſtom for all Als 
erected, or to be erected, and this appearing to be a New-ereQed 
Mill: Whether the Cuſtom ſhall run to this or not upon the Stz- 
tute of Articuli Cleri, c. 5, wasthe Queſtion. Coke Chief Juſtice, 
This Mods cannot go to this new Ai ,, for an ancient All your 
Modus ſhall be allowed, but not for the A441! newly erefted, the 
Cuſtom will not extend toit; and therefore by the Rule of the 
Court, foxthis new Mil a Conſultation was granted. | 

Mill-ſtones, if one pair thereof be turned into two pair, bothof 
them ſhall pay Tithe, and their Priviledge ( if they had any) will 
be loſt. Paſch. 17 Fac. Fohnſor*s Caſe, & Fitzh. N.B. 1.G.Co,244. 
Brownl. 1.31. So that if there be but one pair of Mill-ſtones in a 
Afill, anda Rate-Tithe be paid for them, if afterwards there bez 
nother pair of Afi/l-ftones put on,now T ithes mult be paid in kind, 
Brownl ibid. , 

Milk payingTithe,exempts the payment of Tithe-Cheeſe made 
of the fame Milk. Et contra. 

Aines or Minerals of Iron, Braſs, Tinn, Lead, Copper, Coles, 
and the ke, arenot Tithable. Regiſter 51,F.N, B, 53.9. Bro, 
Diſmes 18, 

Mixt Tithes are the profits of ſuchthings as ariſe partly from 
the labour and care of men,and partly from the Earth whereof the” 
thingsare ; and ſometimes are called Predial Mediats, and come 
not immediately of the Ground, but of things maintained outof 
the Ground, as Cattel, Calves, Lambs, Kids, Wool, Milk, Cheeſe, 
Chicken, Geeſe, Ducks, Swans,Eggs, &c. A4zxt Tithes are pro- 
perly ſuchas come of Milk, Cheeſe, &c. Or ex fetibus animals 
um, que ſunt in paſcuis, & gregatim paſcuntur, ut in Aznis VitulisAt- 
as, Capreolis, Pullis, &c. Coke Magn.Chart. 646. 

Modus Decimands is the payment of ſomething in lien ofthe 
juſt and fullTithe of a thing Tithable,legitimated byCompoſition, 
Cuſtom, or Preſcription ; it is when Lands, Tenements,or Here- 
ditaments haye been given to the Parſon and his Succeſlors, orat 
Annual certain Sum, or other Profit alwaies time out of mindto 
the Parſon and his Succeſſors, in full ſatisfattion of all Tithesn 
kind in ſucha place; and all Preſidents in Prohibitions in diſcharge 
of Tithes in caſe De modo Decimandi run thus,viz.That ſuch aSum 
bad been alwaies paid in plenam Contentationem; Satisf attionem & 

Exonerationem omnium & ſingularum Decimarum, And _ 


| the Sum be not paid, yet cannot the Parſon ſue for Tithesin kind; 
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not forthe Tithes in kind in the Eccleſiaſtical Court, but for the 
money in the Temporal.Trin.7 7ac.in the Caſe De modo Decimands 
Prohibition was debated before the L.Coke,SelefF.Caſ.40,046. In 

gg:Caſe it was Reſolved;where a Prohibition is awarded upon a 

jon of a Modus Decimandi, and a Conſultation awarded for 

not proving the Suggeſtion within Six months, there a new Prohi- 
bition ſhall not be awarded upon an Appeal in the ſame Suit. More 
1234. This Modus DecimandirefersonlytotheReality,viz.theTithes, 
and not to the Perſonality,viz.theOfferings(p).Nor can it begin at (p)March.8x. 
thisday, but is and muſt be by Preſcription,and is intended to have 
2hawful commencement upon ſome Agreement at firſt made for 
raluable Conſideration with the Parſon or Vicar(q). And if thedo- (4/Mich.s 
du Decimandi be to pay aSum of money for the Tithe of a piece 1*<:©-B- 


ofGround, which is after turned to Houſes and Gardens,theModas TIE. 


continues (7). Yea, it doth ſo aftually diſcharge and extinguiſh 7+) Co. 11.16. 
Tithes, that they are thereby turned intoa Lay-Fee, as well as the 
Nine parts (5). Touching this ods Decimandi there are ſome G ) Hob. 42. & 
things that ſeem doubtful and unreſolved in the Law ; as if the 2do- Ertocs 16g. 
dwbeof Land given to the Parſon in ſatisfaCtion of Tithes,and the 

Land after happen to be evict, Q. if the Tithes in kind do not in | 
ſuchcaſerevive? (r) Or if Lands be once diſcharged of Tithes hy (t) Caſe Hoop- 
aModus Dicimazdi,Q. whether the Tithes ſhall revive again upon 7" my 
failure of the Modus ? (#) But if Land be granted to the Parſon in Roll. Rep. 
fatisfaftion of Tithes, if the Parſon alien the ſame without the con- («) vid.Hob. 
ſent of the Patron and Ordinary, his Succeſſor ſhall haye Zuris 39. 
Umum(w). If a man Preſcribe to pay a Modus Decimandi for the (=) PiRt.Cal. 
Tithe of certain Lands,if the Land afterwards be lett to Farm,and = neg 
theFarmer pay the Tithe in kind, yet it ſhall not deſtroy the Pre- , 
ſcription as to the Leſſor (x). If a Leſſee Pay Tithes in kind, yet (x) Paſch 13 
that ſhall not deſtroy a Modus in the Leſſor F. But if the Modus Jac-B.R:Cale 
Decimandi be of a thing for which no Tithe is due de Communi ju- 9:ſcaland 


7, itisnot good ; nor can it ſtand to riſe and fall according tothe Rell. Rep, 


Rent byPreſcription : as of Houſes in London(y). That the Trial of +. paſc. 13Jac. 


- Modus Decimandi ( as the CommonLawyers affirm) belongs to the per > 499 


Temporal,not the Spiritual Courts, and for the grounds of Prohi- (7 Hod-11. 
bitions in ſuch caſe ||. If the Eccleſiaftical Court allow not of any þ vid. rhe 
ſuch thing as a Modus Decimandi, it is becauſe the Canoniſts do grazd diſpute 
hold Tithes to be due Fre divino,and conſequently not extinguiſh- b:fore the K, be- 
able in the whole, nor diminiſhable in part by any Cuitom or gr 9" at 
Preſcription in oppoſition to the Law of God. The Temporal 74A 

Courts will admit them alſo to be Jwre Divino, but do allow Trio. 7 Jac. 
itſo only Secundum quid, Viz. quoad ſuſtentationem Cler;, but not Co.lib.3. 
quoad Decimam aut*liquam aliam certam partem; and therefore 

Ttt 2 | do 
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(4)s fac.C.B. 
in the Caſe of 
Modus Dect- 
mandi. Cobs 
SelefF Caſes; 
14,% 45. 


(b) Trin. 
10 Jac. C.B. 
Brown's Calc. 


Godb. 194- 


(c) Mich. 
14 Jac, C.B. 
winter and 
Childs Caſe. 
Bulſtr,3-par. 
225,221. 
(4 Adjudg'd 
16 Car. in Sir 
Arthur Robin- 
ſons Caſe. 
Claytons 
Rep. SCC.135- 
(6) Jones 373» 
I88. 


Of Tithes, 
a —— 
do admit of a Meds as to the quantwn, where there is a ſufficint 
maintenance for the Clergy beſides, which isnot only allowed,” 
but alſo confirmed by Act of Parliament +. So that if the Lordof + 
a Mannor grants parcel of his Mannor to-a. Parſon in Fee to be quit 
anddiſcharged of Tithes, and makes an Indenture, and the Par- © 
fon with-the aſſent of the Ordinary ( without the Patron )grants - 
to him, that he ſhall be diſcharged of Tithes of his M 

for that parcel of Land if afterwards the faid Lord of x 
Mannor or his Aſſigns be ſued in the EcclefiaſticalCourt for Tithes 
of his Mannor, he or his Aſſigns ſhall havea Prohibition. upon 
that Deed ; and therefore, if the Lord ef the Mannor hath alwaies 
holden his Mannor diſcharged of Tithes, and the Parſon had time 
out of mind Lands in the tame Pariſh ofthe Gift of the Lord, of 
which the Parſon is ſeiſed at this day in Fee,in reſpect of which the 
Parſon nor any of his Predecellors ever had received any Tithesof 
this Mannor : If the Parſon now ſueth for Tithes of this Mannor, 
the Owner of the Mannor (hall ſhew that Special matter, that the 
Parfon and his Succellors time out of mind have holden thoſe 
Lands of the Gift of one who was Lord: and the ſame is good + 
Evidence to prove the Surmize in the Prohibition (4). Andint 
nother Caſe of a Modus Decimands it was holden by the Court, 
T hat if a Modus Decimand; be for Hay in Black: Acre,and the party 
ſoweth the ſame withCora ſeven years together,the ſame doth not 
deſtroy the Modus Decimandi;but the fame ſhall continue whenthe 
ſame is made again into Hay.: And when it is ſowed with Corn, 
the Parſon (hall have Tithes in kind, and when the ſameis Hay, 
the Vicar thall have the Tithe-Hay, if he be endowed of Hay(# 

And where a Suit was in the Spiritual Court by a Defendant Vicar 
of A. for Tithes : a Prohibition was prayed upon the Plaintiffs 
Plea there of a Modus Decimandi,to pay ſo much yearly to the Pat- 
ſon of A. in diſcharge of his Tithes. It was the Opinion of the 
Court, That this Modus hetween him and the Parſon will not di 
charge him fronr payment of Tithes tothe Vicar, and therefore 
the Court granted a Conſultation (c). Alfoifa Preſcriptionbe 
laid topay a Modus Decimandi, to 100 Acres, or to ſeveral things 
if there be a failure of one Acre, or one thing, it is a failure ofthe 
whole Preſcription (4). 

Monaſtcries under 200 1. per Ann. commonly called theLeſſer 
Monaſteries, of the Order of Giſtertians and Premonſtraten 
that were Diſſolved and came to the Crown by the Statute of | 
27 H.8.were not diſcharged of the payment of Tithes by the 
Statute of 31 H.8.c.8.(e) by which Statute thoſe of 2004. p# 
Ann. and upwards, commonly called the Greater Abies, were 
Diſſolved; and whereby it is Enacted, Thatcthe King and hisP# 
rentces 
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tenteeshaving any Monaſterics,Gcc.orany Mannors,Lands,Gc.be- 


longingto them, ſhould enjoy the ſame diſcharged ofthe payment 

ofTithesin as ample manner as the ſaid Abbots, &c. (f )who were (f) Se.31 H.8. 
diſcharged of Tithes either by Bulls, Compoſitions, Preſcription, cap- 8. 
Order, or Unity of Poſſeſſion. And albeit the Lands of the faid 

Leſſer Monaſteriesare not within the benefit of the ſaid Statute of 

31.8. to be quit of Tithes ; yet they ought to enjoy all ſuch Pri- ' 

viledges as are annex'd to the Lands, for which reaſon they ſhall vid. Sir $1. 
(in whoſe Poſleſſion ſoever they are ) be exempted from the pay- P!g8*s Law of 
ment of Tithes by real Compoſitions and Preſcriptions de Modo age 
Decimandi, though not by Preſcription de non Decimando, Unity Pr 

of Poſſeſſion,Order,or Popiſh Bulls, in all which Caſes the Parſons 

and Vicars have the advantage by the Diſſolution of all thoſe Mo- 

naſteries and Abbies, which were Diſſolved by the Statute of 

27 H.8.For theſe Leſſer Monaſteries under 2001. per Ann. which 

were (as aforeſaid) Diſlolved by the Statute of 27 H. 8. loſt their 

Priviledge of being Diſcharged of the payment of Tithes. Nor 

did the Priviledge extend to any Lands,other than ſuch as they had 

at the time of the Council of Larerar, and only for ſuch time as | 
the ſame remained in their own Poſleſlions,and only for ſuch Lands (, ;g gz. 
2s were in their own manurance (g). It is ſaid in Dickenſor's Caſe Dyer 349. 
againſt Greenhowe, That Monks are not of Evangelical Prieſthood, Co.z par-44- 


Vit, capable of Tithes in pernancy, but meer Lay-menzand cannot 


preſcribe 57 70 Decimando, And that Bede ſaith of thefn, That 
they are meer Laicz, and the Monks of the Order of Premonſtra- 
tenſes were ſuch, and therefore they could not Preſcribe to be Diſ- 


_ Charged of Tithes (h). (b) Hill.r Car. 


Mortuaries,in ſome places called Coarſe-Preſents,though they are B-R-inDicken- 
not Tithes, yet they were given Pro Recompenſatione ſubtrattionss _ —_ 
Decimarum Perſonalium, nec non & Oblationum.Lindw. c. Statutum Poph. , wy 
& infra, &c.for which reaſon they are not here omitted out ofthis 
Catalogue of Tithes. ortuaries( as Sir Edw.Coke conceives) were 
not anciently due otherwiſe than by Cuſtom only (z), until they (t) Co.2.par. 
wereſettled by the Statute of 2 1/4.8.cap.6. whereby it is Enacted, Inflic. 451. 
That no man dying polleſſed of Goods under the value of 67. 135. 

44, ſhould pay any Afortuary, nor any to be paid but in ſuch places 
where they uſed {o to be, and that but one Mortuary ; nor that,bur 
in one place, and that where the party deceaſed had his molt con- 
ſtant abode,and uſual dwelling and habitation, after the rate fol- 
lowing, viz. 35. 44d. wherethe Deceaſed had in Moveables ( his 
Debts firſt paid ) to the value of 6 1. 13 5.4 4. and under 301. at 
his death, 6 s. 84, if he dicd poſſeſſed of Moveables to the value 
ef 301. and under 401. 10 5.if tothe value of 401. or upwards. 
And none to be paid by any married Woman, _ Non- 
loule- 


me 
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Houſekeeper, Wayfairing-man, or Non-Reſident in the place .. 
where he died. Which Statute provides, That accaſtomed Morty- 
aries ſnould be paid as formerly,whether more or leſs than is before 
(4ySt.21 H 8. limited (k). here were allo it ſeems certain Mortuaries, which 
C. 6. the Prelates anciently paidto the Kings of this Realm (1). 
(1) Co, Inſt, A Moertwary is not properly and originally faid to be due toan 
2-par- 491+ Fccleſiaſticat Incumbent, Parſon, or Vicar, from any but thoſe on- 
Via. Soelm, 1 2f his own Pariſh, to whom he miniſtreth Spiritual InſtruCtion, 
7 Ar cz. and hath right tothe Tithes. Lindwood in his Gloſs on c. Stars 
Tecture pou Fw ver. ut infra, de Conſuerud. diſcovers the ground or reaſon of 
this peint of that payment to be this, viz. That when through ignorance, and 
Mortuaries, ſometimes through negligence, and pnjuſt detention of Tithes 
ney tec th and Oblations the Pariihioner was found tardy and faulty, &c. 
pag: = " Ideo ftatuit Archiepiſcopus, quod Compenſatione ſic ſubrraftorum, ſecun- 
dum melins Animal aefuntti Eccleſie damno debuit applicari, But 
all this notwithſtanding, we know the prevalency of Cuſtom to be 
. ſuch, that in ſome places of this Kingdom they are paid to the 
Incumbents of other Pariſhes, that perform no Miniſterial 
duties at all to the deceaſed party, nor living nor dying. And 
the Statute of 2x H. 8.c. 6, doth nothing at all controll the 
courſe, but makes the Uſage of payment only to be the Law 
thereof. 
In the Caſe of a Prohibition, becauſe the Defendant ſued inthe 
Conſiſtory Court of Cheſter, before the Commillary, for a Morte 
ary, after the death of every Prieſt within the Archdeaconry of 
Hinde and he Cheſter, the beſt Horſe or Mare, his Saddle, Bridle, Spurs, his beſt 
_— w Gown, his beſt Signet or Ring, his beft Hat, his belt upper Gar- 
Cro. par.z, ments under his Gown, as to the Biſhop, de debito conſutudine 
fore ſupponitur, and recites the Statute of 21 H. 8. concerning 
Mortgaries, The Plaintiffaverred, that there was no ſuch Cuſtom 
there,and that ſhe had paid a Mortxary to the Parſon of B. and that 
after a Prohibition the Defendant had proſecuted his Suit in the 
Eccleſiaſtical Court. The Queſtions were, (1) Whether there 
was a Cuſtom in that place, to give ſuch things for Mortuary ? and 
this to be a jult cauſe to have Prohibition Mortuaries being only 
Triablein the Ecclefialtical Court. (2) Whether Conſvlrztion 
Nall be granted without anſwering the Prohibition. The Court 
was divided in Opinions,wherefore ordered the Defendant ſhould 
Plead or Demurr, and then the Court would give Judgment upon 
the Return before them, | 


N 


Of Tithes, 
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Az or Riding Nag ,, if a man keep a az or Horſe within the 

N Pariſh only for his Saddle to ride on,no Tithes ſhall be paid 
ofthat Nag or Horſe,for that it is a Barren Beaſt,not reS:wing,but 
kept only for Labour ; and ſo Adjudged inthe Parſon of Thimble- Trin. rg Jac. 
therpe”s Caſe, where the Caſe was, That a man Leaſed out certain B-R. Lanws 
Lands to another,reſerving to himſelf the running of a Nag for his —_— ud 
own Riding ; and afterthe Leſſor was ſugd in the Eccleſiaſtical ;nq rr rl 
Court for the Tithes of that Nag, and a Prohibition was granted Caſc. 
* by Monntague,Crookzand Doderidge,for that it is a Barren Creature, 
and uſed only forRiding,(andalthough it was urged at theBar,that 
theLellee paid bim Tithes for all the Herbage ; yet the Court took 
no advantage of that. )But Houghton ſcemed & contra ; for it ſeem'd 
to him, That no Barren Cattel ſhould be diſcharged of Tithes, 0- 
ther than ſuch as are uſcd for Husbandry.But that was not uſed for 
Husbandry, Ergo, &c. And in the Caſe of a Prohibition between Cro. par-s; 
Hampton and Wild : It was Reſolved, T hat Tithes ſhall be paid 
for Palturage of a Gelding for his Saddle, or if it be fold 3 but not 
for Horſes uſed only for Labour. 

In aProhibition the Cafe was, Lthe Defendant being Parſon of 
D.did Libel in the Eccleſiaſtical Court for the Tithes of Sylva Cz- 
da, and of the Herbage for depaſturing of his Geldings: The 
Plaintiff there ſhewed,that they were his HackneyGeldings,which 
he kept for his pleaſure, and for himſelf and his Servants to ride 
upon, being his Saddle Horſes : and this Plea being there refuſed, 
for this cauſe he prayed a Prohibition : The whole Court was clear 
of Opinion, That here was good cauſe for a Prohibition, for tha; 
theſe Horſes are not Tithable,nor any Tithe-Herbage is to be paid 
for them ; otherwiſe it werezifthey had been Cart-Horſes, which 
he had to Till his Ground,or for Cattel bought, and Fatted to fell 
again for gain z for theſe he ought to be anſwerable to the Parſon 
for the Herbage of them, but not for the Herbage of his Geldings 
by him kept and uſed only for his Pleaſure ; but it was for workin 
Horſes, for the Cart or Plough, or for Fat Cattel, bought _ 
Fatted toſell again, of ſuch Cartel allowance is to be made for Trin-s Jac. 
their Herbage, becauſe that a Profit doth come in by them; bur —_— ws 
otherwiſe it is of Saddle-Horſes : the whole Court agrecd in this, Bulfir.par.1- 
> ower in this Caſe, by the Rule of the Court, aProhibitiop 
. Fasgranted. 
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Of Tithes. 


— 
Nurſeries of young Trees and Plants pay Tithes : If a man by 

ſciſed of Land within a Pariſh,, which uſed to- pay Tithes: andy 
Nurſery be made "thereot for young Trees and Plants of divery 
kinds of Fruit,as Apples,Pcars, Plums,c. Alloof albzc. and a 
ter ſell divers of them to Strangers out of the Pariſh to betranſ 
planted, he ſhall pay Tithes of that Nurſery to the Parſon ; for al- 
though the young I'rees are parcel of the Freehold,ſo long as they 
continue there, yet when they are tranſplanted, they are ſevered 
and taken from the Freehold z and if that ſhould be permitred 
without payment of Tithes, the Parſon might be defeated of the 
Tithes of all the Lands in the Pariſh,by converting them into Nu 
ſeries. Hill. 14 Car. B.R, Gibbs & Wiburne Adjiidg. per Ger, upon a 
Demurrer and a Conlultation granted accordingly. Intrat. Mich, 
14 Car. Rot.75.C70-P4r.3. 
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Aks beyond 20 years growth,that are become dry and rotten, 
and thereby not fit for Timber, ſhall pay no Tithe, becauſe 
they were once priviledged. And if Oaks beyond 20 years growth 
have been uſed to be Topt and Lopt within every 20 years, yet no 
Tithes ſhall be paid of theſe Tops andBranches cut within 20 years 
growth, becauſethe ſtock is diſcharged of Tithes. Trin. 38 Eliz, 
B.R. Ram, & Patteſon. Mich. 3 Jac. B. Brook, & Rogers, & Cp, 11. 
Sampſon & Worthington, 48. B, Adjudg. It was alſoReſolvedin 
Wray and Clenche's Caſe, That ſmall Oaks under twenty years 
growth,. apt for Timber in time to come; ſhall not pay Tithes, 
Afores Rep. Likewiſe Oaks Top'd within the age of 20 years, and 
aſter the Lop left to grow beyond 20 years,noTithes (hall be paid; 
for it is now become Timber. Mich. 10 7ac.B, per Coke. And Ons 
decayed that are not Timber, but converted to Firewood, ſhall 
notwithſtanding not pay Tithes. More. Caſe 716. 

Oblations, Obventzons, and Offerings, ſeem to be but one and the 
ſame thing, and are in a ſenſe ſomething of the nature of Tithes, 
being offered to God and his Church of things Real or Perſonal, 
Offerings are reckoned amongſt PerſonalTithes,and as ſuchcome 
by labour and induſtry, paid by Servants and others once ayearto 
the Parſon or Vicar, according to the Cuſtom of the Place; or 
they areto be paid in the place where the party dwells at ſuch four 
Offering-days, as before the Statute of 2 & 3 Ed. 6.c. 13. withil 
the ſpace of four years then laſt paſt had been uſed for the pay- 
ment thereof,and in default thereof.,Cro. 3, Abridg.Caſe3 1 596 | 
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6.13. and payable by the Laws and Cuſtoms of this Realm before 
the making of thEſaid Statute,and are Recoverable only in the Ec- 
cleſaſtical Court, 
* Orchard, the ſoil whereof is ſowed with any Grain,the' Parſon 
may claim the Tithe thereof, as well as of the Fruit of the Trees, 
becauſe they are of ſeveral kinds, and of diſtinct natures. _ Coke 
Magn,Chart.6 52. 


P 


Pi converted into Tillage , ſhall pay Tithe in kind, for a 
Park, is but a Liberty; a diſcharge therefore of the Tithes of 
Park is not a diſcharge of the Tithes of the very Soil,which may 
be converted into Tillage (a). Or if there be a Modus Deeimandi 
of the Park,, and the Park be.diſparked, and the Land converted 
Into Tillage,or Hop-ground,or the likezin this caſe thongh Tithes 
10 kind are not payable,yet the Modus ſhall remain. The Caſe is the 
ſame,ifthe Park be diſparked by having all the Pales fallen down, 
which in Law isa diſparking of the Park, Sed ©. (b). Forto 
Paya Buck or a Doe,or the ſhoulder of a Deer,when one is killed, 
May be a good: Mods Decimand; for the Tithe of a Park, A Vi- 
cr having two ſhillings yearly, and the-Shoulder of every third 
* Deerkilled ina Park;the Park being diſparked; the Vicar ſued for 
Tithes in kind. The Court was divided in Opinion: Nichols and 
Hobart Juſtices,that notwithſtanding thediſparking the Modus did 
Temain: Winch and Warburton Juſtices , that by the diſparking 
the Preſ; cription as to the Modus Decimandi was determined , and 
that the Tithes ſhould be paid in kind..Quere (c). Where a Park 
ISCiſparked,if the Park paid ten ſhillings, or any other Sum for all 

Uuu 'Tithes, 


(a) Sharp 
ver{.Sharp, 
Noy.Rep, 


(5) Vid.Paſc, # 
19 Jac.C.B, 
Poole & Kiy- 
nold's Cale: 


(c )Coopey and 
Andrew's 
Caſe. 


Of Tibes, | 


* Paſch.1 


Jac. B.R./Maſe 


chal & Price. 
per Co.Koll. 
Kep. 


(4) V.ore. 


Cale.1277. & 


Caſe 1 196. 
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C.B. the 

car of Clart's 
Caſe. 

(f ) Hob.43- 
(g) Roll.r. 


635-C.4-6,7. 
Noy 108.Sr. 
2 Ed.6.C.13. 


(6) rz Car.ar 


2ork Aſſize. 


Thwrsbies Cafe. 
Clayt.Rep.91. 


Tithes,and now diſparked and ſown with Corn, here only the tw 
ſhillings ſhall be paid ; otherwiſe, if the Preſcription be forth 
Deer and Herbage of the Park, and not for all the Part; for 
ſuch caſe Tithes 1n kind ſhall be paidif it be hw and ſown 
with Corn, A Moedzs to pay jo much money for the Tithe ofz 
T ark js good;thongh the Park be Diſparked *®. If one Shoulders 
every Deer killed be Preſcribed to be paid for all Tithes,and ithe 
after Diſparked, here the Tithe in kind ſhall be paid; or ifthe 
Preſcription be to pay ten ſhillings and a Shoulder of every Dees, 
and'it be Diſparked, here it ſhalt pay Tithe in kind, andnotth 
ten ſhillings only (4). Upon a Surmiſe of a Afodus Decimand; ty 
pay a Buck or a Doe for all Tithes of a Park, a Prohibition wa 
prayed, and granted (ec). If a Modus Decimandi be to pay tay 
things,as two ſhillings for a Park, and a Shoulder of every Buck 
killd in the Park, and all the Deer die,or are kAl'd up, yet the 
Preſcription holds good for the two ſhillings (f ). And although 

Tithes are to be paid for a Park, yet Deer, as being Fere nanpy, 

are not Titheable, ſaving where the Cuſtom isotherwiſe (g); k 

Thursbie's Caſe, where Suit was for Tirhe-Corn growing in a Pa} 
lately Diſparked,the Defendant pleading a Cultom to pay Veniſa 

in licu of all Tithes, and proof that a Buck was paid yearly, bx 

whether out of this Park or not was a Nor conſtat: The Jury found 

That if it was paid out of any Park, 2nd accepted and allowed 

this was better to uphold the Cuſtom, than if particularly tiedto 

pay a Deer out of this Park; for now if the Park be diſparkedya 

this payment of the Deer may be performed : Otherwiſe itis, f 
the Cuſtom had been a Deer out of this Park only, for then by the 

deſtroying of that,the Cuſtom is gone alſo, It was holden inths 

Caſe by the Judges,that although the Deer had been often,and far 

the moſt part paid out of this Park; yer this doth not alterthe 

Cuftom, if it may be paid ont of any Park; and if the Cuſtan 

were to pay a Shoulder of Veniſon generally, it may comeoutd 

any Park (h). 

Partridges made Tame , do pay not a Pred'al , but a Perſe 
nal Tithe, 

Paſture yiclds zPredial Tithe, which is generally paid by tle 
Owner thereof, and ſo is the Cuſtom; yet Paſture-grounds kk 
with Cattel that yield profit to the Church,have their Tithe fat 
fied in the Fruit of the Beaſts. And if they belong to a aw 
Who is not bf the Pariſh, if he ſell the Paſturage,he is anſw 
for the tenth Peny; but ifhe frankly giveth it, and the Pariſh 
ner freely receiveth it;the Pariſhioner is anſivcrable for theEſtin 
tion, if the ſaid Grounds be fed with Beaſts yielding increaſe; * 
therwalſe no prolit at all zo the Church, af fed only with 
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. riſh; it may be otherwiſe, ifthey be uſed for other purpoſes, or X Mar's Caſe. 
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Of Ties, 


Oxen,and other Barren Beaſts. And as touch ing the Paſture of the 

Horſes of Guelts, the Tithe isto be paid by the lonkeeper for the 

fme(s). But if the aid Horſes be-put into ſuch Paſture, as is af- (7) Tr.16 Car, 

ter a Crop of Hay of the ſame ground, no Tithe lis payable by the —_—_ 

Inokeeper for the ſame (4). Nor isthe Paſture of ſuch Horſes *c,@,poyh. 

Titheable as the Pariſhioner uſeth for his own Riding, nor the P+ 143. 4 
of ſuch Horſes as are uſed about Husbandry in the Pariſh; but (4) Ibid. 

where Horſes are kept or bred in Paſture that they may be ſold, in 

thatcaſe Tithe ſhall be paid for the Paſture thereof (7), But if (2) Hil. 15 Jac. 

Tithe be demanded for the Paſture of Riding Nags for the Saddle, -—— "gk 

for Labour and pleaſure both,but not for profit properly,a Prohi- Mor = 

bition will lie (7). Nor is the Paſture of Oxen uſed for Huf (») Tr. 5 Jac. 

bandry Titheable,that is,being uſed for Husbandry in the ſame Pa- B.R. Pethi!! 


— 


for Husbandry out of the Pariſh. Adich. 8 Zac. C. B. in Baxter's polndpacce 


Caſe. And as touching Titheof the Paſture of Gueſt-Horſes by 
an Innkeeper,as hath been formerly mentioned;the Caſe was, A. 
Parſon of B. Libelled in the Eccleſiaſtical Court againſt C. an Inn- 
keeper,becauſe that the ſaid C. took all the benefit of his Paſture, 
byputting Gueſt-Horſes intothe ſame: Whereupon C. prayed a 
Prohibition,but it wasdenied by the Court ; for that it 1s Titha- 
blein this caſe. But it was ſaid, thatif C. had takena Crop of 
Hayzwhercof he paid Tithe, and afterwards had put in his Gueſt- 
Horſes into the After-paſture of that Ground where ſuch Hay was 
made; inthat caſe it had not been Titheable, becauſe the Parſon 
hid Tithe of the Land before. Tram 16 Gar. B. R, Richardſon 
and Cobbel!'s Caſe. Poph. 142. Alſo ifa man lett out his Paſture, 
reſerving the Paſture of a Horſe for himſelfto ride about his Huf- 
bandry-affairs,Tithe ſhall not be paid for the Paſture of this Horſe; 
but if a man keep and breed Horſes in his P«ſtwreto ſell them ; 
there Tithe ſhall be paid for the Paſture of ſuch Horſes. Trin, 
lyFac. B, R. Larkin and Wild's Caſe, Poph. 126. Vid. Trin. 
9 Jac, B. R, Pothill and May's Caſe.. Bulſtr. par, 1.171.Yid. A- 
fiſtment, Vid. Graſs. 

Peaſe gathered Green,toeat in the Pariſhioners Family no Tithe 
ſhall be paid thereof, and that per legem terre: . But otherwiſe it 
s in caſe they be gathered to ſell, or to feed Swine therewith , 
A which Tithe ſhall be paid thereof. Paſch. 12 Jac. B. per 


Pelts or Fells of Sheep dying of the Rot are not Titheable with- 
ont a ſpecial Preſcription for it: he Caſe was, A.Libelled in the Ec- 
cleſialtical Court for the Tithes of Pelrs and Fells of Sheep, which 
Theepdied of the Rot z a Prohibition was pray'd, and granted, to 
ltay proceedings in the Eccleſiaſtical Court, becauſe ſuch Peles are 
Uuu 2 not 


0f Titbes. 
not Titheable,unleſs there be a Special Cuſtomfor it. Trin.3 Ja, 
B.R: Aſton and Wiler's Caſe. | anil9 | 

Pheſants that are tame,. pay a Perſonal,.not a-Predial Tithe, If 
a-man hath Pheaſarts,and keepthem in an encloſed Wood,and clip 
their wings, and they hatch Eggs, and: breed up young Pheſan, 
no Tithes ſhall be paid: of theſe Eggs: or young Pheſants, for that 
they are not reclaimed;but continue to be Fere nate, and would 
fo out of the encloſure, iftheir Wings were not clipt; and in 
this caſe Prohibition hath beengranted between W:indbrookandE, 
vans, Mich. 11 Car. B.R. It was Surmiſed, that no Tithesarepaid 
of them in a great Circuit called the Chiltern in the ſame County, 
viz., of Bucks, and ſo Preſcribe #1 non. Decimando ;, but the Court 
granted the Prohibition,forthat they are Fere nature. 

Pidgeons are Titheable, Ares Abr.. 1270, | But if a man. keep 1 
Family,and hath Pidgeon-holes about his Houſe, - and he keep ſome 
Pidgeons, and he kill and ſpend im his Houſe, the young Pragepn; 
that are bred there,. he ſhall not pay any Tithes for them :-In this 

Caſe between Fincent and Tutt, Hill. 13 Car. B. a Probibition was 
granted,and-nuponthe Parſons Pleazthat the Pariſhioner ſoldthem, 
a Contultation. ; For Tithes of Pidgeons no Prohibition lies,aswas 
Reſolved in Jones and GaſtrelPs.Caſe. Hill. 15 Fac.B.'R. Rol. Re; 
For the Court there ſaid,that Tithes ought to be paid of Pidgeons,. 
and for Conies,per Dederiage Juſtice, to which the Court agreed, 
In the Caſe of a-Prohibition for ſuing for Tithe Piageons, the: Des 
fendanrin the Eccleſiaſtical Court pleaded payment,they,refule the 
validity of that Pleawithout Prout by two Witnelles:: the Court 
ſaid it would be'a great inconvenience to bring two Witneſley.to 
prove payment of every ſort of Tithes , wherefore a Prohibition 
was granted. Malary and Mariots Caſe. Gro, par.1. Andinanor 
ther Caſe a Prohibition was prayed; where the Parſon ſued in the 
Eccleſraſtical Conrt for Tithe of Pidgeons,. and awarded:to land 
becauſe the Court there would notallow che proof without two 
Witneſſes. : More's Abr.Caſe 1208. Probably the fame Caſewith 
the former. Yid. Doves, 

Pigs, ifthere be but Ninezas alſo Calves, if there be but: ſixs- and 
the like,underthe number of Ten in one year, the-parſon can have 
no Tithe thereof in kind that year, . without a;ſpecial Cuſtom for: 
it z but muſt have his.Tithe pro rats ceither:in money the ſame yea; 
if there be any Cuſtom for it, or in kind the next year, reckoning 
both years together, ſich. 5 Fac.C. B, Pigs areaccounteda Predial 
Mixt Tithe. A4ch;8 Fac.C.B. | 

Pits of Stone, Lime,Gravel, Masble, Marle, Chalk,, Cole , and 
the like,are not Tirheable; for the Land melt not pay a. 
Tithe. Regi/t,5 i.F.N.B. 53.9,Broo, Dimes 18. 


Plant, 


Fn add. ae. an iii. co. . 
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Plantror young Plaxts tranſplantedare in ſome caſes Titheablez 
for the cale was,a manrhad a Nurſery of young Plants in his ground, 
and uſed to tranſplant them, and to give or ſell them to others, 
who planted them de novo in their ground out of the Pariſh; the 
Parſen of the Pariſh, where the Land lay in which they were firſt 
planted, Libelled in the Eccleſiaſtical Court for the Tithes of the 
value of the ſaid Plants tranſplanted, and a Prohibition was grant- 
ed, and Declaration thereon given, and a Plea given in,and Re- 

lication,and thereon Demurrer ; and it was argued by Maynard 
or the Defendant,and Rolls for the Plaintiff: The only point was 
whether Tithes ſhould be paid in that caſe; it was Reſolved per ro- 
tam Ciriamythat it ought tobe paid; and thereupon a Conſultation 
was granted (+). The Caſe had been otherwiſe Reſolved, if the 


. faid Plants ſo tranſplanted from the faid Nurſery had been replant- 


edin the ſame pariſh (#). 

Preſcription,which refers to a certain perſon, Houle, Land, or o- 
ther thing, asCyfomdoth to a County,City, Town, Hundred, &c. 
may beconſidered under two reſpects, cither de Mode Decimanads, 
or de non Decimando ;. There isalſo.in ſome Counties a Decimando 
res non Decimabiles, a Tithing of things in their own nature not 
Titheable, asthe Tithing of Tin and Sea-Fiſh in Cormwal and De- 
wr, Lead in Dgrbyſhire, c>c, but this is by Cyſtom, not by Pre- 
ſeription, which though in reſpect of Place is regularly of a more. 
extenſive latitude than properly Cuſtom is, yer in reſpect of Perſons 
and Things is.regularly unger.more Reltrictive limitations than 
the, other; but as to their Origination , they both ought to be 
continually-conſtant without interruption z and as to their Anti- 
quity,both ofthem ovght to be of a more Ancient date, than any 
Memory of man can contradict z and ſuch being once duly acqui- 
red,there are not many interruptions or diſturbances that will null 
orfruſtrate the ſame (w). A Preſcription goeth to one man, and 
a Cuſtom to many. Hill, 6 Fac, rot. 2613; Rolls-yerſ. Maſon, Broynl, 


(t) Hill. 14 
Car.B.R.Gi5s 
verſ.:1yborne. 
Jones Rep. 
(+) Ibid. 


(w) Co.par.t ' 
Inſt. 1 4.2.par- 


Rep, par, 1, Preſcription is Perſnal, andalwaies made in the name 653,654 


ol acertain perſon, or his Anceſtors, orthoſe whoſe Eſtates, &c. 
But a Cuſtom: is Local, and allcdged inno perſon, .but that within | 
the Mannor there is ſuch a Cuſtom. Co, 4. Foiſton & Cratchwood's 
Caſe. The payment of a Sum of money or other thing in licu and 
recompence of Tithe for ſixty years or thereabouts, is held a rea- - 


lonable time to make a Preſcription (x). It was Adjudged in Griſ- (x) Co. ſuper : 
man and Lewes Caſe, that a Preſcription to pay Tithes of one thing Lirtl.14.& 
n.recompence of Tithes of another thing,is not good. Adjudged Crompr-Jur. 
UG that Tithes ſhall be paid of Agiſtment of Cattel, , againſt the 172379: * 


Opinion of Fitz: 53 Co. par. 1. This Preſcription js Real;that is, 
&reſpects not the New or never before Tithed Fruits: , but the 
Titheable . 


{/y) More, 


Calc 1881. 


(x2) Dr.& St. 


171-157- 


Broo.Preſcrip. 
92.C0.244 
(2) Co. 2.pir. 
Biſh of 75n- 
r53.Cate.& 


in 3E4.4.14- pood (b).But asto perſons Eccleſiaſtical, ſuch may Preſcribe not 


by Coke. 


(bv) 4djudg. 


Mich. 


(:)Rol.r, 


653-H.3. 
(4) More, 


Calc 4593,8 


693+ 


(7) Co.1.44, 


45 


(9 H1.8 Jac. 
B.R. $7:3th's 


Calc. 


C2) 7 Jac.CP. 
mn Fiecwasds 
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Of Tithes, 


Titheable grounds that produce them; thence it is;that an alterati- 
on of Grain or Plants in the ſame Ground alters not a Preſcription, 
but he that Preſcribes in the one, ſhall Preſcribein the other alſo, 
Yet a Preſcription extends to no more thanis in poſſeſſion : And, 
therefore if the Parſon of A,Preſcribes tothe Tithes of the Pariſh 
of B. and there happen to be Decime Novalium, that is, Tithes + 
riſing of ſuch Grounds as were never manured, nor yielded before 
any profit to the Church,the Parſon of B. and not the Parſon of A. 
ſhall have them ; nor will Preſcription lic againſt a Compolition be- 
tween the Parſon and the Vicar (y); nor hath Preſerimian any 
place,where the Intereſſed (in hisright) can make no demand,the 
matter ceaſing, whereupon it ſhould work : So of Wood never 
cut, the Tithe could never bedemanded. Regularly a Preſcription 
to pay no Tithe,nor any thing in liea thereof, is not good, nor yil 
it diſcharge,though nothing can be proved to have been paid with- 
in the memory of man (x). Yet a diſcharge of Land from Tithes 
may be ſhewed another way,which will amount to the payment of 
no Tithe. So that although a meer Lay-man cannot Preſcribe i 
non Decimando(a); yet he may Preſcribe in modo Decimandi, to 
pay a Compoſition to the Parſon in lieu of all his Tithes; and ſuch 
Compoſition ſhall bind the Parſon , and ſuch a Preſcription ſhall be 


only in modo Decimanai, but alſo in non Decimando, and ſo may 
their Tenants; whence it is, that a Parſon of one Pariſh having 
"rt of his Glebe in another,may Preſcribe in non D:cimands fot 
the ſame (c). So that a Preſcription even de non Decmmands 
as for Eccleſtaſtical perfons,”their Farmes and Tenants may be 
good (d), In Naſpnd Molin's Caſe it was agreed by the Court, 
that a Spiritual man may Preſcribe in Ven Decimando. Co, par. 1. 
And as for any other perſona Preſcription de modo Decimanai, that 
15,to pay Moncy or other things in liev of Tithes in kind,is good ; 
and it he can prove it timeout of mind, this will diſcharge him 
(e)). Thusa Preſcription to pay 44. or any other ſum for all his 
Tithe whatever,or for all his Tithe-Hay,or for all his Tithe-Com 
in ſucha Farm,or in ſuch a Cloſe,or for all his Fruit in ſuchan Or- 
chard,is good. Burt a Preſcription of paying, no Tithe-Corn, be 
cauſe he pays Tithe-Hay; or of paying no Tithe of kis Catrel, be- 
cauſe he pays Tithe-Corn, is no good Preſcriprion(f). Or of not 
paying of Tithes in one place,becauſe he pays in another; or ofnot 
paying Tithe-Lamb,becauſe he pays Tithe-Wool, wel e contrs,ot 
of not paying Tithe for other Cattel, becauſe he pays 12 d. for 2 
Cow : theſe and the like are no good Preſeriprions (g). YA 
Preſcription to pa7 a leſs part than a Tenth,may be good and bind- 


m2. Alſoa Prejeriztion co Pay a peny called Hearth-peny, in fant- 


faction 
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faftion of Tithe for all Combuſtible Wood, may be good (+), (+) More. 
Likewiſc;a Preſcription by the Lord of a Mannor, to pay fix pound S#© 1230, 
in fatisfattion of all the Tithe-Corn within the Mannor, and to 

have the tenth Sheaf or cock in recompence of his payment,is good, 

(5).But if the Preſcription be to be diſcharged of Tirhe-Hay of fuch ,;1 1, 

a ground, or Tithe-Corn of ſuch a ground, and the Owner change Caſe 6 3 

the nature of the Ground, as Paſture into Tillage,or Tillage into © * F 
Paſturezthe Preſcription is gone(k).yet a Preſcription js not deltroyed (4) Hil. 5 Jac; 
byan alteration of paymentas if inſtead ofthe money to be paid ,a- Þ R. $h1»r0r's 
notherſum,orTithes in kind, have been paid for 20yezrs paſt(/).But C344} dg. 
a Preſcription to have Tithes of Houſes according to the renr,isnot (:)C 44 Mn 
good; for no Tithes are to be paid for Houſes in any City, fave in Dyer.7. 
London only (mm). Regularly Preſcription referrs to one in private, as (7) Hob.rr, 
Cuſtom does to many in publick; and where a Preſcriprion de rode 


| Decimandi is denied,there a Prohibition will lie to try it at the com- 


mon Law : otherwilſe,if the Preſcription or Cuſtom be agreed (=), 
If a Preſeription by a Pariſhioner be to pay the tenth parc of Corn 
232 modus Decimandi for the Hay allo that grows onthe Headlands 
it is not good; but ſuch Preſcription for the Corn and After-Rakings 
is good , with an averment, that they are ſparſe mins volun- 
tarie(o). If there be a Preſcription of a Modus Decimandi for an Or- (o)Mich 2 Jac, 
chard or Gardenzand it afrerwards ceaſes to be ſuch,the Modus ſhall B R-Ror-345. 
ceaſealſo,and Tithe ſhall be paid in kind z, but if it afterwards be yggC1,7”” 
reſtored to a Garden or Orchard,\y being repleniſhed with Herbs © raſony py 
or Fruit-Trees , it ſhall pay the ods as formerly (p). If rhe (p) Hil12 Jac. 
Medus be to pay two [hillings and the ſhoulder of three Decr for a &-R-C.Hooper 
Park, the Modus remains,though the Park bediſparked ; it is o- \41drew, 
therwiſe,in caſe the Modus be only to pay Veniſon (q). Or if the —_— 
Preſcription be to pay a certain Sum of money for 211 the Tithes ” 
ola Park, the Modns ſhall continue, though the Park be after- 
wards diſparked (r). A Preſcription of 2 Modus Decimarads gC- (r) P. T3 Jac. 
verally for a Park is not good,if it be Diſparked ;, but it ſhall be CRIES 
particularly forall Acres contained in the Park (5). Prejcriprion be- 7» 
nga Temporal thing,is triable only in the Temporal Courts:ard (5) Co.vouch- 
therefore in the Cale of two perſons of two leveral Pariſhes , <9 none 
where one of them claimed Tithe within the Pariſh of the other,& $974" caſe, 
aid, that all his Predeceſſors, Parſons of ſuch a Chnrch, viz. of ee 
D. had uſed to have the Tithe of ſuch Lands within the Pariſh $9: 
of $. and pleaded the ſame in the Spiritual Court. The Court was 
of Opinion, that in this Caſe a Prohibition did lie, for he claims 
only a portion of Tithes, and that by Preſcription, and not meer- (t) Vid-35 H: 
ly2s Parſon, or by reaſon of the Parionage , but by a Collateral $-F'2-Preſcr. 
cauſe, ſc:l. Preſcription, which is a Temporal cauſe and thing {z). ey aodluns 
And in auother Caſe it hath been Adjudged, that if 2 Preſeription Godv.4,, 
be 
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(7) Dr.& Stu. 
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(r) Roll. 1. 
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vid. Law of 
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belaid to pay a Modus Decimandi to 100 Acres,or to ſeveral thi 
if there be a failure of one Acre, or of one thing, it isa failurggf 
the whole Preſcription (x). But where it hath been Preſcribedy 
pay in one part of the Land, the third part of the tenth , andi 
another part, the Moity of the tenth for all manner of. Tithes, jg 
hath been held a good Preſcription (w). Theſe Preſcriptions, & 
modo Decimandi are equally incident as well to Lay-perioms asto 
perſons Spiritual or Eccleſiaſtical z but as to Preſcriptions deny 
Decimando, none but Spiritual perſons are capable of being dif 
charged of Tithes in that kind, as was Reſolved inthe Biſhop of 
Wirncheſter's Caſe (x). Yet a whole Countrey or County mayPre- 
ſcribe de non Decimando, though this or that particular meer Lay- 
man cannot (y); nor indeed-can the other,unleſs there be ſufficient 
Maintenance for the Clergy beſides (z,). The Preſcriptions & 
modo Decimandi are confirm'd by Act of Parliament (a); andif 
any Lay-man will Preſcribe de no Decimando,to be abſolutely di 
charged from the payment of Tithes,without paying any thingelk 
in lieu thereof,he muſt Found it in ſome Religious or Eccleſialtical 
perſon, and derive his Title to it by Act of Parliament (b); and 
it is not ſufficient to ſay, that they who Preſcribe de non Decimar- 
de,are Church-wardens who have Land belon ging to their Church, 
for they are neither Religious nor 5p1ritual perſons (c) : But they 
whoare ſuch indeed,may ſo Preſcribe not only for themſelves, but 
alſo for their Tenants and Farmers ((4 ),as it was formerly faid. $0 
alſo may the Kings Patentees of thoſe Abbey-Lands that cametothe 
Crown by the Statute of 31 HZ. 83. Preſcribe de non Decimards, by 
force of the ſaid Statute,if ſo be it may be proved, that they, have 
beyond the Memory of man ſo enjoyed the Lands diſcharged from 
the payment of Tithes: But for a Pariſhioner to Preſcribe to Not- 
rayment of Tithes , becauſe he hath time out of mind repaired 
the Church, is no good Preſcription : otherwiſe, in caſe he had re- 
paired the Chancel, and in conſideration thereof had been quitof 
Tithes ; the Reaſon is,hecauſe the Par{on not being obliged tores 
pair the Church, hath norecompence(e). And in Sherwood and 
Winchcombs Caſe it was Reſolved, that a man cannot Preſcribeto 
have Tithes as parcel of a mannor,for that they are Spiritual; but 
A Preſcription to have Deciman partem granorums1\s good, Cro,Par.1, 
In a Caſe fora Prohibition; A. Libelled in the Eccleſiaſtical Court 
for Tithes of rough Hay growing in Marſhes and Fenny-grounds 
in. The Plaintiff Surmized, that there was 20co Acres 
Fenny-Lands within the Pariſh, and 600 Acres of Meadow, and 
that the Pariſhioners paid Tithes for Hay and grain,growing upoÞ 
the Meadow and Arable Land, and had paid a certain Rate for 
every Cow,and becauſe they had not ſufficient Graſs to keep _ 
Catt 


W*.4 


Cartel if Winter, they uſed to gather this Hay, called Fenny- 
Fodder, for the Tubſtance of their Bealts for the better increaſe of 
their Husbandry 3 and for this cauſe had been alwaies freed from 
the payment of the Tithes thereof. It was Reſolyed, that the Sur- 
miſe was.not ſufficient for a Prohibition; for one may not Pre- 
{ctibe in non Decimando, and their alledging, that they beſtowed it 
on their Cattel,is not a cauſe of Diſcharge : A Conſultation wasa- 
warded. Webb. and Sir Hen.Warners Caſe,” Cro, par. 1. AWo in 
Munday and Levice's Caſe in a Prohibition,it was Adjudged, that 
it was not a good Preſcription , that Inhabitants have uſed to pay 
Calves and Lambs,and a peny for every Milch-Cow, in ſatisfation 
of all Tithes of Lambs, Calves,Milch-kine, and all Barren and 
other Beaſts, and Agiſtments. More*s Rep. And wherea Parſon 
ſued for Tithes of Fodder, and the Pariſhioners Preſcribed #2 non 
- Decitzando, becauſe the Fodder was for their Cattel which manu- 
red their Land : tt was held no good Preſcription; but it was A- 
greed, Tithes ſhould not be paid for their Agiſtments, nor for 
Hedge-wood to encloſe the Corn,nor for Fuel. More.cbid. Caſe 892. 
lnthe Caſe between Pigore and Hearne,the Lord of the Mannor of 
B. inthe Pariſh of D. did Preſcribe, that he and his Anceſtors 
and all thoſe whoſe Eſtates,&c.had uſed from time to time, where- 
of;&c.to pay to the Parſon of D. the now Plaintiff, and his Predc- 
ceſſors 6 1, per. An. for all manner of Tithes growing within the 
faid Pariſh; and that by reaſon thereof,he and all thoſe whoſe E- 
ſtates, &c. Lords of the ſaid Mannor, had uſed time whereof,&c. 
to have Decimam Garbam & decimum Cumulum Garbarum of all 
his Tenements within the ſaid Mannor. - It was in this Caſe Re- 
ſolved, (1) That it was a good Preſcription, and that a Modus 
Decimandi for the Lord by himſelf, and all the Tenants of his 
| Mannor , for barring the Parſon to demand Tithes in kind, is a 
good Preſcription, becauſe it might havea lawful Commencement. 
(2) It was Reſolvcd, that it wasa good Preſcription to have Deci- 
mam garbam & decimum Cumulum garbarim wel granorum, or the 
tenth ſhock ; for he hath it asa Proht Appender,and not as Tithes. 
(3) Reſolved in this Caſe, that if the Queen be Lady of the Man- 
nor, ſhe may Preſcribe to have Tithes, for that ſhe is capable of 
them, ſhe being Perſona Mixta & capax Spiritualis Juriſdittionis. 
More's Rey, Andin Green and Handles Caſe it was Reſolved, 
(1) That it is a good Cuſtomto pay the Tithe-Wool at Lammas- 
4,though it be due upon the Clipping. (2) That for the Paſtu- 
rage of young Barren Cattel preſerved for the Plough and Pail,;no 
Tithe ſhall be paid. (3) That a Preſcription to pay a peny called 
a Hearth-peny,im ſatisfaction of the Tithe of all combuſtible wood, 
K2g00d Preſcription, More,Caſe 1213, 
- RXX Pri- 
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(f) Lev.23s 
22, 


pream Authority; None areto pay Tithes for Lands priviled 


Priviledge is derived from the Supream Authority upon, gay 
Conſideration, and refers ſometimes to Perſons , ſometimgy 
Places, and is an exemption from Tithes derived from ſuch $ 


or lawfully diſcharged from the payment thercof.Sear,2 Ed.6 11, 
yet ſuch Priviledges as are meerly Perſonal, do not exempt Tang 
fromthe payment of Tithes,longer than they are inthe hands g 
occupation of Priviledged perſons, 


() - 


Uarries of Stone are not Titheable. Adjudged Mich. 19 Ely. 
R.C&+ Paſch. 34 Eliz.C. B. Liff and Warts Caſe. Gro, pe, 1, 
& More's Rep.Nor do the Quarries of Slate, Cole, or thelike pay 
any Tithe. More.Caſe 1275, Nor Quarries of Lime,Gravel,Sand, 
or Clay, for theſe are parcel of the Inheritance, Regift.55.F.N3, 
53.Broo, Diſmes 18, Mich, I5 Car.B.R. Skhinner's Caſe, No Tithe 
ſhall be paid of Quarries,for they are parcel of the Freehold, Hil 
11 Jac B R.per Cirzam, 


R 


R Akings of the Stubble of Corn or Grain are not Titheable,for 
they are to beleft for the Poor and Orphans, and theLas 
will not give to the Parſon or Vicar Tithe of that whichisap 
pointed for Alms.Mich.6 Fac.C.B, Smith's Caſe. & Paſeh, 7 J. 
C.B. Adjudg. Cro. 1. 660, Sothat whereas it is ſaid, that the 
Rakings of the Stuble of Corn is not Titheable,where the Corn it 
ſelf was Tithed, ore Caſe 433. It may not be underſtood all 
the Tithing the Corn it ſelf were the reaſon why the Rakings art 
not Titheable,but becauſe they are by the Law of Moſes (f ) dueto 
the Poor,and therefore not to be Tithed ; underſtand this alſoo! 
Ordinary Rakings not voluntarily ſcattered, for of ſuch only its 
that no Tithes ſhall be paid;as not due by the Levirical Laws and 
for that they are but the ſcatterings ofthe Grain whereof he hal 
paid Tithes before. Paſch. 7 Fac. B, per Curiam, Hill. 8 Car. Bk. 
Saunders & Paramour, per Cir, Trin. 3 Fac. B,R. Paſch. 14 J#. 
B.R. Pitts and Harris,Prohibition granted; otherwiſe it igin ca 
the Rakings were voluntarily and fraudulently ſcattered. 
14 Jac.B.R, Peckand Harris per Cur, Adjudged. A4ch.3 _ 
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R. per Popbam. Paſeh, 5 Fac. per Gur. Mich, 14 Fac. B. R. Foyſe & 
pike yu where there is a Prohibition of Tithesof Ha , 
the Suggeſtion ought to be, that they were Afinus voluntarie ſparſe, 
otherwiſe it is not good ; for it is not ſuſficient to fay, that they 
were Lapſe & diſſipate in Collettione, And it was Reſolved in Dia car 

Johnſon and Awbrey's Caſe, that Tithes are not to be paid for Peckand Hare 

After-paſture of Land, nor for Rakingsof Corn, Alfoin Green !#+Cro-p.1. 

and Hwmn's Caſe , a Prohibition was for ſuing for the Tithes of 

Rakings of Barley, a Preſcription to make the Barley into Cocks 
beingalledged, and to pay the tenth Cock in ſatisfaction of a1l 

Tithes of Barlcy,and Adjudged a good Preſcription. Notwith- 

ſtzndingin the Caſe between Bird and Adams, ina Prohibition to 

ſtay aSuit in the Eccleſiaſtical Court for Tithes of the Rakings of 
Lands after the Crop of Corn was taken away : It was held; that 
theProhibition would not lie, but that Tithes ſhould be paid of 

Rakings, More's Rep. But vid. 42 Eliz.B.R. in Green and Hales 

Caſe, it was Adjudged, that by the Cuſtom of the Realm Tithes 

ſhould not be paid of Rakzngs, Alſoin Greez and Handlye's Caſe 

it was Reſolved, that Tithes ſhould not be paid of the Rakings of 

Corn, unleſs it be a Covinous Rakzng todeceive the Parſon. More, 

Caſe 1213. 

Rate-Tithe is that which is paid according to the Cuſtom of the 

place, forthe Feeding of Sheepand all other Cattel ( except La- 

bouring Oxcn and young breed of Cattel ) forthe Paſture and In- 

creaſe thereof, whether they feed on the Common or elſe. 
*where, 

Roots of Coppice-woods grubbed up, ſhall not pay Tithe, un- 

leſs it be by Caſtome, as hath been Adjudged in Skinner”s Caſe, 
Mch,15 Car B.R.& Marſh.58.1n which Caſe it was alſo Reſolved, 
that if a man cut a Coppice-wood, and thereof pays the Tithes (eg) dift. Caf, 
and after before any newSprouts growhe grubbs up the Roots and Bedford Bc 
Stubs of the Wood, he ſhall not pay Tithes thereof, for they are Dr.Skinrer, 
parcel of the Free-hold (Fg). Þ?r Cur. 
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Feabs Caſe. 
Goldesbr. 
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Car.C.B. 
weeden & 
Hayding's C. 
Vid. Mich. 
Car.B.R. 
Popk.Rep. 

I 97.ACC. - 
Marſh.79. 


S) 


Afſron pays a Predial Tithe,and'is inter Minutas Decimas,as ap- 
\_) pears by Bedingfield and Feaks Caſe. Paſch. 38 Eliz, B. R. 
Where the Farmer of a Parſonage ſued in the Eccleſiaſtical Court 
for Tithes of Saffron againſt the Vicar : the Vicar pleaded that he 
and his Predecelſors time out of mind had had the Tithe of all 
Saffron growing within the Pariſh. The Plaintiff pleaded, thatthe 
Land where the Saffron was growing this year, had been for 40 
years before ſowed with Corn; and becauſe they in the Eccleſq- 
{tzxcal Court would not allow the Plea, a Prohibition was prayed, 
becauſe the Right of the Tithe did come in debate.It was Adjudg- 
ed, that a Conſultation ſhall be awarded. Yet Mech. 10 Fur BR, 
per Cariam, they are ſaid to be Great Tithes. Yid. Bedingfield'& 
Feaks Caſe. Go. par. i, Whence it may be obſerved, that bythe 
Eccleſiaſtical Law, the Vicar ſhall have Tithe of Saffron of Land 
ncvly ſowed with Saffron,albeit the Parſon before had Tithe of the 
ſame Land being Sowed with Corn (a). 

Sak : By Cuſtom Tithe ſhall be paid of Whire-Salr. Trin, 16 
Fac. B.R. Caſe Jones & Gower, Admit. But Prohibition granted'on 
a Modus. 

Sheep, if they continue in the Pariſh all the year,the Tithe there- 
of in kind may be claimed by Cuſtom ; but if they be ſold before 
Shearing-time,and a halfpeny be then claimed to be paid forevery 
Sheep (o ſold,it is held a very unreaſonable Cuſtom (6). * If Sheep 
ſtray out of one Pariſh into another, and there yean, no Tithe is 
payable for this to the Parſon of that place; but if they go there 
jor thirty daies or more, for this a Rate-T:the is payable tothat 
place ;, for, for Sheep removed from one Pariſh to another , each 
Parſon mult have Tithepro rata: But under thirty daies no Rate- 
Tithe isto bepaid. Likewiſe Sheep Feeding all the year in one 
Pariſh,and Couchingin another;the Tithe ſhall be equally divided 
betwixt the Parſons. So likewiſe if Sheep go a while inone, and 
anotherwhile in another Pariſh, a Rate-7 the is payable, as afore- 
ſaid, to both. But if Sheep are brought only by night to dung the 
Land,no Tithe there is to be paid,unleſs they Feed there halftheic 

time. And if Sheep be brought from one place to be ſhorn1n ano- 


ther, where they were not before,the Tithe is payable where the 
ſhearing is,unleſs it be paid tothe Parſon of the place from _ 
And 


they came. Trin.3 Car,B.R.in a Prohibition inter Aſhron and 
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And where ſeveral mens Sheep fed in one Flock under one Shep- 
heard, they ſhall be ſeverally Tithed by their reſpective Owners. 
Lindy. c.Quoniam propter, verb. Lane. A Prohibition was prayed, 
becauſe the Parſon  Libelled in the Spiritual Court for the tenth 
part of a Bargain of Sheep, which had depaſtured in the Pariſh from 
Michaelmaſs to Lady-day-: the party Surmiſed, that he would pay 
the tenth part of the Wool of them,. -according to the Cuſtom of 
the Pariſh : The Court would not grant a Prohibition, for that, 
by this way,the Parſon might be defrauded of all, and the Sheep 
being now gone to another Pariſh,he cannot have any Wool at this 
time,becauſe it was not the time of Shearing (c }. (c) Mich. 
Spoliation or the ACtion thereof, may be commenced in the 2 Car.B.R. 
Eccleſiaſtical Court, where one Parſon takes away the Tithes or Hob-157: 
' Profits belonging to the Church of another Parſon, if the Tithes 
| and Profits belonging to the Church of that other Pariſh,. do not 
| amount to the Fourth part of the value of the Church, in which 
caſe the one Parſon ſhall have'a Spolzarion againſt the other in the 
Ecclefiaſtical Court,although they claim by ſeveral Patrons ;- and 
if they claim both by one Patron,there-the one ſhall have a Spolia- 
107 againſt the other, although the Proats do amount to above a 
Fourth part, asto a Third part, or to the Moiety of the Church 
becauſe the Patronage doth not come in debate, But ifthe Pro- 
fits do amount to above the Fourth part of the Church, and they 
claim by ſeveral Patrons, that if one Parſon ſuctha Spoliation in 
the Eccleſiaſtical Court againſt the other , the party grieved ſhall 
kavean Indicavitzwhich is in the nature of a Prohibition, . uatothe 
Eccleſiaſtical Court, becauſe the Right of the Patron doth come. in-- 
todebate : But where the Right of Tithes doth only come into 
Debate, and not the Pa:rorage,there the Juriſdiction doth belong 
unto the Eccleſiaſtical Court. Co. Selett Caſes, in the Caſe de Modo: 
Drcimand; 33,39,40,45. 33 H.6.20. by Forteſcue, 26 H.8.3, acc. 
And if there be a Contcention De jure Decimarumy, Originem habens. 
at jure Patronatus, tunc ſpettat ad Legem Civilem,by the Opinion of 
al the Juſtices. £:ch,29 El.B.R. in Buſbie the Vicar of Paucas Cale. 
Gedbolt.63. 
Sylva Cedua doth pay a Real and Predial Tithe; by Sylva Ce- 
azais to be underſtood, all ſuch Trees of what kind ſoever;as may 
becut, and being cut do grow again from the Stock or Root. Lind. 
c, - ex Solyentibus, lib.5, Or all ſuch Wood as may be 
cutzand (after Lopping, Topping , or cutting from the Boughs, $0 Ed.2,10- 
Branches,Stocks,or Root) do grow again; by whichare excepted b.6.8etknap. 
Great Trees and Timber T rees,So that of Sylva Ceduaand Under- 
woods Tithes are payable;but not of the Great Trees,or of twenty 
Jears growthznd that by the S:atute of 45 Ed, 3. cap.3. Whereby 
a 
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Vid.Co. 2. par. 
Inſt.64346 44+ 
Selden; Hiſt, 
Decim. 235. 
Rol.1. 537, 


638,539+ 


(4) Co.2.par. 


Inſt.643. 


(c) Plow. 470. 


a.d. 


(f) Co.udi 


ſupra. 


a Prohibition will liezin caſe, &c. which Statute exempteth Wood 
of twenty years growth and upwards from the payment of Tithes, 
as Preſcriptiondoth ſuch Wood as hath not been Fell'd in the Me- 
mory of man; yet Wood of the age aforeſaid, not in uſe nor a 
ſor Timber, is(under permiſſion of the ſaid Statute) Titheable Bo- 
dy and Bough,Fclled or Lopped: And ſuch Woods as are not Sylva 
Cedna nor Titheable, go under thenotionof Groſs Woods, or 
Great Wood, viz. ſuch asare uſually employed for the Building 
of Houſes, Mills, &c.as hath been Reſolved (4), of which fort are 
Oak, Aſh,Elm,Beech, Horn-beam,and Aſp (e): Yet iftheſe be cut 
under 21 years growthzthey are accounted SylvaCedua, and ought 
to pay Tithes. But the Loppings of great Oaks, Aſhes, &c. though 
the L ops be under twenty years growthy(hall not pay Tithes,being 
priviledg'd by the Bodies(f ); nor are the Shoots and Under- 
wood growing ſrom the Roots and Stocks of ſuch Timber- 


(z) More.762. Trees Titheable,or from the Roots and Stocks of Trees abovethe 


Plow. 470.3. 
Rol.1.6 40. 


Q.1,3>4- 


(a) Mich.9 
Car.B.R. 
Mead verl. 
Thurman. 
Jones Rep. 


growth of 20 years,which have been felled (g). Yid. Trees, Wood, 
Underwoods, and T imoer, 


; 3 


Ares, or Green Taxes, cut before they are Ripe, or mowed 
when they are green, for the Feeding of Cattel, when Suit 

hath been commenced 1n the Eccleſiaſtical,Court forTithes thereof 
a Prohibition hath been granted upon a ſuggeſtion grounded upon 
ſpecial Cuſtoms that no Tithes ought to be paid for the ſame, 
Fetches,T ares,and other courſe Grain , eaten only by the Cattel 
which do the Husbandry-work in the place, pay no Tithe, except 
there bea ſpecial Cuſtom for it. Laxe 16, Notwithſtanding, 
whether they are Titheable or not, if cut for Horſes isa Queſtion; 
for.where upon a Libell in the Eccleſiaſtical Court for Tithes of 
Green T ares cut for feeding of Labouring Horſes,it was moved for 
a Prohibition,it was not granted upon ſucha general Suggeſtion,it 
being no ground for it: Otherwiſe upon the Cuſtom of the Pariſh, 
that no Tithe hath been paid in ſuch caſe (a). It was Mead and 
Thurmar's Caſe,which is elſewhere Reported, that a Prohibition 
was prayed upon a Suggeſtion of this Cuſtom that for Tares cut 
or mowen before they are ripe,and given to Plough-Cattel, Tithes 
ought not to be paid : And another Cuſtom for Headlands ſown 
with Corn, uſed to be fed with Plough-Cattel, or mowed or cut 
for that purpoſe,that the Owners ſhould be diſcharged of Tithes.lt 
was holden by the Court , thatthis Suggeſtion grounded upon 2 


Special 


— 
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Special Cuſtom was good-and the parties being ſued for the Tithes 
of the premilles in the Sp.court,the court granted a prohibition(#). (6) Hil. ro Car. 
Timber-Trees, that have been uſually Top'd and Lop'd, ſuch BR. Meadand 
Toppings and Loppings are not Titheable;for the Law that doth 72*mar's C. 
priviledge the Body of the Tree , doth priviledge alſo the Cr0.1.Pa-235. 
Branches thereof, The Law isthe ſamezifthe Tree becomes Rot- 
ten,Dry,and Barren (c). Timber-Trees in all Counties , as Oak, (c) Co, rt. _ 
Aſh,and Elm, after twenty years growth,are not ( as aforeſaid ) 18 8ow!e's C. 
Titheable. Allo Beech, Horn-Beam,Maple, Aſp, and Haſel, may Co.11.pa.g2. 
in ſome Counties, where there is ſcarcity of other Timber and an ©7945 Cate: 
Uſage accordingly,be computed as Timber-Trees, and not Tithe- 
able. - But any Timbey-Wood, if it be cut within 20 years after 
the firſt planting thereof, is Titheable Ca).But on the other hand 
Timber-Trees once diſcharged of Tithes are for ever diſcharged {© More. 
- and quit of Tithes,though rotten dead. Whether a parſon may *** *27% 
Preſcribe to have Tithes of great Trees, contrary to the Common 
Law and the Statute of Sylva Cedua, Quere, 9 H.6.56.. Itis 
faid by Belkzap (e), that of great Trees, or of Timber-Trees , 
'Tithe was never demanded, and that by the Statute of 43 Ed, 3. &/ 52E-3-104 
But vid.Coke 1 1.par. in Liford's Caſe, the words in that Statute, 
and inthe Book of 50 E. 3. viz. Great Trees mult be intended, 
Oaks, Aſh, and Elms, of all which as well before the ſaid Statute 
as finceif they were of twenty years growth, it ſeems by the Com- 
mon Law Tithes were not to be paid,becauſe of their own nature 
they were only accounted Tzimbcr-Trees,andfit for Building. Bur 
of Sallows, Willows, Maples,and the like, alrhough they be above 
twenty years growth, yet Tithes thereof fhall be paid (f'). Of rf)Plow, 
other Trees of the age of twenty years growth or upwards, which Com 450.and 
are Tzmbey-Trees,Tithes ſhall not be paid; hut of Sylva Ceduaand Dr.& Stud, 
Under-woods, Tithes ſhall be paid, but'not of great Trees by Sta- oY 
tute (g).Ina Prohibition the Queſtion was, whether Trees, which () s:. 45 Ed 
were abovethe age of 20 years growth become rotten, and be cut 3-cap.3. 
down for Fewel,ſhall pay Tithe or not. It was the Opinion of the ' H 4-85. 
Court;that they ſhall not pay Tithes,for that Tithes are payable for 553-1: 
. _ . (b)Ul.43 EL, 
all increaſe,and not for a decreaſe;and being priviledged in regard C8. x2, & 
of their high naturezthis Priviledge ſhall not be loſt in regard of its Pate/or's C. 
decreaſe (b). So if Timber-Trees become Arida,Sicca, &c. yet be- Goldesb.145. 
cauſe ſometimes it was an Inheritance, which was diſcharged of ©#/ 0-1 1:par. 
Tithes,although it now become Dotard, Tithe ſhall not be paid of ;1 n= Ge 
the ſame; for the quality remaineth,though the eſtate ofthe Tree c ofa 
be altered ((z). Ifa Tree under the growth of 20 years be Top'd, mar's Cale. 
and the Body thereof ſuffered ro grow till it be paſt that age , G9db-175.ac. 
and afterwards the Boughs being grown out again are Top'd R'":? Jac.B. 
and Lop'd again , Tithes thereof ſhall not be paid, although =>," 
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1-par.33. 

(1) 45 Ed.z. 
and the Boob 
50 Ed.s. 

(m) Plowd, 
470» 


Mich.1 1. Jac. 
B.R.Nollry 
ver.Davis. 


Bulſlr.per.2. 


that the Tree was not Priyiledg'd at the firſt cutting, which was 
the Opinion of the whole Court of Common-Pleas (k,). Such 
Timber-Trees are in Law known by the name of Great Trees(l), 
and Groſs woods (mn). 

Trades and labours pay ſo the by uſage inthe nature of Per- 
ſonal Tithes; and fo Garpen Maſs, all Handicrafts- 
men have paid Tithe, Therewas a Parſon in Br:/toll that ſued an 
Innkeeper there tor the Tith:s of the profits of his Kitchin,Stabke, 
and Wine-cellar ; in a Prombition moved for by Telverton;the Cafe 
appearcd to be this: The Deiendant being Parſon of a Pariſh in 
Briftoll, did Libcll in the Eccleſiaſtical Court againſt the Plaintiff, 
being an Innkeeper of the Bear in Briſtd/l,to have Tithes of the Pro- 
firs by him made;of the Kicchin, Stable,and Wine-cellar, and fays 
in his Libel there, that he made great gain in ſelling of his Beer 
(having bought it for 50o/. and fold the ſame for 1000/7.) and 
{0 Libells for the third part of the Profts of the ſame, and ſets 
forth in his Libel, that this is due unto him per Communem Legem 
Anglie ; and ſets forth in his Libel, that Negotzando and Tr. 
ca;;do, he doth bargain and ſel] Beer in his Inntor 1000 /, which 
he bought for 5001, and gained in his Sale 3007. and better, of 
which gain he ought to have Tithe. Telverton moved for a Prohi- 
bition, ſetting all this matter forth in his Suggeſtion; and further 
ſhewed, that the Defendant had yearly of the Plaintiff 401, at 
the leaſt. Dodgeridge Juſtice,the Defendant would have Tithe, as 
| think,alſo of the Kitchin-ſtuff, Clench Clerk of the Papers in- 
ſormed the Court, that there was a Parſon, who Libelled for 
Tithes of the gains of 101. for an 1co7. put out atlIntereſt, and 
a Prohibition was granted : in this principal Caſe, by the Rule of 
the Court a Prohibition was awarded. 

Tranſattion difters from Compeſaion only in this, that Tranſattion 
15an Agreement;touching Tithes,upon things1itigious and dloubt- 
ful; the other is Frank, gratuitousand voluntary, ot things not 
contended for. Sce Compeſitior, 

Treble Dammages may be had in an Action grounded upon the 
Statute of 2 Ed.6, for not ſetting forth of Tithes; which Action 
is tobe ſued in the Temporal Courts. 

Trces of all forts regularly and generally ( except Timber- 
Treesas aforeſaid) Root and Branch, Body, Bark, and Fruit, uſed 
or ſold by the Owner,are Titheable. Tithes ſhall be paid of Haſel, 
Willows, Holley, Alder,and Maple, although above twenty years 
growth. A4ich.5 Fac. B. Reſolved, and Conſultation granted ac- 
cordingly. So that Trees of all kinds,not apt for Timber,though 
exceeding 20 ycars growth,nor ever cut before,may be Titheable. 
And all 77ces under the notion of Sylva Cedua aforeſaid, wF 
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woods and Coppices felled and preſerved to grow again are Tith- 
able to the Parſon, when the Owner takes his Nine parts. But 
Treescut only for Mounds, Plow-gear, Hedging, Fencing, Fewel, 
for maintenance of the Plough or Pail, be it Underwoods of Cop- 
pices, Parings of Fruit-trees, or the like, are not Tithable ; but 
Trees bearing Fruit of all ſorts, 'are Tithable im their Annuab in- 
creaſe : And therefore asto Fruit-trees, as Apples, Pears, &c. the 
Tenth of the Fruit ſhall be ſet out and delivered, when they are 
newly gathered; for the omiſſion whereof, if loſs come to the 
Parſon,the Owner is chargeable to him in the Trebble Dammages. 
If aman pay Tithes for the Fruit of Trees, and after cut down the 
fame Trees,and make them into Billets and Faggots,and ſell them, 
he ſhall not pay Tithes fqr the Billers and Faggots, for that it isnot 
any new Increaſe. Coke, Magna Charta 652.621. If Trees be 


 Fell'd, no Tithes ſhall be paid of the Roots. Coke, Paſch. 29 Elx. 


B.R, nor of the young Sprouts, that grow of ſuch ancient Stock. 
M. 12 Fac. B.R. Stampe & Clinton, Roll. Rep. And as Fruit-trees .* 
pay Tithes in their Fruit, ſo alſo may young Trees, which as yet 
bear no Fruit, pay Tithes in another kind ; for where a Parſon 
Libelled in the Eccleſiaſtical Court for the Tithes of young Trees 
planted in a Nurſery, upon purpoſeto be rooted up,and ſold to be 
7 in other Pariſhes: The Queſtion was, Whether Tithes 

uld be paid for them ? It was ſaid, they were of the nature of 
the Land, and Tithes ſhould not be paid of them, no more than 
of the Mincs of Coles, or Stones digged z or for Trees ſpent in 
Fewel in the Houſe. Bur it was the Opinion of the whole Court, 
That foraſmuch as he made a profit of ſuch young Trees, Tithes (») Hi'l. 14 
thereof ſhould be paid, when they are digged up and fold into a- Car. B-R. | 
nother Pariſh , as well as of Corn and Carrets, or other things _ - ——<y 
of like nature (7). Cro. 1. par. 

Note by the Z»ſtices, If one cut trees which are or may be Tim- 378. 
ber, although they be under the age of 20 years,no Tithesare due 
and ſoit is of new Germins growing under that age. And where Paſch. 29 E1. 
ina Prohibition,for that it was Libelled in the Eccleſiaſtical Court B. R. Crook 
for Tithes of Timber-rrees, the Defendant faid The trees were KP: Par-1+ 
long ſince aride, mortae, C putride : It was the Opinionof the Ju- ow an a 
ſtices, That no Tithes ſhould be paid of thoſe trees, for being ;,,(y's Cafe. 
above the growth of 20 years, they were diſcharged of Tithes. Cro. par.1. 
Alſo in Brook and Roger's Caſe, where a Parſon ſued in the Eccleſi- 
altical Court for the Tithes of the Boughs of rrees, above the age 
of 20 years growth, and the Defendant prayed a Prohibition, 
and ſhewed that the rrees were aride, ſicce, & in eulminibus putride * ogg, DArs 2: 
Tas held by the better Opinion, that Tithes ſhould not be paid 
ol them, | 


* >: 40): /., 
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In an Action upon the Caſe: Declared, whereas by the Statute 
of 45 Ed.3. cap.3. Tithes ought not to be paid for Groſs Tees ; 
That ſhe had cut down ſuch Timber-rrees, being above the growth 
The Lady Of twenty years, and that the Defendant as Parſon ſued her for 
aterbouſe & Tithes of them againſt the Statute ; upon which it was demurred, 
Bawder's Cale. Reſolved by the whole Court, That the Action did not lie ; for 
Cro. par-l- none ſhall be puniſhed for Suing in the Eccleſiaſtical Court for any 
matter which is properly demandable there, although perhaps he 
hath no cauſe of Action : But if he Sues in the Eccleſiaſtical Court 
ſor matter, which appears by his Libel js not Suable there, nor the 
Court hath Juriſdiction thereof ; there an ACtion upon the Caſe 
leth, py 
Twrkeys : Tithes ſhall not be paid of them, nor their Eggs, quis 
(o) Houghton Fere nature ( 0). ;% | 
and Prince's Txrves uſed for Fuel or Firing 4; do pay Tithe, and are Tithable 
Caſe. as Predial Tithes ;} yet held that Tithes ſhall not be paid thereof, 
(5 Ade Hill. 14 Fac. B.R. per Houghton. Hill. 11 Jac B.R. per Cur, 
Mich. 19 E- Tile-Stones, or Brick-Tile arenot Tithable (*). 
liz, B.R. & Tythes or Titbes area Tenth, or otherwiſe a certain part or por- 
Paſch. 34 E- tion of the Fruit or lawful Increaſe of the Earth, Beaſts, or Mens 
= _ _ Labour and Induſtry ; and are payable by every perſon having 
things Tithable, that cannot ſhew a ſpecial Exemption, either by 
Compoſition, Cuſtom, Preſcription, Priviledge, or ſome At of 
Parliament : And they are to be paid without any Diminution; for 
which reaſon the Owners of things Tithable ought not to have the 
Nine parts, till the Tenth be firſt ſevered there-from. And on the 
other {ide,theTithe is in no caſe to be taken by the Parſon or Vicar, 
before the ſame be ſevered from the Nine parts. The Parſon 4 
aro Fure isto have all the Tithes, if there be no Endowment of 
(p) 29 Eliz> the Vicarage (p); and a Vicar cannot have Tithes, but by Gift, 
BR. in BY/7* Compoſition, or Preſcription, for that all Tithes de jure do belong 
Paucas Cale, tothe Parion (4). In Sait for Tirhes it is not neceſſary to demand 
Godb.63 rhe very value, for the Duty is uncertain. ch. 16 Fac. B.R. Caſe 
(q) Paſch. 15 Pemberton & Shelton, Roll, Rep. If Tithes be payable by one who 
_— dies before he pays it, it muſt be paid by his Executor, if he hath 
7 Afers. But if the Pariſhioner ſetteth forth his Tithes, and they 
ſtand upon the Land two or three days, and afterwards he taketh 
or carrieth them away ; this is not a ſetting forth of his Tithe 
(r) Adjudg, within the Statnte of 2 Ed. 6. (»)). But if the Parſon or Vicar 
10 Car. ſhall ſuffer his Tirhes (being ſevered) to lie long upon the Land to 
_— * the prejudice of the Owner of the Ground, he may have his Atti- 
{s) Ley.30, ON of the Caſe (s). And whoever taketh away the Tirhes, not h# 
ving right thereto, is a Trefpaſſer. Alfoan Aion lieth againſta 
Dillciſor for the T irhes + or if one cut them, and another carrieth 
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them away, an Action lieth againſt either of them (re). And al- (t) Paſch 
though in the Eccleſiaſtical Courts no Plea is allowed in Diſcharge Car. B.x. : C 
of Tithes (x); yet Lands in the hands of Eccleſiaſtical perſons on Star.2Ed.s. 
may be diſcharged of Tithes, and now ſince the Statute of 31 #7. () Dr. & Stu. 
8. inthe handsof the Kings Patentees alſo, by Suſpenſion, Privi- 327 
ledge, or Unity (w). And fince in the Eccleſiaſtical Courts no (w) Vit, h 
Plea (as aforeſaid ) isallowed in Diſcharge, it is nothing ſtrange 3Þanſ. Law, xt 
that the Common Law holds, that the Court Spiritual hath not cap-27.p.235. 
Jurifdition in matters of Tithes, where the Preſcription is de 107 

Decimando ;, otherwiſe, where it is de modo Decimandi (x). The (x)Yelv. 79.2. 
manner of right Tithing is regularly thus, viz. That Tithes 

and all other Church-Duties, ſhall be yielded and paid according 

to the Uſage and. Cuſtom of the place , where they are paid : 

And of Predial Tithes, the Tenth is to be ſet apart from the Nine 

. parts in the place where they grow, before the ſaid Nine parts are 

carried away ; which Separation from the Nine parts is to be 

done in preſence of the Parſons Servant, upon ſeaſonable Notice 

given to the Parſon by the Pariſhioner z and the Parſon is to 

have reaſonable time to take away his Tithe (z). And as for (4) Broo. 

the Small Tithes , ſuch as Plants, Herbs, Seeds of Woad , Flax, 2% 125- 
Hemp, &c. they are Tithable in kind, if not Compounded for. "4x" 
And Perſonal Tithes, ſuch as are for Profit made by Trade and 

Manual Occupations (except Common Labourers) are to be paid, 

they were uſed to be paid forty years before the Statute of 

2Ed. 6. and as of right they ought to be paid, as at or before 

Eaſter ſome ſmall Sum of Money, according to the Cuſtom of the 

place; but without a Cuſtom nothing to be paid (a). The Tithes (By 3 Judg. 
of one thing only cannot be in ſatisfaftion of Tithes of the ſame, 5 mcg 
and other > of another kind (b). Nor is Tithe twice payable : 
of one thing in one and the ſame year : Therefore if a Parſo 
hath Tithe-Fruit of a Tree felled the ſame'year , and made in 
Billets or Faggots, he ſhall not have Tithe thereof. Norare Tith 
payable by any, but ſuch as have a Property in the thing Tithe 
therefore they are not payable of things Stollen ; nor ſhall thing\v. 
meerly for Pleaſure pay Tithes, nor the things that are in no mans \& 
property; only the King ſhall have the Tithes ariſing out of 
( not inany Pariſh. And if Tithe be paid to one that comes 
mto the place by Simony , it is at his own peril, if after- 


wards he be forced to pay it again (c). Where Sale is or may be {(c) Hob.168, 
made of a thing Tithable , the equalleſt way is to let the Par- 
ſon-or Vicar have the Tenth peny made of the thing ſold ; 
And although Tithe is not payable to the S;monaick Parſon, yet 
anlncumbent wrongfully Collated by the —_ may be ſuch a 
perſon as is capable of Tithes, _ may - Sue for 
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the ſame (4). (4) Hob. 302. 
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In Leve and Piggot's Caſe it was ſaid, That if a Leſſee for years be 

Sued in the Spiritual Court for Tithes, he in the Reverſion may 

have a Prohibition. Paſch. 29 EL.B.R.Cro.Rep.par.1. And a Lay-man 

lawſully Intereſſed in Tithes, being diſſeiſed thereof, or wronged 

therein, may have his Remedy for them in the King's Temporal 

Courts. T his takes not away the ordinary Remedy for them in the 

———_ Eccleſiaſtical Court 3 the Law (as to that) being as it was before 

bes Apt ne the Statutes (e). Likewiſe, for refuſal to pay Tithes, or not ſetting 

forth Predial Tithes, the Parſon may Lihel in the Eccleſiaſtical 

Court, or he or other Proprietor thereof may Sue at the Common 

(f) Adjudg. Laws or for the Subtraction thereof,at their EleCtion, and recover 

29 EL. Food's the Treble value of the Tithes (f ). Yet where only the Right of 

Caſe.Sr. 2 Ed. T ithes doth come in debate, and not the Right of Patronage, in 

6. Vid. Co. 2: ſych caſe it hath been held, That the Eccleſiaſtical, not the Tempo- 

par. Inſt.550. 1 Juriſdiction,ſhall rake cognizance thereof 3 yea, though both 
b. Hill. 4o EL. . . OO I : 

C.B. Rot.699. Partics claim by Preſcription,which in it ſelf is a matter Triable at 

BedelsCale the Common Law (g). But where the parties Litigant are both 

—_ Eccleſiaſtical perſons, and the Claim of the one be for an Annual 

(e)22Ed-4. penſion out of the Parſonage of the other, although he claim the 

24+ Mich. 29 , a” 

- EL BR. aq. ſame by Temporal grounds, viz. by Preſcription and Real Com- 

jadg, acc. Poſition, he hath his Election to ſue for the ſame either in the Ec- 

35 H.6.39. clefialtical,or in the Temporal Court: And by the Statute of 34 H. 

—_ 8.c.16, Eccleſiaſtical perſons may ſue for Penſions in the Eccleſia- 

ſtical Court : but if he brings a Writ of Annuity for the ſame, and 

declares upon the Preſcription, he hath then determined his Ek- 

Ction, that if afterwards he Sue for his Annuity in the Eccleſiaſti- 

(b) Hugh. Par- cal Court, a Prohibition will lie (b). If Suit be in the Eccleſiaſtical 

Jon's LaW$£.27+ Court between Parſon and Vicar for Tithes, Prohibition hath al- 

ions ways beendenied,if there be not other matter determinable by the 

Common Law. Mich. 16 Fac. B.R. Roll. Rep. But where the Que- 

ſtion is only between the Parſon and the Vicar, it is to be decided 

(i) More, in theEcclefiaſtical Court (7). Yetit is ſaid, That a Real Con- 

$267, tra&t, though made between Eccleſiaſtical perſons and of Eccleſia- 

(O Marſh 87. ca] things, is only cognizable at the Common Law (k.). But if 

a Cuſtom of Tithing be agreed by and between both parties, it 

may be ſued for inthe Spiritual Court; but if the Cuſtom be deni- 

ed,a Prohibition may be awarded, till it be tried at Common Law 

(1) Hob.247. (1). But where there is a Modus Decimandi,be it of ILands,or a cer- 

tain Annual Sum of money, or other profit time out of mind gr 

ven to the Parſon and his Succeſſors, in full diſcharge of all Tithes 

in kind in ſuch a place certain; if this Sum-be not paid, yet may 

| not the Parſon ſue for Tithe in kind,but for the Many in the Eccle- 

(m) Co. Scle& ſiaſtical Court : But yet the Aodw it felf is Triable at the Com- 

Cae4.49045. mon Law, and not inthe Spiritual Court (m). Likewiſe, _ 


that the Tithes are carried away out of the Ground, it hath been 
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held, Suit cannot then be commenced forthem in the Eccleſiaſtical 

Court, becauſe they are then become Lay-Chattels, and the Pro- 

perty thereof is altered (zz). And for. the not- ſetting forth of (1 Tr, 12 Jac. 
Tithes, not only the Parſon or Rector, but allo the Farmer of the B.R. Caſe Key- 
Re(tory may ſue upon the Statute (o). The bare ſevering or ſetting 79/45 & Hayes. 
forth of Tithes doth not make them to became Lay-Chattels;bat — "_ 
the carrying them away out of the Ground doth : And therefore if bY =". be 
Tithes be ſevered, and ſet forth, and afterwards the: Parſon leaſe Co. 1 1.par. Dr. 
out the Parſonage, not mentioning the Tithes.the Tithes ſer forth Grazt's Cale, 
ſhall paſs; for although they be divided and ſevered, yet they are ( "ming 
asyet Spiritual Duties of the Parſonage : But if the Tithes be car- © 79% 
ried into the Barn, and afterwards the Parion leaſeth out his Par- 

ſonage,with all Profits, &c.thoſe Tithes ſhall not paſs to the Leſſee, 

wp. now they are become Lay-Chattels (p). It was agreed ) Mic. 6 Jac. 


| clearly in Canner's Caſe, That if a Pariſhioner ſever his Hay, and it ©-B: $7#tv's 


be made into Recks orCocks,and after ſell it;the Parſon cannotſue <© *4vdg 


the Vendee for the T ithes thereof, but him that ſevered it, 2nd on 

this matter Prohibition was-granted, H. 16 Far.B.R. Roll. Rep. If 

aPariſhioner doth not ſet forth his Tithes, or ſubtratteth them af- 

ter they be once ſet forth, the Parſon may Libel againſt him inthe 

Spiritual Court ; orelſe by the Statute of 2 E4.6, cap. 13. the Par- 

ſon or other Proprietor of the Tithes may have their Action inthe 

King's Temporal Courts, for the,not ſetting forth or ſubtracting 

of them at their Election,and ſhall recover the Treble value of the 

Tithes ini an Action of. Debt :. for altboughithe Treble valuebe 

not given tothe Parſon, or other Proprietor ofthe Tirhes, byany 

expreſs words of the Statute, yet foxaſmuch as he is the party 

prieved,and hath the Right of the Tithes1n him; the Treble value 

1s given.to him. For whereſoever a I wy giveth a Forteiture or 

penalty againſt any one, who wrongfully detaineth or diſpoſle- 

ſeth anocher of his Right or laterelt ; in, that,caic he that hath 

the wrong, ſhall have the forfeiture os penalty, and ſhall have his 7a\rfie.29 El 
Action at the Common Law for the ſame, or he may ſue in the Ec- 4 Lax - oy 
cleſiaſtical Court for the ſame (q). But in his Action at Common adjudg, 

Law it ſeems, he ſhall recover no Colts, as hath been Adjudged (y). Co. 2 par. 
But if the Parſon or other Proprietor, will ſue in the Eccleſiaſtical 195 ®' © 
Court for the ſubtraction of the Tithes:, he. ſhall recover there Y $3 Moyle 
but the double value of them ; becauſe in that Court he ſhall re- x;zc3's Caſe. 
cover the Tithes themſelves, which is equivalent to the Treble va- & vid. Hil, 
lueat the Common Law (s). In another Cale, where Debt upon: 42E!: B- R 
the Statute of 2 Ed. 6. was brought , for not ſetting forth of 1-4 oper 
Tithes; the Plaintiff ſhewed, That Two parts of the Tithes did (;).co. 2. par 
appertain to the Rectory, and a Third part to the Vicarage, _ Inſt. 651. a , 
| [4 
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that he had a Leaſe for years of the Rectory, and another Leaſe 
the Vicarage: And for not ſetting forth of the T:rhes he demand 
the Treble value : upon Nor Deber, it being found for the Plaintiff, 
it was urged in ſtay of Judgment, that he ought to have brought 
ſeveral Actions,being grounded upon ſeveral Leaſes,as his Title is 
ſeveral. But it was Reſolved, That the Action was well brought, 
in regard he had both Titles in him; and the Action is brought 
(t) Hil. 2 Jac» upon the wrong,beeauſe he did not ſet out the Tirhes (te), Again, 
B.R. Sr. £icb- jn Debt for not ſetting forth of Tirhes upon the Statute of 2 Ed.6, 
—_— & The Caſe was, Corn was growing upon the Glebe-Lands of the 
Croagnds. Vicar,which was diſcharged of Tithes bei ng in his own uſe: It hap- 
| pened that the Vicar dicd before the Tithe was ſevered , and his 
Executors did cut and carry away the Corn; and he that hadthe 
Parſonage appropriate brought the Action : The Counſel of the 
Defendant prayed the Opinion of the Court, whether he might 
plead NVihil deber : But the Court refuſed to deliver their Opinion 
v) Tr. r$ Jac, 12 it, becauſe it hanged in Suit before them (x). In the Caſe of 
. Horne;&« AMountford againſt Sidley it was ſaid, That where Tithes are ſett out, 
Cotton's Caſe the Parſon hath a liberty fora convenient time to come and catry 
Hob.387- them away: And this convenience of Time is triable by a Jury; 
| if he exceed this, he ſhall be ſubject to an Action, and then by 
wm Judgment of Law he ſhall be taken to be a Treſpaſſer ab initio * 
Otherwiſe, it ſhall be of a Licenſe in Fact given to the Parſon him- 
ſelf. And it was holden by the Court, if the Corn had continued 
(w) Hill, 22 over-long, his Remedy had been by Aftion upon the Caſe (w). 
BR. Andasa Parſon ought to have convenient time to carry away his 
Moarfrt & Titbes,ſo likewiſe he ought to have for that end free ingreſs,egreſs, 
Stalry's Caſe. and regreſs, to, through, and from the Land where the Tithes are, 
Bulſtr. 3. par. wherein if he meet with any obſtruftion, he ought to ſee how he 
3305337 vid. Snes and lays his Action ; for in a Caſe,where a Parſon Libelled 
A for Tirhes in the Eccleſiaſtical Court,and ſet forth, That the Tirhes 
& Denham's C, Were ſet forth, and that the Defendant did hinder him and ſtop 
Godb.z3:zz, him from carrying them away : but becauſe he did not Sue there 
upon the Statute of 2 E4.6. for he did not mention the Double 
value as he ought, and it was Agreed by all the Juſtices, he ought 
to have done z nor mention the Statute, as he ought alſo to have 
CP. 19 Car. done; a Prohibition in that Cafe was awarded (x). The Grant of 
C.B. Adj.acc. a Tithe for Life to begin ata day to come,is not good. Telverr. 131. 
_ __ If a man will lett a Leaſe of his Tithes, the Leaſe muſt be by Deed, 
Pr and not by word only ; therefore, if a Parſon doth Demiſe his Re- 
- "OR etory for years, the Tirhes will paſs incluſive, although the Leaſe 
"th withy s beby wordonly; but-if the Parſon Leaſe his 7ithes alone , they 
Peunder's C, | WILL not paſs, unleſs the fame did by Deed'or Writing (y). Yet the 
Adjudg.acc, Parſon may Demiſe his Tirhes tothe owner of the Land, for a _ 
J 
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by word only, as hath been agreed by all the Juſtices (x); butto a /4)M.2 Car. 
Stranger he cannot Demiſe them,otherwiſe than by Deed: Andab B.R. ze{lany 
though Tithes will ( as aforeſaid ) paſs by Contract to the Owner & Babthorpe's 
of the Soil ; yet may the Parſon ſue the Owner for Tithes in kind Caſe-rot.175, 
in the Spiritual Court,and (asit hath been holden) the Owner by ©*®>: 373: 
reaſon of the Contract, ſhall not have a Prohibition (4), In which (4) mich. 8 Ja. 
caſe the owner of the Soil may ſue the Parſon upon the Contract in C.B. in Croft's 
the Temporal Court,and recover as mach in Dammages; but then Calc. 

in his Pleading he muſt not declare of a Verbal Contract, but muſt 

ſet forth the ſame to have been made in Writing, and fo it hath 
been Adjudged (b). And in the Lord Shandew Caſe it was holden (6) M. 7 Jac. 
by the Court, Thata Suggeſtion of an Agreement between him and: C-B. in Paw!- 
the Parſon, in conſideration of a certain Sum to be yearly paid to 78's CaF- 

the Parſon, during their Joint-Lives, and his continuing Parſon, 
that his Meſſuage and Lands in the Pariſh of D. and the Tenants 

thereof, ſhould be diſcharged from the payment of Tithes thereof, 
ſhewing, that the ſaid yearly Sum was paid accordingly, and that 
notwithſtanding the Defendant ſued the Plaintiff; being his Far- 
mer,for Tithes: In this Caſe it was held;That this wasnot a ſuffict- 
ent Surmize to maintain a Prohibition : For an Agreement ro be Ks: 
diſcharged from Tithes, may be a year by word ; but to have ſuch ne LN” 
an Agreement for life or years; cannot be without Deed (c). Like» /,1 w,, odd | 
wiſcin an Ejettione Firme brought of a Leaſe of Tithes, the Plains B.R. in-z22my; 
tif did not ſhew, that the Leaſe was by Deed: , and becauſe Tithes & Brayfeld's . 
cannot paſs without Deed, after a Verdict found for the Plaintiff; Ca: Cro. 2. 
Itwas Ruled to be ill,and Adjudged forthe Defendant(d). To con- P35: 137: vid. 


acc. 1bid. 


that the 60'parr is due only by mans Law. And the Opinion of Ger- 7 ded 


. , Hugh. Abr, 
were not accounted as Temporal Inheritances (g). Hence it is, Dijives SH. 1, 


That where a Parſon leaſed all his Glebe-lands, with all Profits s. 11, 12. 

and Commodities, rendring 13 5. 4 d. pro ommbus exabtionibus & (8) Herſtoc'b 

demandzs; and afterwards Libelled in the Spiritual Court againſt Cc: 

his Lellces for the Tirhes thereof. It was the Opinion of the Court, <* * P+ 
That 
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ThatTithes are not things iſſuing out of Lands, nor any Rent or 
duty, but Spiritual; and if the Parſon doth Releaſe to his Pariſh 
oners, all Nemands in his Lands, his Tithes thereby are not ex- 
tint; and therefore a Conſultation was granted (b). And in the 
like caſe it hath been Adjudged, Thatthe Leſlee ſhould pay Tithes 
to the Parſon, for that they are jare Divinodue, and cannot be in- 
cluded inRent (3). ' | | 1 

If a Pariſhioner ſets forth his Tithes, and ſever the Tenth part 
from the Nine parts juſtly and truly, although he doth not give 
perſonal notice to the Parſon, nor general notice in the Church of 
the time of ſetting forth his Tithes, whereby the Parſon might be 
preſentat the ſetting of them forth,and toſee that it be juſHy done; 
yet it is a good ſetting forth of the Tithes, as in the Caſe between 
Chaceand Warezina Writ-of Error upona Judgment in an Action 
upon the Caſe againſt the Parſon,for leaving his Tithe of Hay upon 
the Pariſhioners ground after notice of ſetting them forth, where- 
by the Pariſhioner loſt his Graſs there. But it was not alledged, 
that the Parſon had notice of the time of ſettingthemtforth ;"and 
yet the Court afhrmed the Judgment againſt the Parſon. ' * 

A.Parſon in Conſideration of 205. yearly, promiſed to B:thatB. 
ſhould pay no Tithe for a certain Wood, pey parol ; and in Confſide- 
ration thereof, B-promiſed to pay the 20 5. yearly,and this Agree- 
ment was during their Lives. B. made a Leaſe at Will of the 
Wood the Lellee had a Prohibition againſt him, for the Agree- 
ment was good ; and 7ermyn demanded, what Remedy againſt the 
Leſlce for the 20 5. Doderzdge, None ; but he ſhall have-Aftion on 
the Caſe againſt B. or his Executors ; but the Leſlee for years may 
have Action againſt the Parſon,if he Sue him in the Eccleſialtical 
Court. For the Caſe was, There was an Azreement pey parol made 
between S. Parſon, and B. the Pariſhioner : ' B. promiſed to S: for 
himſelf, his Executorsand Aſſigns, to pay him Ten load of Wood, 
and 10s, for the Tithe of a Wood during the life of S. And S. 
promiſed not to Sne him, &c. for any other Tithe. B dies, hisExe- 
cator madea Leaſe at Will of the Wood ; the Q1eſtion is, Whe- 
ther the Tenant at Will, may take his Aftion againſt the Parſofl 
who ſued him for other Tithes, &6. + 

Ina Prohibition againſt a Parſon who ſued for Tithes, it was Sur- 

mized, That the Clerk of the Pariſh and his Predeceſlors, Aſſiſtants 
tothe Miniſter, had uſed to have five ſhillings for the Tithe of the 
Lands, wherc,G&c. It was the Opinion of the Court, That if this 
Special matter be ſhewed in the Surmize,it might perhaps be good 
by reaſon of long continuance ;5-But they held that by Common 1n- 
teadment, Tithes are not payable toa Pariſh-Clerk, and he 15 no 
party in whom a Preſcription-canbe alledged,wherefore a Conſul- 
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The Parſon of T, ſued for Tithe-Wood of the Park of T. for a 
Prohibition it was ſurmized, T hat he and all thoſe, &c. time out 
of mind,&c. had uſed to pay to the Vicar of T. ten ſhillings year- Sherbune's 
ly for all Tithes of V/ood growing in the place,and the proof was, Caſe. 
That he paid ten ſhillings for diſcharge of Tithe-Wood in-the © Pars 4 
Park and two other places : the Prohibition was denied,and a Con- 
fultation awarded, becauſe the right of Tithes between the Parſon 
and the Vicar came inqueſtion, and becauſe the party failed in the 
proof of his Preſcription. 

Ina Prohibition to ſtay Suit for Tithes, ſurmizing that he ſet 
forth his Tithes,and for ſome reaſonable cauſe he detained part of 


them: And the Parſon ſued them in the Eccleſiaſtical Court; upon Leigh & #nod's 


which it was Demurred ; becauſe by the ſetting forth they were Caſe. 
Lay-Chattels. But the Court held, That the Prohibition did not ©*% PAI 
lie; for againſt the party himſelf, who ſetteth forth his Tithes, a 
Suit is maintainable in the Eccleſiaſtical Court, if he detains them, 
although he might have his Remedy for them at the Common 
Law : Otherwiſe if they were taken away by a Stranger after they 
were ſet forth. 
For a Prohibition it was Surmized, That he had uſed to pay the 
Tenth ſheaf of Corn, the Tenth Cock of Hay, the Tenth Fleece 1golsby and 


of Wool (and fo the like) in ſatisfaction of all Hay, Corn, Cattel, Zobn/on's Caſes 


&c. And it was held, that it was no ſufficient Surmize for a Pro- <** Pa5+ 1» 
hibition, becauſe that which he uſed to pay is but the Tenth in 
kind 


In Sands and Pruries Caſe the queſtion was, Whether Tithes : 
were grantable by Copy : It was Objected they could not, becauſe ©r9- Ibid: 
It isagainſt the nature of Tithes, whereof none could have pro- 
perty before the Council of Lateran, and it was impoſlible there 
ſhould be any Cuſtom to demiſe them by Copy, when none had in- 
tereſt in them, and they cannot be parcel of a Mannor,for they are 
of ſeveral natures, though united in one mans hands: But by the 
Court Reſolved, they might be granted by Copy, ſo it had been 
timeout of mind. 

A Pariſhioner ſevered his Tirhes, but being in a Cloſe, the Gate , , ,, 
was locked, ſo as the Parſon could nat come at them : The queſti- 22% 
on was, Whether the Gate were locked or open, and thereupon a cro, par. 1. 
Prohibition brought, The Court was of Opinion, that alchough 
the Tithes were ſevered, yet they are Suable in the Eccleſiaſtical 
Court, and then the other is but a conſequent thereof, and Triable 
there, and the Prohibition denied. 

In Sharington and Fleetwood*s Caſe it was Reſolved, That if a 
Parſon Libels for T:thes, and a Prohibition is granted, and after he Xe Rep, 
Libelleth for the Tithes of another = the firſt Suit not being 
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determined, an Attachment upon the Prohibition keth againſt 
him. And in the Caſe between Talentire and Denton, where the 

Biſhop of Carliſle being ſeized in fee of T'ithe,in right of his Bilhop-- 
rick, made a Leaſe of them for Three Lives, rendring the anci- 

ent Rent, the Tithes having been uſually demiſed for the ſame 

Rent; It was Reſolved, That the Leaſe was not good againſt his 

Succeſſor, becauſe he had not remedy for the Rent by Diſtreſs or 

Action of Debt : Otherwiſe it had been, if only a Leaſe for years, 

{or there Debt lieth for the Rent. 

In Leighand Wood's Caſe it was Reſolved, That if the Owner 
ſets forth his Tithe, and aStranger takes them, no Suit ſhall be for 
the ſame in the Eccleſiaitical Court ; but if the Owner himſelf, af- 
ter he hath onceſer forth his Tithes, takes them away again, the 
Parſon may ſne him in the Eccleſiaſtical Court for the Tithes. 

$. Libelled-in the Eccleſiaſtical Court againſt Z, for Subtration 
of Tithes; the Defendant rhere pleaded, That he had divided the 
Tithes from the Nine parts. And then the Plaintiff made Additi- 
on tothe Libel -( in nature of a Replication ) viz. That the De- 
tendant divided the Tithes from. the Nine parts, Qod pred. the 
Plaintiff nor farerwr, ſed prorſus diffiterue ; yer preſently after the pre- 
tended Diviſton, #n fraudem Legis, he took and carried away the 
ſame Tithes, and converted them to his own uſe z and thereupon 
the Plaintiff obtained Sentence in the Eccleſiaſtical Court, and to- 
recover the Treble value according to the Statute of 2 Ed.6. cap. 

13. And thereupon H. made a Surmize, that. he had divided his 
Tithes, and that the Plaintiff ought to Sue in. the Eccleſiaſtical- 
Court for the Double value, and at the Common Law for the Tre- 
ble value. But it was Reſolved by the whole Court, That the ſaid 
Drviſion mentionedin the Libel, was not any diviſion within the 
Statute of 2 Ed.6.c.13, For that Act provides, That all the King's 
Subjetts henceforth, ſhall truly and juſtly without Fraud divide,ſet- 
out, yield and pay all manner of other Predial Tithes in their pro” 
per Land: So as whenhe divides them to carry them away, he di- 
vides them not juſtly without fraud ; and therefore the ſame is out 
ofthe Statute : and where the words of the Statute are [" divide, ſer 
ext, ]thcir Predial Tithes,C*c. and if any Parſon carry away his- 
£3orn and Hay,and other Predjal Tithes,c>c. And to make an eva- 
{ion out of thele words [| this Invention was deviſed ] ;, the Owner 
of the Corn by Covin ſold his Corn, before Severance;to another, 
who as Servantto the Vendee reaped it, and carried it away with- 
out any Severance, pretending that neither the Vendor, becauſe he 
did not carry them away ; 'nor.the Vendee, | becauſe he had no 
property in them, ſhauld be withia the Statute , :But it. was Reſol- 
yed, That the Vendor ſhould be charged in.that caſe with m_ 
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valty of the Statute, for he carried them away, and his fraud or 
covin ſhall not help him. 7d. 8 E4.3. 290. 9 H.6.41. 33 H.6.5. 
But it was reſolved, That the Plaintiff could not'Sue in the Eccle- 
faſtical Court for the Treble value, but for the Double value he 


might. 
1 Parſon Libels in the Eccleſiaſtical Court upon the Statute of 


2£4.6, cap.13, for Tithes. The Caſe was this; The Pariſhioner yyereupon « 
ſets them out according to the Statute ; but they being ſo ſet out, Lbe! for Tithe. 
he would not ſuffer the Parſon to come and take them away,think- 4 Probibition 3 


by this means, and this way to avoid the Statute: And upon 
this the Parſon Libels in the Eccleſiaſtical Court for theſe Tithes 


? ſhall ot grant- 


the Defendant there Surmizes, That he did not hinder him from 7. 


the having of his Tithes,but faith, That he did hinder him in com- 
ing for his Tithes one way (which was the uſual way) but that he 
- might have come for them another way : And upon this a Prohibi- 
on was prayed, and granted , ſuppoſing that there was no queſti- 
on at all as touching the payment of Tithes, but as touching the 
Way to come for them ; and upon this whole matter the Parſon 

yed a Conſultation, The whole Court were clear of Opinion, That 
Fich a ſetting outof Tithes, as the ſame appeared here to be in this 
Caſe, without ſuffering the Parſon to come and take away his 
Tithes, that this is a fraudulentand no good and ſufficient ſetting 
forth of Tithes, according to the Statute, and as the Statute doth 
require, which ought to be a fruitful and effeCtual ſetting forth of 
his Tithes; forin fo doing, he ought to ſet forth his Tithes, and 
afo to ſuffer the Parſon to come, have,and to take away his Tithes, 
otherwiſe, unleſs he do alfo perform this, the ſetting out of his 
Tithes here 1s to no purpoſe for to excuſe him," and to the Sur- 


mize here made for the Way, The whole Court clear of Opinion, That 4 Conſultation 
thisis no waysat all material, and fo without any further motion #4n%4- 


or Arguments, by the Rule of the Court, a Conſultation was grant< 
&, Vid, Bulſtr. par.1. fo.108. Hill. 8 Fac. 
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{os though not Tithable of it ſelf, yet may be given as 

Modus Decimandi;, Per Aſſiſas Foreſte, and other Records, it 
doth appears that Tithes have been paid; even of Yen:iſon,in divers 
parts of England. 

Vetches, Tares, andthe like,caten by the Cattel that do the Huſ- 
bandry in the ſame Pariſh, be it eaten on the Ground or elſe-. 
where, are not Tithable, unleſs the Parſon hath a Special Cuſtom 
far it. 

Vine is Predial Tithe; Co. Magna Charta, 649 

Unity of Polleſſion, or Unity of the Parſonage and Lands, which” 
ſhould pay Tithes,in the hands of Religious and Eccleſiaſtical per-. 
ſons: By this Vnzy of Poſſeſſion Tithes are not now diſchargedin; 
Right, though in Payment; ſo that it isnot to be pleaded asa Diſ- 
charge of Tithes,but as a Diſcharge of the payment of Tithes (a), 
This V=:ty hath been often Reſolved to bea good Diſcharge of the 
payment of Tithes within the meaning of the Statute of 31 H$, 

(b). Originally this Unity was, where an Abbot, Prior, &c. time 
out of mind had been ſeized of Lands in themſelves Tithable, and 
alſo of the Rectory of that Pariſh wherein ſuch Lands did lie : So 
that Unity of the Parſonage and Lands, which ſhould pay Tithes 
by Appropriation or otherwiſe, in the hands of Religious andEc- 
cleſiaſtical perſons, had diſcharged from the payment of Tithes: 
and now ſince the faid Statute of 31 H.8. ſuch an Vriryof Polleſ- 
ſion in the ſaid Religious Houſes, and Lands and Perſons , ſhall be 
a diſcharge for the King's Patentee-for the Lands that came to the. 
Crownby the ſaid Statute. But thea it was Reſolved, That ſuck 
an Vnity muſt have been Juſta, Libera, Aqualts, and Perpetua. It 
muſt have been Zuſta, claimed by Right, by good and lawful Title, 
and not by Deſleiſin, or other extortions and unlawful Ads; for 
ſuch an Vn:ity had not been a good diſcharge within the Statute. 
2. It muſt have been Aqualzs, that is, there muſt have been a Fee 
{ſimple both in the Lands and in the Tithes, as well of the Lands 
upon which the Tithes are, as of the Parſonage or Rectory ; forit 
thoſe Religious perſons had helt but by Leaſe, that had not been 
fuch an Unity as theStatute intended. 3. It muſt have been Libera, 
free from the payment of any Tithes in any manner ;, for. if their 
Farmers, Tenants at Will, or Years,had paid any-manner of Tithes 
before the Diſſolution, it may be a ſufficient Bar to avoid the Uniy 
pkcaded in diſcharge of Tithes. 4. It muſt haye been Perperua, 
time 


— 
* 
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time out of mind, that ſuch Religious Houſes were Endowed, and 

ſuch Religious perſons had in their hands both the Land and the 

Rectory before the memory of man, or-as it ſeems ( according to 

the Rules of Common Law) before. the firſt of R.1. Diſcharged of 

Tithes ; or if the Appropriation were Ancient, as in the-time of 

E4d.4. ſuch is ſaid to be a good diſcharge of Tithes,..cither on the 

account of Perpetual Vnity or of Preſcription (c). And at this day (c) Sr. Sim. 

fuch an Vmrty. 1s ſaid to be agood diſcharge of Tithesin the hands Ps: Lav of 

of the King's Patentee, within the Statute of 31 H.8 (4). There + 19 pg 

may be alſo ( as appears at the Common Law )) an Vniy of Pof- Dijm.Seft.2, 

ſeſſion, different from the former, which fhall likewiſe diſcharge s. 17. 

from the payment of Tithes ; but ſuch Diſcharge is. only pro zexr- (4) Co. 11.par, 

pore, and therefore though it be an V®zzy of Poſleſlion, .yet itisnot 13” idle & 

2 Perpernal Unity in the ſenſe aforeſaid: Asif aParſonofa Church 4295 Cate: 

purchaſeth a Mannor within his Pariſh, by this Purchaſe, and Vnzry 

of Polleſlion, the Mannor which before was Tithable, is. now be- 

come Non Decimabils, becauſe he cannot pay Tithes to himſelf; 

but if he maketh a Leaſe of his Parſonage and Rectory to a Stran- 

ger, the Parſon himſelf ſhall pay T ithes of his Mannor to his. Leſ- 

ſee; and ſoif the Parſon maketh aFeeffment of his Mannor, . the 

Feoffee ſhall pay Tithe to the Parſon, becauſe Tithesare due by the. 

Law of God ex Debiro,and cannot be extinct, into whoſe hands 

the Lands come, unleſs they come tothe hands of the Parſon him- 

ſelf (e). | (2) Mich. 30 
Underwood is Tithable; and of Underwoods digged- up-by the £3: Dyer 43: 

Roots Tithe ſtall be paid 3, and ſo of Hedg-rows(f ); likewiſe of /F) Mich. r x 

Underwood ſold ſtanding,the Tithe ſhall be paidz.and that not by Jac. C.B. $h4- 


the Seller, but by the Buyer. But Vndenwoed uſed for fencing of !78!91's Cafe. 

Corn or Paſture pays no Tithe(g). An Action of Treſpaſs was m—_ v bs 

brought by a Parſon againſt a Vicar for Vnderwoads, and' each of judg. 115de & 

them did claim the Vndenwoods by Preſcription as his Tithes , that £Uis Caſe. 

( although their claim was by Preſcription). yet becauſe the right 

of the T ithes was in debate only,.the Temporal Court was ouſted 

of the Juriſdiction of them (þ). But if a Parſon or Vicar claim (4 ,; xa,,, 

a. portion of Tithes by Preſcription only, which is a Tempo» 24. 

ral thing, and ſueth in the Spiritual Court z it was holden that a 

Prohibition lieth (z). | (7) 29 Eliz.B, 
Ina Prohibition to ſtay proceedings in the Eccleſiaſtical Court; K+ dy Shit 

upon a Libel there by the Parſon for Tithe of Vnderwood, by rea- —_ lerk 

ſon of a Preſcription in Non Decimando, for the Wild of Kent, Juſ _ 

this Wood growing in the Wild of Kent, Henden moved the Court 5! -u" 

for this Prohibition, for theſe Reaſons, (1) A whole Countrey ge- yerc, pack- 

nerally may Preſcribe in Non Decimanab, in a particular place, and burſt. 

25.2 whole Countrey may ſo do, - by the ſame reaſon a particular Bulſtr. par.2, 

perſon 
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perſon-may. A ſecond Reaſon; the Statute of 2 Ed.$.cap. 13. givey 
lifeumo this Preſcription, for this particular place and precinR, 
: Coke Chief Juſtice. By Zindwood, a whole Countrey may Preſcribe 
in non Decimando; and fo is Dr. & Stu. cap. wt. fo. 166, b. But it 
is with this Proviſo,ſo that there is beſides this Maintenance for the 
Parſon z. otherwiſe the ſame is not good. The Statute of 2 Ed, 6, 
cap. 13. aids you not at all in this Caſe, for a private man cannot in 
this manner Preſcribe: And'to fay, that the Conqueror never con- 
.quered this place; this is but Hiſtorical and Apocryphal, for 
he was Conqueror by Compoſition had, It is true, that in former 
- time;1long ſince this place was not Tithable, becauſe there was no 
-Wood there but great Timber-trees,which were not Tithable but 
theſe being now cut down,waſted,and deſtroyed by the Iron-Mills, 
and asin many. other places; now this place which was not Tith 
able before, being now Underwood, and converted into Tillage or 
Paſture, is now become Tithable, and Tirhe ſhall be there paid; 
and if Waſte and Barren Ground,for the which no Tithe hath ever 
been paid, if the ſame be now mcliorated and converted into Til- 
lage; now by the Cemmon Law Tithes ſhall be prefently paid for 
this, unleſs the ſame be within the Proviſo of the Stat. of 2 Ed. 6.0f 
Exemption from paymentof Tithes for a certain time after the me- 
lioration of the ſame,as appeareth in the Statute; otherwiſe Tithes 
ſhall be paid preſently : No Tithes could formerly be paid here in 
this place, becauſe there were only great Timber-trees here grow- 
ing ; but now clearly they-ought to pay Tithes for the Underwoods, 
and this is the only Demand here. The whole Court wasclear of 
Opinion, That no Prohibition ſhould be here granted in this Caſe, 
butthat Tithe ſhould be paid. Cake, Will you allow the Parſon 
here in this place Tith- and Corn, and not Tithe-Wood? 
Deaderidge, by Lindwood and Dr. & Stud. a whole Countrey may be 
diſcharged from payment of Tithes ; but this at the firſt of neceF 
ſity ought to have a lawful Commencement by way of Compoſi- 
tion, or, &c..Ghke agreed with him herein, and ſaid unto Henden, 
Shew unto us an Ancient Writing, by way of a Compoſition for 
your -Diſcharge of payment of Tithes; che Statute of 2 E4.6. 
makes againſt you there, thoughno Tithe was ever paid, yet vpon 
the melioration of the Land Tithes ſhall be paid preſently, if the 
Statute had not been made. The Court were all clear of Opimon 
_ the granting of a Prohibition z and ſo no Prohibition &+ 
warded. 


W Azes of Servants of the Plongh ſhall not pay any Tithe; -as- 
hath been Reſolved, Paſch. 14 Jac. B. inter Parſon Ellis 

2nd Drake; and Prohibition granted accordingly, although the Li- 

belwas but for the Tithe of a"Third part of their Wages, leaving 

the reſt free ; for it was ſaid, . That by the ſame reaton that the 

Cattel of the Plough are free of Tithe, the Wages of the Servants 

that follow thz Plough are Tithe-free alſo; 

Wafte Paſture Lands, if Tithes in-kind be paid for Lambs,Calves, 2 H. 4- Rot. 
&c. feeding and couching thereon, Tithes ſhall not afterwards in Par. nu. 99. 
the ſame year be paid for Agiſtments on the ſame waſte Paſtures. 

Waſte Grounds, not certainly known in what. Pariſh, and Cattel 
ſeeding thereon, the Tithe whereof belongs to the Parſon of the 
Pariſh wherein the Owner of the Catrel doth dwell. 

VVax of Bees is Tithable by the Tenth weightthereof. Tithes 
ought to be paid in kind de jure of Wax and Honey of Bees in 
the Hive. Aich. 1.5 Car. B. R, inter Barefoor & Norton , Adjudg- 
ed in a Prohibition upon a Demurrer, and a Conſultation grant- 


VFillows, growing inthe ſoilof a Mannor, felled, are not (as is 
faid) Tithable, though it be waſte to fell them (a). No Tithes () Hob. 21. 
fhall be paid of YYilloughs in a Countrey where they are uſed for 
Timber (b). Sed Q, asto the former; for a Record of a Prohibi- (5) Hob. Rep. 
tion was ſhewed to the Court, .where a Prohibition was awarded —_—_ 
to the Spiritnal Court for Tithes of YZ7il/ows upon a Surmize, 

That they are of uſe as Timber in the County of Sonthamproy. 
And in that Caſe it was faid, If Y/illbwsgrow within the Site of a 
Houſe, it is Waſte to fell them ; yet if they be felled, that Tithes 
—_—_ of them (c ); (c) P. T4 Jac. 

Weoad yields a Predial Tithe; and regularly to: be computed 3n- _ trite 
ter Minutas Decimas ; yet in ſome Caſes may be great Tithes in 4,7; Caſe 
places where it is much ſowed; as in Vdall and Tindall's Caſe Hob. 219. 

(4). The Caſe was , That in Treſpaſs for taking of two Loads (4) yur, Rep, 
of /Voed ; The Jury found, That if they were Minate Decime, 97. 

then the Jury found the Defendant guilty ,- f: they were.not 

Anus Decime, than for the Plaintiff: - It was ſaid for the Plain- 

tif, That without more” Circumſtances it ſhall not be- intended 

Minute Decime ; :for it may be, .That a great quantity of Woad 

may be ſown, andthe 'greateſt* part of the” Commodity in the 

Pariſh may conſiſt in» it } . for: Inmate Decime are but of _ 

conſi- 
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conſideration ina Pariſh, as Herbs in a Garden, and ſuchlike: and 
therefore Woad ſown in a Field is not Ainute Decime, It was Re- 
ſolved by the Court, That Woad growing in the nature of an Herh, 
the Tithe thereof ought to be accounted Ainute Decime , and be- 
CF) Paſch. Jong to the Vicar. And the Dean and Chapter of Norwich's Caſe(f) 
44 Eliz. was vouched to prove it , That the Tithe of 40 Acres of Land 
ſowed with Saffron, did belong unto the Vicar, and not to the Par- 
ſon, becauſe they were Minute Decime, Hill. 1 Car. C. B. Sir Rich, 
Uadal and the Vicar of Alton's Caſe.: Cro.3. par. 20, vid. Hutton 77, 

the ſame Caſe. 
Woed is computed among the Predial Tithes, asalfo among the 
Great Tithes ; yet it hath been Reſolved, That if a Vicar be only 
endowed with the Small Tithes, and hath by reaſon thereof al- 
ways had the Tithe-wood, that in ſuch caſe it ſhall be accounteda 
Small Tithe; -otherwiſe it 1s to be accounted among the Great 
(s)Rol.1.643, Tithes (g). Wood, or agreat Wood conſiſting for the molt part of 
v.2. Bulſtr. 27. Underwoods, only ſome Great Trees here and there ſparſim there- 
(b) Adjudg. in, the whole Woedis Tithable , unleſs they be ſpecially exempted 
___ 19 Jac (þ). But if the Wood for the moſt part conſiſt of Timber-trees, 
= only ſome ſmall parcel of Underwoods or Buſhes in the ſame, no 
(5) Adjudg. Tithe ſhall be paid of ſuch Wood; the Timber-treesdo in that caſe 
Hill. x6 Jac. Priviledge theteſt of the Wood (z). Wood converted into Arable, 
C.B. Leonard's ſhall not be diſcharged of Tithes, as Barren Land within the Sta- 
77 &4El. tute of 7 Ed. 6. Trin. 12 Fac.B.R. Caſe Maſchal & Price. Roll.Rep. 
o—— _— The Tenth acre of Wood in a Coppice is a good payment of the 
Adjudg'd ac- Tithe, ſpecially if ſuch be the Cuſtom of Tithing Wood in that 
cortingly. QCountrey ; otherwiſe ood ina Coppice or the like, cut.and ſold, 
Cro. 2. pat- theTithe thereof is to be anſwered not by the Buyer but the Seller, 
199-4 asſomeconceive; which by others is oppoſed,who hold, That the 
Buyernot the Seller of Woods felled tobe fold, ſhall anſwer the 
Tithe: the Reaſon is, becauſe Tithes do follow the Fruits; yetthe 
( )By _— Parſon for his Right, hath his Remedy againſt either : But Wood of 
(1! Th " _ Coppices or Trees that one cuts and ſpends in his own Houſe- 
B. R. keeping, though he ſpend much, is not Tithable (k,). unleſs the 
(®m)45 Jac. Parton can alledge and prove a ſpecial Cuſtom to the contrary (1); 
C. E. nhite & for generally wood uſed for Fewel in Houſe-keeping, is not Tithable 
-» 6g aj's (m), ſed Qu. the Cuſtom, it being not ſo per Legem terre (1). 
(n) Tr. 4 Car. Nor is there any Tithe to be paid for ſuch Wood as is cut for Hop- 
C. B. Nor:on & poles, where Tithe is paid of the Hops (ov). But where Woos 1 
Farme's Caſe prubbed up, the Land that thereby is made fit for the Plough, ſhall 
Go Cate, PAy Tithes preſently. And if the Tithes of Wood, after the Inheri 
(p) 2 Ed.6.13, Fance thereof ſold be ſubtracted,the Parſon may by the Canon Law 
vid. Rul. 1, | implead either the Buyer or the Seller at his choice, though he can 


655. 1.1. recover but of one; but now by the Statute (p) the Seller only 
unto 
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unto treble dammages. If there be Parſon and Vicar in one 
Church, and the Vicar hath the Tithe of Woods,and the Parſon 
the Tithe of the. Paſture,and Wood be felled for Fencing and en- 
cloſing the Paſture,the Vicar ſhall not have Tithe of theWood(g). (a)fill.r$)ac, 
Woodlands converted into Arablc or Tillage is not diſcharged of C.B. #id: & 
Tithes as Heath, Waſte, or other Barren Grounds, within the £4s Caſe. 
Statute of 7 Ed. 6, Trin, 12 Fac, B.R. Caſe Maſchall verſ. Price in Adjudged. 
fin, Roll, Rep, A Prohibition in another caſe was granted to ſtay a 
Suit for Tirhe-Wood,upon a Surmize,That theWood was ſpent in 
his Houſe for Firing, and ſhews that the Cuſtom in the ſame Pa- 
riſhis, That the Owners of any Houſe and Land in the faid Pariſh, 
who pay Tithes to the Parſon, ought not to pay Tithe of Wood 
ſpent for Fewel in their Houſes : And Iſſue being upon this Cu- 

om, it was found for the Defendant. It was moved in Arreſt 
of Judgment, That although it be found there is no ſuch Cuſtom, 
that yet he ought not to pay Tithe for Wood ſpent in his houſe,nor 
for Fencing-ſtuff for Hedges, but per Legem terre ought to be dif- 
charged of them : But it was Reſolved by the Court, That it is 
not ae jure per Legem terre, that any be diſcharged ofthem ; for it 
is uſual in Prohibitions, toalledge Cuſtoms, or by reaſon of other 
Lands whereof he pays Tithes,that he is diſcharged of that Tithe, : 
butnot to alledge, wr] we Legemterre he is diſcharged : And in OmgES. 
thisCaſe, the Plaintiff in the Prohibition having alledged a Cu- ne. they - 
ſom, and it being foundagainſt him, it was Adjudged for the & remr's 
Defendant that a Conſultation ſhould. be awarded (7). By Cu- Caſe. 
ſtom Tithes may be paid for Wood ſpent in a mans own Houſe. wt 
Mich. 14 Jac. B. Watly ard Hanberry, Agrecd. And albeit there are aw m—_ _ 
ſome Trees,of what age or bigneſs ſoever they be, that are regu- 640.p.6,7,8. 
larly to pay Tithes,as Willows, Haſcls, Hollies, Maples,Birch, Al- Ney 30. 
ders, Thorns, &c. (5); yetif they are cut for Fencing of Grounds, Cr0.Jac-199. 
or for Fewel to be ſpent in the Houſes of the Owner within the hog vomnrmy 
ſame Pariſh, no Tirhes ſhall be paid thereof, unleſs it hath been o- $a wh g& 
- therwiſe by Cuſtom (r). Alſo Wood cut for Burning of Bricks, Cro.Car. 113. 
to be uſed for repair of the Owners Buildings in the ſame Pa- More 583. 
riſh, pay no Tithes : otherwiſe if uſed for Bricks to fell, or for os 1.6 44-Z- 
making Houſes not of neceſſary habitation, ſo as the Wood in its (ARol1.6 45. 
own nature be Tithable(#). - Likewiſe Tithe ſhall not be paid of 2.8,9,10, 
the Roots of ſuch Coppice-Wood, as paid Tithe at.the cutting G»)Rol. r. 
thereof,if ſuchRoots were ſoon after the cutting ſuch Woodzzrub- $37%7- 
bed up to cleanſe the Ground (w). .. If Woodlands be mixt with ou Ur 
Woods partly Tithable,partly notTithable;ithath been held;That yer{.vewman. 
ifthe Major part be not Tithable, it ſhall priviledgethe reſt ; but if Trio. 3s.E1. 
the greater part be Tithable, then all that is Tithable (hall pay BR pr Hen 
Tithes(x). Touching the manner of Tithing of Wood and you den. Parſ-Law. 
Aaaa an 
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and how the Tithes thercofare to be paid and delivered, the Rea- 

der for his better ſatisfaction may conſult the Authors in the Mar- 
Co.11 par. gent ()). 

W 49 8 4g p The Parſon of Henley brought an Action of Debt for 6001, yp. 
Plowd.470 on the Statute of E. 6. for not ſetting forth Tithes of Wood,and 
on _  P* ſhews;that theDefendant had cut down 2co Loads of Wood,to the 
49g & Value of 2c0/. and faith, thatthe Tenth part of that did amount 
Srud. 69. to 2col, and ſo he brought his Action for 600 /. upon the Statnte : 
Paſch. 5 Jac. And the Plaintiff was Non-ſuit for one fault in his Declaration 
Man verl.S* for whereas he declares the price of the Wood to be 2001. it was 
"are Rep, Miſtaken, for it ſhould have been 2000. for he demanded more 
pa. 1,4@ions of for the Tenth part than the Principal is, by his own ſhewing. Ifa 
Debt. man buy Wood Tithable, and burn it in his own Houle he ſhall not 
pay Tithes thereof,as hath been Reſolved. And no Tithes ſhall be 
paid for Wood cut and employed for the encloſures in-the Hushan- 
Tr. Na _ B. dry. Alfoiſa man cut Wood and burn to make BrickYor repair- 
io on = ing of his Dwelling-houſe for himſelf and-his Family within the 
Tr.38 Eliz. B. Pariſh, no Tithes ſhall be paid for that Woodin regard the Parſon 
R.Parſ. Kun. & hath benefit by the labour of the Family : otherwiſe it is,in caſe the 
Parteſon. & Bricks wereonly to enlarge his houſe within the Pariſh,and more 
> pars _ than needful for his Family, as for his pleaſure or delight. Ifa 
Nixon. per Cur. 1an ſell Wood to me; and I burn it in my houſe, the Vendor ſhall 
ſtand charged for the Tithes thereof, and not the Vendee, forno 

Tithes are due for Wood burnt in the Pariſhioners houſe, as heh 

been Reſolved. Paſch. 14. Fac. in B. Parſon Ellizand Drakes Caſe, 

and Prohibition granted accordingly : Although it was ſaid, That 

by the Cizil ( or rather Canon ) Law, the Parſon hath his Election 

ro Sue either of them , which is contrary to the Common Law, 

Inthe Lord Clarrickard's Caſe againſt Dame Denron, the Plain- 

Mich.19 Jac, ff furmized tothe Court, That all the Fill. of Kent, whichis a 
B.R. Rol. PrecinCt containing above fortyPariſhes time out of mind,Gc.have 
Rep.par.2> been diſchargedof the payment of Tithes of Wood under the age 
of 20 years,and the Defendant had ſued him in the Eccleſiaſtical 
Court, and hereupon had a Prohibition, And the Defendant Tra- 
verſed the Cuſtom, which a Jury was taken at the Bar totry; and 
for inducement of the Cuſtom, Lindwood was produced in Cap. dt 
Decimis, where it is ſaid, That before that time Tithes were not 
paid for Wood,which is contrary to the Old and NewTeſtament, 
and that Aſſertion is made by Srrarford Archbiſhop of Canteriwy, 
for that this was a Provincial Conſtitution, that at that time,v#. 
17 E.3.Tithes of Sylvacedua (hall be paid ; By which Conſtitution 
theCommonalty finding themſelves grieved,exhibited aBill inPar- 
hament the ſame year 17 E. 3. reciting the Ancient Uſage of not 
paying ſuch Tithes, and the lait Conſtitution to the contrary, - 

. | praye 
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prayed a Prohibition te the contrary : To which Bill anſwer was 
made in this manner, ©:z, Beit done in this caſe, as it hath been 
done before this time : And the next year another Petition was 
made in Parliament for the ſame cauſe; to which it was anſwered 
alſo, That where Tithes of Wood have not been uſed to be paid 
by Cuſtom, that a Prohibition ſhall be granted : And theſe Acts of 
Parliament the Plaintiffs Counſel produced out of the Parliament- + 
Rolls.Crook Juſtice gave the Rule, viz. Quod de groſſis arboribus De- 
cime non dabuntur, ſed de Sylua Cedua Decime dabuntur. Vid. Dr. & 
Stu, 164; 4 169, b, Anſcombe ſaid, The Dottor and Student miſtook 
the maker of that Conſtitution of Srrarford Archbiſhop. 

[n a Prohibition for Tithes of Wood it was ſuggeſted, That in 


thePariſh thereis a Cuſtom;that all theParſons of the ſaidChurch, Somerton ant 
rime out of mind Habuerunt & gaviſi fuerunt ſuch Lands parcel of £99" Caſe, 
" the Mannor of F. in recompence of all Tithe-Wood within thePa- "P44 


riſh : It was the Opinion of the Juſtices,that it was a good Preſcri- 
ption:for it may be that at the beginning all the Land was parcel of 
the Mannor,and then the allowance of the Profits of this Land was 
allottedindiſcharge of theTithesof all theWoodswithin theParifh. 

In Prohibition to ſtay aSuit in the EccleſiaſticalCourt forTirhe- 
Wood it was ſhewed, that the Cuſtom of the Pariſh is, That the 
Owners of any Houſe and Land in the Pariſh, who pay Tithe to 
the Parſon, ought not topay Tithe for Wood ſpent forFuel in their 
Houſes: lt beinx found for the Defendant;the Iſſue being upon the 
Cuſtom ; It was ſaid, That notwithſtanding there wereany ſuch 
Cuſtom, yet Tithe ought not to be paid for Wood ſpent for Fuel, 
nor for Fencing-ſtuff,but per Legem terre he ought to be diſcharged 
thereof, Reſolved, It isnot de jureper Legem terrethat any one is 
diſcharged ofthem) for it is uſual in Pariſhioners to alledge a Cu- 
ſtom, but not to alledge that per = terre he is diſcharged : 
Andin this caſe the Plaintift in the Prohibition having all&dged a 
Cuſtom,and it being found againit him,a Conſultation was award- 
ed. 

A Compoſition was betwixt an Abbot and a Parſon, that in re- 
compence of the Tithes of allthe Woods within the Mannor, 
whereof the Abbot Owner, That he ſhould have to himand his 
Succeſſor 20 Loads of Wood every yearin 20 Acres of the ſaid 
Mannor to burn and ſpend in his Houſe : The Parſonage was Ap- 
propriate to the Abbey, and after the Abbey was diſſolved ; the 
King granted the Parſonage to one, and the 20 Acres to another. 
It was Reſolved, That by the Unity the Eſtovyers were not extinct ; 
forif they be T ithes that are not extinct by this Unity of Poſleſſi- 
on, for that Tithes rvn with the Lands: and Tithes de jure Divi- 
no & Canonica Inſtitutione do appertain to the Clergy. 

Aaaa 2 IWool 
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( 1) Fitz.N.B. 
Conſultation 
_— 


(4) More. 
Caf.1283s 


(c) More.ibid. 


(d)P.14 Eliz. 
Harpur's Rep. 


(e) Cro, EL 
363. T. 


(f,Rol.1. 645. 
Z. 14, 15,16. 
Bulſtr.l 3 242. 
Foſs &Park 1's 
Caſe. 

(e)Rol. 1.646. 
Z-18 


— fy Sheep is Tithable proportionably to the time they arg 


in the Pariſh , as thus, v:7. "The Parſon ſhall have Eight pound of 
Wool in Eighty, of Forry Sheep in the Pariſh a whole year : Four 
pound of Wool. in Forty, ifthey were there but half the year : 
Tr:o0 pound of Wool in twenty, it they were there but three 
months : and but the Tithe or Tenth of the twelfth. part of the 
Wool, if they lay and fed but one monthn the Pariſh. The Wool 
of Sheep ſhorn and dying before Eaſter next following ſuch ſhear- 
ing, is not T ithable,unleſs theParſon or Vicar can alledge a ſpecial 
Preſcription for it. Therefore Q.where by Preſcription ſuch Tithe 
is claimed (4). It is ſaidalſo, That a Cuſtom.to pay a Halfpeany 
for the Wool de ovibus vendirss after ſhearing and before Michael- 
maſs, is good ; and that the Shcep diſcharged ſhall be Weathers 25 
well as Ewes (6). Alſo Wooklocks and Flocks of Wool, after the 
Wool made, arc likewiſe Tithable, if there be more than ordinary 
left, otherwiſe not: And if a Preſcription bealledged to be dif: 
charged of Locks of Wool, it muſt be ſet forth of Wool caſually 
loſt(c). For- Wool and Lamb, no Action lies upon the Statute for 
nat ſetting out of Tithes, for they are noPredjal Tithes : and,nq 
Action lies upon. this Statute for ſmall Tithes.. vid. Brownl. Rep. 
par. 1, Caſes in Law,&c. yet Wool and Lamb are ſaid to be Predial 
mixt Tithes. /4ch.7ac.3.B. By the Decree or Canon of the Pro- 
vincialConſtitutions the payment of tkeTithe of Woolis regulated 
as the Tithe of Lambs, viz. That if the Pariſhioner hath under Se- 
ven Fleeces,he ſhall pay a Halfpenny for every Fleece; and if there 
be Seven Fleeces and under Ten, then the Parſon or Vicarista 
allow a halſpenny for every one that is wanting of Ten. Lindy.cp, 
Quoniamproptty, Andalbeit by the ſaid Decree, Eletion is given 
to thcParſon toreceive hisTithe-in manner aforefaid,orto let them 
run ontill a Fleece in kind be dye in the cnſuing year; yet it ſcems 
by the Common Law T ithes muſt be paid annually(d). Although 
1 ithe cannot. be denicd of Locks and Pelts of Wool where there 1s 
much in quantity z, yct it hath been Reſolved, That where Tithe- 
Fleeces of Wool are paid, there ſhz1I be no-Tithe paid of theLocks 
and Pclts of Wool, (e). Alfo where the Cuſtom is to ſhear the 
Necks of Sheep about Micharlmaſs, to prevent thertcaring off of 
the ſame by Thorns and Brycrs inthe Winter, if this be done 
without fraud, and not to deceive the Parſon, then no Tithe ſhall 
be paid forthe ſame/f). But ſor the, Wool of Sheep dying of the 
Rot, or any other diſcaſe, or kilPd or ſold by the Owner, Tithe 
[hall be paid ratably for the ſame (g). Andyet it hath been other- 
wiſe Reſolycd, andthat Tithe ſhall not be paid of the Pelts and 
Fells of Wool of Sheep which dic of the Rot, without a Special 
Cuſtom forit : For where the Vicar of K;lmonſden inthe _ 
O 


Of Thtbes, | 


» of Somerſer, Libelled in the Eccleſiaſtical Court for Tithe of the 
Wool of Sheep, which died of the Rot, a Prohibition was granted 
(b). Nor ſhall Tithe be paid of the Woot of thoſe Sheep, -which (4) Tr.z Car. 
after they. be ſhorn, do die before the Feaſt of Eaſter next follow- B.-R-Aſ>!on & 
ing : The-Reaſons are, (1) Becauſe they are but of ſmall or no /#> Caſe, 
value. (2) Becauſe the Owner of the Sheep hath paid Tithes for - 
them the ſame ycar, and there ſhallnot be a doubleTithe paid for 
one and the ſame thing in one and theſame year (3) Becauſe 
Tithe ſhall be paid ofthe clear profit only ; but ifthe Sheep do 
die before the Fealt of Eaſter, 211 the profit of them is loſt, for 
which reaſon to demand. Tithes for the ſame, were, Aftittionem ad- 
dere Aﬀtidto{s), Where a Prohibition was prayed,becauſe the Par- (/) rg Car. B, 
ſon Libelled in the Eccleſiaſtical Court tor rhe Tenth part of a R.adj1dged. 
Bargain of Sheep, which had depaſtured -in the Pariſh trom 24- v1d M:2 Cur, 
chaelmaſs to our Lady-aay : the party Surmizing, That he would _ 
pay the Tenth part of the Wool of them, according tothe Cu- —_— —. 
ſtom of the Pariſh. The Court would not grant a Prohibition, ScR.s 5.21. 
for that by this way the Parſon might be defrauded of all, and the 
Sheep being now gone to another Pariſh,he cannot have any Wool 
at this time, becauſe it was nat the time or ſeaſon of ſhearing. 
Note in that Caſe it was faid, That de 4rimalibus Inmilibus, the 
Parſon ſhall have the third part of the Bargain for Depaſture, as 
Horſes, Oxen, &c., But de Animalibus Urilibus, he ſhall have Þ\ Mich 
Tithe in ſpecze(k). Finally, to obtain a Prohibition a man alledged on an R. 
inter alia a-Cuitom, That they uſed to clip the Wool from the Hob. 157. 
Necks of their Sheep for the preſervation of themz as aforeſaid, 
and at Shearing they uſed to pay the Tenth Fleece, in confideration 
whereof they uſed to be diſcharged of the payment of Tithes for 
Neck-Wool : Iſſue being joyned upon thisand other Preſcriptions 
then Pleaded, and found againſt the Plaintiff, It was moved, That 
noConſultation might be awarded, but it was Adjncged for the 
Defendant; for the Prohibition is grounded upon the Preſcription, 
and being found acainlt it, that, &c. Wherefore being found for 
the Plaintiff, a Conſultation was granted. T7118 Fac. B.R, Force 
C Parker's Caſe. C0.2.par.575.vid.Bulſtr.3.par.2424243. the lame 
Caſe. Hughe's Abridg. Dimes, Sect. 5. $.23. 

| An Action of Debt brought upon the Statute of E.6.for not ſet- _ _ 
ting forth of Tithes, and the Plaintiffdeclared as well for the Pre- T1198 Jac. 
dial Tithes, for which he might well bring his Aion, as for >> i , 
her Tithes, as of Wool and Lamb, for which no Action on that grownl.Rep. 
Sat. would liez and upon Trial the Jury ſound for all,as well for par. 1.459103: 
thoſe that would, as would not bear an Action;and after a Verdict of Pr, 

is Exception was taken, and Judgment arreſted, Ifa man pay 
Tithe of Lamb at St. 24arks-ride,and after at Mdſomer he ſhear the 


' reſt 


 abg of Tabes, 


Paſch.16 Jac. reſt of the Lambs,yiz. the Nine parts,he onght to pay the Tithe of 
iater Nzcb#''s Wool for them, although there be but two months between the 
- Heop7r, P?" time of payment of the Tithes ofthe Lambs that were not ſhorn, 
_ id with their Fleeces, and the ſhearing of the reſt, for it is a new 
Pe.rs fac. 'B. Increaſe;in this caſe Prohibition was therefore denied. But a man 
R, berween {hall not pay any Tithe of Herbage of Sheep, for that he paysTithe 
Marsballand - of the Wool, for otherwile he ſhould pay Tithes twice of the ſame 
Price.Dubit. Jncreaſe. If a man ſhear his Sheep only about the Neck to preſerve 
a Jac them from the Vermin,and not for the profit of the Wool,thePar- 
Foyle ag ſon ſhall have no Tithes thereof ; but otherwiſe it is, if they are 
ker.per Cur, much ſhorn by Covin for the benefit of the Wool : the Law is the 
fame, if they are ſhorn about the necks without fraud but two 

months before and two months after Michaelmaſs to preſerve them 

Caſe ibid. and their Fleeces from the Brambles,no Tithes ſhall be paid there- 
of, for it appears that they were not ſhorn for the benefit ofthe 

> 14Co'B.R Wool,it being done at that time before theFleeces are increaſed af- 
ines pene & LET their being ſhorn throughout. Likewiſe, if a Pariſhioner cut off 
$4/cin,prr Cur, the dirty Locks of hisSheepyfor their better preſervation from the 

| Vermin, before the Shearing-time, and that without fraud, no 

Ibid. Tithes ſhall be paid thercof ; and Prohibition granted in this caſe, 
But if a man kill ſheep, he ſhall yet pay Tithes of the Wool that 

comes of them, but not for their Skins. 
For a Prohibition for ſuing for Tithes of Locks of Wool, it was 
ſuggeſted,he had payed theTenth Fleece of Wool in fatisfation of 
7eſop & Paynes allLocks andTithes due for Wool: The Court held,that in this caſe 
Cale. the ſubſtance of the Preſcription was good enough, becauſe Locks 
Cro. par. I» he not of the ſame value with the Fleece : But in regard of afault 
in the Suggeſtion, that it was not (that they had uſually paid) which 
is ifſuable, a Conſultation was awarded. 
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C H AP. XXXINL 
Of Banns, 


1, Whence the probable derivation of that word, and what it ſig- - 
nifies, 

2; *; - and form of Publication of Banns according to the Proe 
vincial Conſtitutions, | 

3, By whom Licences for Diſpenſation of Banns miy be granted ace 
cording to the Canons, Alſo to whom, dud under what Conditi- 
ons or Cautions. 

4. Requiſites or Preparatories in Law unto ſuch Licences, 


5. A Caſe at Common Law, with the Reſolutions of the Court relating 


to Banns, with the power of the Eccleſiaſtical Turiſdifion 
therein, 


(1.) AN NS ( bannus vel bannum ) if Bar in the Brittiſa 
, : Language ſignifies clamor, as Mr. Blount gives it in his 
Nomo-Lexicon, then we need ſeek no further for its 

Derivation : Bannos, ©. an non declinata voce & Grec, may omne, 
drierzgry innoteſcar, Mutatur enim facile in 8. For though the 
Word be frequently mentioned by the Fendiſts, and thence 
applied to other uſes, as to that which we here in this Kingdom 
call a Proclamation, whereby any thing isby Authority publickly 
Commanded, Permitted, or Forbidden, Fincen, de Franch, De- 
cif,” 521, 360, yet in the Sence here'meant and intended, it 
ishot ſo properly a Proclamation asa Publication or a publick No- 
tice-giving. And therefore by the word Banys, as we uſe it, is 
intended that publiſhing of Matrimonial Contrads in the Church 
tempore Divinorum, before Solemnization of Marriage, to the end, 
That if any have onght material to object againſt the intended 
Marriage ſignified by ſuch Publication,cither in reſpect of Pre-con- 
tra& or otherwife; they may ſeaſonably make their Exception a- 
gainſt it, conſonant to the very Letter of the Canon Law, where 
Banna ſunt proclamationes Sponſi & Sponſe in Eccleſiis fieri folite, 
c.27. extr, de Sponſ, & C. ult. Qui Matrim, accuf. poſ. c>c, ule, 
de clandeſt. Deſpon. vid. Gothof. ad Nov. Leon. 89. in med, ibi, 
Hottoman is very confident that there is both bannus and bannun, 
and that they ſignifie Two diſtinCt things, and neither of them to 
our purpoſe; for according to his cxpoſition,the one ſhould ſignifie 
an Edict what day their Vaſlals or Slaves furniſh'd with Horſe and 
Arms, 


Of Banns, 


ſhall encounter oneanother ; the other a Sanction or Decree, that 
is> a Mult or Fine impoſed on him that does not obey the Editt, 
Hottom. in verb, Bannus, De verbis Feudalibus. 

(2.) Inthe Provincial Conſtitutions Barna are publick Pro- 
elamations or Denuntiations; 4nd; Provin, Conſtit. de cland, 
Deſpon, C. 1, gloſ. werb. Banmorum, © Qthers deſcribe them to be | 
Edifta publice propoſita,, Petr, de Anchor, in cap. cum in jua Ext, | 
de Sponſal By the ia:d Provincial Conſtitutions that Banns ought to 
be Solemn Publications, that is, they ought to be thrice publiſhed in 
the Perochial Churches where the contracting Paryies and their 
Parents dwell,on three Sabbath days or three Feſtival daies(allow- 
ing ſome interval of time between each)at the time of Divine $er= 
| vice,when moſt of the Pariſhioners are aſſembled together, by the 

Parſons of the ſaid Pariſhes reſpectively, or others in holy Orders, 
at ſuch times and ſeaſons wherein Solemnization of Marriage is 
not Canonically prohibited, gloſ. verb. Bannorwn, ubi ſupra, Yet 
where three Feſtivals immediately ſucceed each other, ſuch Pub- 
lication in them made holds good in Law 3 Prov. Conf. de Spon/, 
gloſ. in verb, a ſe diſtantibus : As alſo ſhall the Marriage it ſelf, when 
once folemnized, albeit ſuch Publication of Barns, as aforeſaid, 
did not precede the ſame. g!. 5 v. Solen.Edit, de cland, Deſpon.ubi 
ſupra. 

(3 ).But by the EccleſiaſticalCanons now in forcezit is Ordained 

(i) Can. 1o1, (+) That no Licence for the Solemnization of Marriage ſhall be 
102,103,194. granted, without thrice open Publication of the Barns, according 
to the Book of Common Prayer, by any Perſon exerciſing any Ec- 

cleſiaſtical Jurisdiftion, or claiming any Priviledges in the right 

of their Churches; but ſhall be granted only by ſuch as have E- 

piſcopal Authority, or the Commillary for Faculties, Vicars Ge- 

neral of the Archbiſhops and Biſhops ſede plena, or ſede vacante, 
TheGuardian of the Spiritualries,orOrdinaries exerciſing of right 

Epiſcopal Juriſdition in their ſeveral Jurisdictions reſpectively, 

and unto ſuch Perſons only as be of good State and Quality, and 

that upon good caution and ſecurity ; which ſhall contain theſe 

four Conditions. (1) Thar therein is not any Impediment or Pre- 

con:iratt, Conſanguinity, Aſhnity, or other lawtul Cauſe to hin- 

der the faid Marriage. (2) Thatthere is not any Suit depending 

inany Co:Trc before any Eccleſiaſtical Judge, touching any Con- 

C trac or Marriage of either of the ſaid Parties withany other. (3) 
| 'That they have the conſent of their Parents or Guardians. (4) 
That they ſhall celebrate the ſaid Marriage publickly in the Pariſn- 
Church or Chappel _ where one of them dwells,and that between 
the hours of 8 and 12 in the Forenoon. Paſch, 8. Car, B. R. cale 
Aatrin ley vel. 7fartyn, It was Reſolved, that if any _ 
with- 


UM| 


of Barns. 


without Proclamation of Bans, or Licence to diſpence there- 
with; they are citable for the ſame inthe Eccleſiaſtical Court 
and no Prohibition lies in the caſe. Fones Rep. 

(4.) Before any ſuch Licence (as aforeſaid) can be granted, it 
muſt appear to the Judge by the Oaths of two ſufficient witne{- 
ſes, that the conſent of the Parents or Guardians is thereunto 
obtained 3 and one of the Parties muſt perſonally ſwear, that he 
believes there is no Lett or Impediment of Precontratt, Kin- 
dred or Aliance, or of any other lawful cauſe whatſoever, nor 
any Suit commenced in any Eccleſiaſtical Court, to hinder the 
faid Marriage according to the Tenor of the ſaid Licence: But 
in caſe the Parties be in Widowhood , then the Clauſe rela- 
ting to the Parents Conſent may be omitted, the penalty for offen- 
ding in the Premiſſes is ſix months ſuſpenſion ab executione Offi- 
& 1nany Commiſſary for Faculties, Vicars General,or other the 
fid Ordinaries, together with vacating of every ſuch Licence 
or Diſpenſation , and ſubjecting the Parties marrying to the pu- 
ziſhments appointed for clandeſtine Marriages. The Syntagmariſt 
tels us, that there is a Canon extant , made by Fohr letrapobe- 
tan of Muſcovy, who is held as a —— in Ryſiato this day, 


that Matrimonium non niſi publice in Eccle 


us contrahatur Petrus Gree Synt. jur. 


gor,Tholoſ(k, ). 1.9.c.5.0.10, 


(5) In the caſe of Matingly againſt Martyn it was reſolved 
(1) That the Cognizance of all Fornications, Adulte- 
ries, and ſuſpected living in Adultery doth appertain to the Ec- 


defiaſtical Court , (2) Thatif any marry without proclamation Paſe.8.Car 
of the Bans,and without a Licence to diſpence therewith,they are B-R-Matin!ey 


citable in the Eccleſiaſtical Court for the ſame,and no Prohibition 
liesin that caſe ( as aforeſaid.) (3) That if any Licences to 
marry without Bans be granted by the Ordinary of the Dio- 
ce&, or by Commillaries or Officials in their Juriſdictions, or 
bythe Archbiſhop in his Province before the Stat. of 25 H. 8. 
The Cognizance of the ſufficiency of ſuch Licence , of the form 
ofthe Diſpenſation, and ofthe Conditions and- Proviſoes of ſuch 
Licence , and whether ſufficient Notice thereof were given or 
not, are examinable only in the Eccleſiaſtical Court ; and when 
the Licence is ſufficient , and the Proviſoes well and duly ob- 
ſerved, and Notice thereof; and this be refuſed or rejected in the 
Eccleſiaſtical Court, yet no Prohibition lies, but the Party grie- 
red muſt have his Remedy by way of Appeal , and not other- 
wie. (4) That where power is given by Att of Parliament to 
the Archbiſhop to grant Licenceeither de novo or in Confirmati- 
0 of his Authority ; yet the formof the Diſpenſation, and the 

Bbbb obſer- 


verſ. Martyn. 
Jones Rep. 


F 


obſervation of the Proviſoes and Conditions thereof, and why 
ther ſufficient notice was given or not, are examinable in the 
Eccleſiaſtical Court; and if they there Adjudg in that caſe irregy- 
larly, no Prohibition lies, but the Remedy 1s only by way of Ap 
peal : Butifit come into queſtion in the Eccleſiaſtical Court,whe- 
ther the words of the At of 25 #.3. dogive ſufficient power to 
the Archbiſhopto grant a Licence;there if the Eccleſiaſtical Cour 
doth judge againſt the power, a Prohibition lies, and not other. 
wiſe; bur if they allow the Licence in point of power, and only 
inſiſt upon the Form, and Notice, and other Circumſtances, in 
{ach cale a Prohibition doth not lie : For though a power to 
Licences be by ACt of Parliament, whichisa Temporal thing 
yet the Licence it ſelf remains an Eccleſiaſtical thing, and the ex- 
mination of all theſe things (ſaving the Power ) remains to the Ec 
cleſialtical Court as it was before. 
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(1,) \ 


of perſons whereof the one at leaſt is under the conjugal vow. This 44» 


CHAP. XXXIIIL 
Of Adultery. 


þ oe Adnltery , why ſo called, end in what Court Cogniza> 


2. The Puniſhment of Adultery under the Levitical Law; and what 
it was anciently by the Cryil Law. 

3. The ſeveral Puniſhnents thereof anciently according to the Qua- 
lity of the Offenders reſpeftively. 

4. Adulterers compared to Idolaters , ſtrange puniſhments of Adul- 

among the ancient Pagans. 

The Severity of certain Eccleſiaſtical Laws in ancient times a- 
gainſt Adultery. : 

6, The Cuſtoms among the Arabians, Mahumetans, Tartars, In- 
dians, Pagans, in puniſhing Adulteries. 

"7, The Civil Law touching Felouſi, and ſecond Martage, the fore 
mer Husband then living. 

8, Adultery » what in ſenſu largo ; how the puniſhment thereof is 
now mitigated at the Civil Law to what it was anciently , and 
how puniſhed at the Canon Law. 

9, The diverſity of puniſhments inflicted on Adwterers, according eo 
the divers Cuſtoms of Nations reſpettively. 

10, Inwhat reſpeFt the Temporal Laws take ſome Cognizance of A- 
dultery. 

11, Wha the Saxons of old in this kingdom calledthe Puniſhment of 
Adultery ;, the remarkable Caſe of Sr. Jo.de Camois. 

12. Adultery falls under a Threefold Confiderationof Law, the His 

ſtory of the Adwlrerous Stork. 


DUL TERY, or Aduteriwm, quali { 4d alterins 
thorum ] where the Rights of lawful Matrimory are 
violated , Linawood's Conft. de Offic, Archipresb.werb. 

is the Inconveniencie of Married perſons, or 


Bbbb 2 (2.) B 


[trrium eft 


is properly cognizable within the Eccleſiaſtical Juriſdiction ; the ##c#t»s Conca- 
Convittion whereof is by Examination and other Legal proof 
rqahte by the Law ofthe Church; which if committed by any 
of the Clergy , duely convicted thereof,he was puniſhable by Im- 
priſonment at the diſcretion of the Biſhop or Ordinary of that 
Dioceſs wherein he reſides (6). 


bitus conſugats” 
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(c) Lev.20. 
10 
Deur.22.22. 


(4) Joh.8.5. 


In epit. Boni- 
fac.aad Ethel- 
bal1.Ang.Reg. 
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(2.) By the Levitical Law Adultery was puniſhed with Death 
in both Sexes, (c) yea Stoned todeath. (4) By the Civil Law 
alſo, which calls it the Viotating of another mans Bed,the Puniſh= 
ment anciently was Death, both inthe man and in the Woman: 
But afterwards the puniſhment was mitigated by that Law as to 
the Woman, ſhe being firſt whipt,and then ſhut up in a Monaſte 
rie, but by the Canons other Lawsaxze inflicted. 

(3.) At the Synod in Ireland, held by St. Patrickand other Bi. 
ſhops An.456.by the 19th.Canon thereof the Adulterers were to 
be excommunicated. At the Council held at Berghamſtead by Ber: 
wald Archbiſhop of Canterbury, the Biſhop of Hereford and 0- 
thers in the fifth year of Withred King of Kent An. 697. ſeyersl 
Laws were made againſt Adultery, according to the ſeveral quz- 
lities and conditions of the perſons offending reſpectively; beſide 
Excommunication againſt all ſuch;ifthe Adulterer were an Alien 
he was todepart the Land,aud to take his Sins and his Eſtate away 
with him : Ifa Souldier,then to be fin'd five pounds : Ifa Ruſtick 
or Country Husbandman (known in the Law by [| Paganu} ) 
then to pay fifty ſhillings: If a Prieſt, then to be inhibited from 
adminiſtring the Sacrament of Baptiſm. 

(4-) Boniface Archbiſhop of Adentz,. when he was the Popes 
Legatein Germany, Ar. 7545. in hisEpiſtje to Arhelbald King: of 
MAercia,compares Adulterers to Idolaters; and moreover fays,that 
the Greeks and Romans compar'd Adultery to Blaſphemy,when com- 
mitted by or with one of religious Orders; and adds, that among 
the Pagans, in the time of the old Saxoxsthe very practice was, 
that if a Virgin Adulterouſly defiÞd her Fathers Family, or a Mar- 
ried woman plaid the whore, they were enforced to be their own 
Executioners, and by their own hands to reduce themſelves by 
Strangling to dead Corps, . which being after burnt, the Adulterer 
was hanged over the aſhes thereot;and at other times theAdultere(- 
ſcs were by thoſe of their own Sex,. out of their zeal to Chaſtity, 
whipt from Village to Village, till they were whipt to death. In 
Antiqua Saxonia, whi-nulla eſt Chriſti cognitio, ſi Virgoiin paternade- 
mo maritata,ſub Conjuge futrit adulterata , manu. propria ſtrangulatam 
cremant, & ſupra foſſum ſepulte corruptorem ſuſpendunt ;, aut cingulo 
renus weſtibus ſei flagellant eam caſte matrone, C cultellis pungun, 
& de Uillain Villam inter ſe occurrunt nove flagellatrices,donec imeri- 
mant. By the Laws of W:ilkamthe Conqueror the Adulterer wasto 


admerim Notz be put to death. 5Ss Pater deprehenderit Filiam in Adulterio in domo 
&Specilegium. ſua, ſex in domo Geners ſui,bene licebit ei Qure ( lege forſau occur, 


eccidere) Adulterwn. 
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(5,) In the Eccleſiaſtical Laws of Keneth King of Scors, Are. 
840, by the 14th. and 15, Canon thereof it is ordained, that he 
who deflowers a Virgin, thall dye for it,unleſs ſhe defires him for 
her Husband;and that he who Adulterates another mans wife not 
diſſenting, Both ſhall ſuffer the ſevereſt puniſhment , unleſs ſhe 
were under a forces: in which caſe ſhe ſhall-be acquitted. By the 
Ecclefiaſtical Laws of Hoet Dha King of Wales, An. 940, it was a 
ſuſficient cauſe of Divorce, if a Woman did but kiſs any other man 
than her Hnsband. /. 18, Yea ſhe mult loſe her Dower andall her 
Rights by that Law, and only for a kiſs; and by the ſame Law 
Adultery in the Man was hcld as a kind of Hoſtility.+ In the time 
ofthe latter Saxons by the Eccleſiaſtical Laws of King Edmund, An; 


I—_ and Murderers had one and the ſame puniſhment, 
2 


nd both alike denied Chriſtian Burial. After him, by the Eccleſia- 
tical Laws of King Knate, Ar. 1032, Adulterers and ſuch as vio- 
hted the Chaſtity of a-Widow or a Virgin , were to be baniſhed 
and theif Eſtates Confiscate: And in cale a wife played the Strum- 
pet, her Husband living,he was to poſſeſs himſelf of all her Eſtate 
Real as well as Perſonal, and ſhe to have her Noſe and Ears cut 
eff; and an indelible Blot with perpetual Infamy to remain upon 
her Family. 

(6.) The Arabians ( as Straborelates ) though they uſed In- 
ceſtuous Copulation with Siſter and Mother,yet puniſhed Adul- 
tery with Death; but that only was Adultery in their account, 
which was out of the ſame Linage or Kindred, for otherwiſe - All 
of the ſame Blood to uſe the ſame Woman,. was buttheir ( Ince- 
ftwous) Honeſty. And by the very Alchoran not only is an unchaſt 
Look on another mans Wife forbidden, but allo if a Wife be con- 
victed of Adultery by the teltimony of four Women, ſhe is con- 
find to perpetual Impriſonment in her own houſe till ſhe dyes, and 
none ſuffered to come at her: And in ſome part of the Grand 
Signiors Territories theTurks have a cuſtom to thruſt the Adulte- 
rers head into a Dung-Wallet of the Panch of a Bealt new killed, 
andſoto carry him through the Streets;but for a Chriſtianto have 
Carnal knowledge of any of their Women, is Death,unleſs he 
turn Turk, And with the Tartars their Women are ſo chaſlt, as 
that Adultery is ſeldom heard of among them, but when it hap- 


pens to be committed,: they puniſhit alſo with death(e). Among (e) Via.;. 
the very Pagan Indians as at Dominica, Cuiana,, Bantam , Fapan ,.c.86. 
and other parts of the /ndres, Adultery is puniſhed with death: (f) (f) Scot,Hiſt. 


Likewiſe the Zavars and Chineis or Chineſſes inflict the ſame pu- 
niſhment of death on Adulterers; and at Pequin, the City where 
the King of China makes his Reſidence; the Dowries or Joyn- 
tures af convicted Adultereſſes are beſtowed on the Hoſpitals of 
Fe- 
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Female Orphans ; (g) and at Perenc, a Province joyning to Ching, 

their Noble Perſonages are for Adultery even by their own Parents 

; either ſtrangled or ſtab'd todeath , at their own choice which, 
(5) Mex, Hiſt, At Braſil » the Husband might kall his Adulterous Wie, ( b) 
and at Adec:oicoor New Spain. Adultery was death ; (s) alfoby the 

Laws of the Inguas, the ancient Lords of Peru, Adultery and 1n- 

ceſt with Aſcendents or Deſcendents in the Direct Line was py- 
niſhed with death ; yer they held it no Adultery to have many 

Wives, whereof one only was principal, with whom Marriage 

was contracted , whom they Wedded and received with a parti- 

cular Matrimonial Ceremony,She only was held as the Adultere 

| — _andwiththe Adulterer died for it ; the others being rather Cog- 
(4) Burc.Pl, cubines than Wives, were not underſtood by them 2s capable of 
P-3--55: this offence or puniſhment (&). Indeed in the Kingdom of Ange 
lain thiopia and at Bengals in the Indies, Adultery is but the Joſs 

of the Adulterers Noſe (7), and in Gaznes it isin the Woman 
(/;ntc.15. but a Divorce and Baniſhment from her houſe, and in the Adul- 
terer but a forfeitureof 24 Peſo's of Gold tothe King z and amoug 

the Jews, now fince the Sword and Septer departed from 7adab, 

it is but a Penalty inftead of a puniſhment,and but a ſtanding upto 

the Chin in cold water to quench the Flames of Luft. Theſe Þxe- 

ſidents are not here quoted for Laws, but only toſet ws ee what 
Conſtructions even Pagans and ZMahwnerans heave made of Adulte 


ho By the Civil Law, a man jealous of his Wife, may accyſe 
her before a Competent Judge of Adultery, if after three Admo- 
nitions, in the Preſence of three credible Perſons, given to the 
Perſon ſuſpected of too mach Familiariry with her , .he refrain 
not from her company and communication with her. Auth. Gll.g. 
By which Law alſo both Sexesare puniſhed as guilty of Adultery 
if a woman,whoſe Husband is abroad in the wars, or otherwiſe ab- 
fent,marry again,before ſhe hath certain inteligenceof his death&i- 
ther from the Commander under whom he ſerved, or from the Go- 
vernour of the place where he dicd.for without {uch certain intel 
ligence,if the preſume to marry again{ how long ſoever her husband 
is otherwiſe abſent from her) 'both ſhe and he who married her 
thall be prniſhed as Adulterers ; and if her former Husband after 
ſuch her ſecond Mariage return back again, fhe alſo ſhall return 
back again to her ſormer Husband, if he will receive ber, other- 
wiſe ſhe fnall tive apart from them both, Auth. Col. ibid. Black 
den married ame winhin Age , and efter difagreed, fo that they 
mighr marry alfewiere;. aod the fiſt wife had 4ue by other Hw- 
bands, and died; and Blackden was ſued inthe Ecdlefiaſtical 
Court by-2n Informer, ſuppoſing he had married a woman » - 
. Vl 


ing his other wife, and Blackgen there proves the diſagreement, 
by which he had Sentence for him a the Informer, and yer 
he was taxed to givethe Informer 20 Marks for coſts, which be 
refuſed to pay, and moved for a Prahibition, which was grant- 
ed: For it was Injuſtice to allow coſts to one who had vexed him 
without cauſe, and when Sentence had been given againlt the In- 


(8.) This Adultery or Adulteriym, quaſi [ ad alterun ] be- 
ing ( as aforeſaid )) an unlawful acceſs 4d alterius thorum , al- 
though it properly refers to one or both fuch as is orare in a Ma- 
triumooial State» yer by abuſe of wores It it alſo commonly yn- 
der{tood of corrupting or violating the chaſtity of a Virgin or a wi- 
dow ; as when we viuglly iays fuch or ſuch os. ? agen 
adulterated,when by reaſon of ſome Artifice they are corrupted 
' and become not truly natural; and fuch Wares and Merchan- 
dizesare adulterated, when there is ſome fraud inthecaſe , and 
ſo Adulteryis repugnant to the very natuxe of Matrjmony, which 
of Two makes One, when as the other of Qne makes Two: The 
puniſhment whereof was anciently by the Civil Law,Capital as to 
the Man : But by the latter Laws of the Authenticks,the Women. 
are firſt whipt , then thruſt into Monaſtcsics; and by.the Canon 
Law it is EXcOm munication. 


(9.) Plate made a Law, that whoever kill'd an Adulterer , 
ſhould go unpuniſhed, - The Inhabitants of 4rabia: Felix punjih- 
edit with death, Seleucys , otherwiſe Nicaxor, King of Syria, 
that ſucceeded Alexander in the Government of that part of the 
Empire , decreed that whoever was apprehended in Adultery 
ſhould be exoculated , or have his eyes plack'd out, which ai- 
terwards hapned to be impartially fxſt executed .on his own 


Son (0). And albcit according to the- proper Conſtrytion of 7;) Aiirocs: 


words there is a difierence put between Aakrerium and Stuprumythe 
former referring to perſons married, the other to Widdows or 
Virgins. Adeacftin. in L, imer Stuprum ff. deverb. Sig. Yet by 
the Tuba Law the word [Adultery] 6 uſd indiflerently 1n re- 
ference to both : 7d,” Medrſft, in L. Stuprum, Hd L. Jul. de A- 
aut. But to ſpeak properly, they: are Bot Term: cor-erabi- 
&, forthough all Adultery be Whoredome, yet every Whore- 
dome is not Adultery ; each of which have their reſpetive pu- 
nilhments according, to the Laws and Cuſtoms of the place where 
they are committed. Gro1zas out of Lec: afhrms, that the A- 
dulterer andadu}iereſsare not only ebliged toindemaifie the inno- 
cent party asto all charges of Alimentation of thepnlagful be- 
gotten, but allo to make good what damage the Ferns 
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Children may thereby ſuffer in their Inheritance, 'and whoe- 
ver doth leſſen the Reputation of a Virgin either by force or ins 
ſinuations, ſhallrefund to her as much as ſhe is thereby fallen in 
value, upon the hopes or expeCtation of her Preferment in Ms- 
Tiage : Burif by his Solicitations he hath obtained the uſe of her 
body under a promiſe of Mariage, he is obliged to marry her ac- 
cordingly. Grot. de jur bel. lib. 2. cap. 17. $. 5. & Leſs lib, 
11, Cap. 10. Dub. 6. 


MM 
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C10.) Although this Sin of Adultery, is properly and of 
right belonging to the Cognizance of the Eccleſiaſtical Juriſdi- 
tion, yet it will not be denied ,- -but that as it -is an of- 
fence againſt the peace of the Realm ( for which reaſon ſomeare 
of opinion that Avourry or Baudry is an offence Temporal a; 
well as Spiritual ) the Juſtices of the Peace may out of their 
Seſſions require Surety for the. good behaviour of ſuch as of- 
fend therein, as alſo of ſuchas by Common Fame are reputed 
Reſorters to-houſes ſuſpected of maintaining Adultery or Io: 
continency, of ſuch as keep ſuch houſes , of lewd Women found 
in fuch houſes,of common Whoremongers and common Whores; 

{5)28.iis, (5) And upon Information given to a Conſtable, that a Man 
by #rey. 4n- and a Woman bein Adultery or Fornication together ( or that 
drſox,+ Man- a Man and Woman of evil Fame or Report are gone toa ſuſpe- 
wood.Crom. (ted houſe in the night) the Officer may take company with him 
yo and if he find them ſo, he may carry them to priſon , or be- 
fore a Juſtice of Peace to find Sureties for their good Behayi- 

(t) 13 H-7.10, our(r ). Cs 
Br. Travers. (11,) The Puniſhment of Adultery is diverſified according to 
432- the Laws and Cuſtoms of ſeveral Nations reſpectively as foremen- 
tioned, and the Penalty thereof with the Saxons of old in this 
Kingdom was called Lairwite or Lecherwite , and Legergeldun, 
from two Saxon words ſignifying it ſeems concumbere and multta, 
4) Bl.Nomo- («) aFine or cuſtomof puniſhing of offenders of that kind;which 
x.verb. Priviledg is faid to have belonged anciently to the Lords of ſome 
—_ Mannors, in reference to their Villans and Tenants. (w) And 
ry by Statute Law , as alſo by the Jaw of the Land, a Wifethat 
c. 47. rorhis Clopes, and departsfrom her Husband with an Adulterer,.and 
purpoſe & Co- refuſes to be reconciled to him, loſeth or forfeits her Dower or 
loſt. par.q.fo. Jointure, (x) yea though ſhe departed from him with his 
=o A weſt, Own conſent, to which purpoſe remarkable is that Caſe of Sr. Fobn 
2c.34.Co.1.p. 4 Camois, Son of the Lord Ralph Camers, in the time of Ed, 
loſtfo.4z3. the firſt , who of his own voluntary Will gave and demiſed his 
own Wife Margaret, Daughter and Heir of. Fohn de Gaideſaen 
unto Sr. Wiliam Pannell Kt. and together with her gave, gran 
t 


Of Adultery. 


475 


red, releaſed, and Quit-claimed all her Goods and Charttels, &c. 
{ that neither himſelf nor any other in his name, ſhould ever af- 
ter make any claim, or challenge any interelit in the ſaid Margarer, 
orto or in her Goods or Chattels, &c. Whereupon, ſhe demand- 
ing her Dower in part of the Lands of St. Zohn Camos there hap- 
pened a Suit ar Law, wherein ſhe was overthrown by Judgment 
given » Thar ſhe ougbt to have no Dower out of his Eſtate, upon the 
Statute of Weſtm, 2. Quia receſſit 4 Marito ſuo in vita ſua, & vixit 
ut Adwltera cum predifto Gulielmo, &Cc. (y ) 

(12) There are of the Church of Rome, who hold that Adul- 
tery in conjugato cum ſoliuta is minus peccatun quam in conjugara cun 
ſolo, the reaſon they give for it is, for that it is far more re- 
pugnant to the Law of Nature that one Woman ſhould be joyned 
to two Men, than e conrra, and ſuppoſe that Bigamy in the Pa- 
triarchs of old is an impregnable Foriification of that Reaſon ; 
the Feminine Sex will give them but litthe thanks for this Opini- 
on: But leaving them to enjoy the one and the other, we hold 
that This, as tothe Inquiry and Puniſhment thereof, is proper- 
ly within the Ecclefiaſtical Cognizance, it being moſt conſonant 
to Reaſon, that in what Juriſdiction Matrimonial Cauſes are 
controvertible , in the ſame ſhould the. Violation of Conjugal 
Rights be diſcuſſed ; to which end, as well the Civil as Canon 
Law (though that eſpecially) are furniſh'd with great variety 
of Conſtitutions , to obviate all manner of circumſtances rela- 
ting to this Subject, Paſch. 8. Car. B. R. Caſe Maringly verſ. Mar- 

. It was Reſolved, that the cognizance of all Fornications, A- 

ulteries, and of perſons ſuſpected to live in Adultery, doth be- 
long to the Eccleſiaſtical Court. Jones Rep. So then Adulterium 
being quaſi Acceſſio ad alterius thorwm , is the violation of anothers 
Bed; whence it is required, that either both, or one of the Par- 
ties, be under the Matrimonial Vow; for that conjugal circum- 
ſtance, either in the Male or Female, is as the cauſa ſme qua non, 
that the luxurious Act falls under the notion of Aawlrery, in di- 
ſtintion from acts of the ſame kind under other circumſtances : 
For the Lai holds, that it may be committed in a threefold man- 
ner, either ex parte viri, vel femine, vel utriuſq, alway ſuppoſing that 
one or both are Matrimonaliz'd, and both living. The Penalty of 
Adultery hath varied according to the Laws and Cuſtoms of ſeveral 
Nations, and of ſeveral Ages in the fame Nation; as appears by 


— 


(y) Camdd. 
Brit. tit. Saſ- 
ex. & 


Inſt. 2. p. fo. 


what hath been ſaid on this Subject > The puniſhment of this epi- Leſſius de 
demical evil, the very Brutes and meer Animals have given us a Juſt. & jur. 


preſident of, if credit may be given to ſuch as have made report of 
the Stork,, of which Leſſizs writes out of another Author, as being 
aCreature of ſtrange abhorrency and revenge of Adultery, that by 
Cccc the 


lib.4- cap. 3+ 
Deb. 10, nu. 
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the very inſtinct of Nature the jealous Animal, impatient of yig- 
dicating his defiled Neſt, ſummon'd others of the ſame Feather 
adviſe in the Caſe, Teſtifying that in hus own: time a certain Srah 
being as it were convicted of Adultery per olfattum maſculi ſui 
the ſmelling of her Male, he conven'd a Flock of other Story, 
before whom he ſo proſecuted ( Veſcio qualiter, ſays the Author) 
the Inditment againſt the Female Srork, that ſhe was firſt de- 
plum'd, then tornin pieces by the rude Multitude of the other 
Storks , as if ina ſolemn Council they had all unanimouſly ſentenc' 
her:to death as an Adultereſs, If the report ſeems improbable, 
yet the Moralis very applicable. 


CH AP. XXXV. 
Of Baſtards and Baſlardy. 


1, WhatBaſtard ſignifies; the derivation of that word. 

2 The difference beeween Baſtard and Mulier z what Mulier ſigni- 
fies;, and why ſo called. 

3. Baſtardy diſtinguiſn'd at the Common Lay into Special and Ge- 
neral Baſtardy. 

4. Preſumptions of Law touching Baſtardy, in caſe of the Huibands 
abſence from hu Wife. 


' $. Five Appellations of Baſtards for diſtinftions ſake at the Civil 


Law, with reſpett to the ſeveral qualities of the Perſons of whom 
they were begotten. 

6. The differem Modes of proſecution of Baſtardy in the Temporal 
and Eccleſiaſtical Courts. 

7. Limitation of Time in reference to Birth and Baſtardy by the 
Guil Law; Thechaſt Widow of Paris, whoſe Child born the 14th 
Menth after her Husbands death, was adjudged Legitimate. 

8: Of a Child born before Marriage, or immediatelyafter Marriage , 
or long after Marriage of a Woman whoſe Husband died without 
Bedding her, whether Baſtard or not ? 

9. Thelegal computation of Time touching the Birth of a Child, whe- 
ther Legitimate or not, And of ſuch as are begotten after a Di- 
Vorce. 

10, The puniſhment of a Woman having a Baſtard, th # may be 
y wand. x to the Pariſh. - ” 

11. How the ſame Perſon may in divers reſpets be both a Baſtard or 
Nullius Filius, and yet a Sor. 

12. The Phyſiians report in Court, in a Caſe at Common Law, how 
long aWoman may go with Child. 

13.. The Biſhops Certificate requiſite in a Plea of Baſtardy,in diſabi- 
lity of a Plaintiff. 

14, The. Power of the Juſtices of the Peace, and of the Seſſions, in re- 
ference to the repured Fathers of Baſtards. 

15. In an Attion for ſaying ſuch an one had a Baſtard, a Prohibits- 
on to the Eccleſiaſtical Court, becauſe they admitted the Defendants 
Confeſſion, but would not allow of his Fuſtification. 

16, Who are held as Baſtardiz'd at the Common Lay. 

17. What a Mulier is at Common Law. © 
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18, Other Deſcriptions of Muliers and Baſtards, 

19. The difference berween the Civil and Common Law in point of 
Muliers 4d Baſtards. 

20, What kind of Divorce ſhall Baſtardize the Iſue. 

21. Different Reſolutions touching Baſtardy. 

22, A Mans Divorced Cauſa Frigiditatis, Marries again, hath 
Iſſue by the ſecond Wife, the firſt Living, Quelt. Whether tha 
Iſſue be a Baſtard ? 

23. A Caſe of Remark, touching this Subje> adjud, in Ire. 
land. 


( "3: STARD, Baſtardus, Nothus, Spurize, Filius, Naty- 


ralus ,, Filius Populi , Filius nullins , Inceſtuoſus —— 

Adulterinus , illegitimo coitu Progenitus. Baſtard. is 1 
7a) Caſſenc de French word, Beſtardd Britiſh , yet ſome are of opinion that the 
Conſurt. Buy= Word [ Baſtard] hath its derivation from two German words 
geund.p.1116. [ Boes art | that is, Degenerss ingenii, Q, an cn 8 Gree. Balaris 
(b) Terms of j, e, AMererrix vel Concubina. Baſtard and Filins Naturals are beth 
44 _ one (a). Baſlard is that Male or Female that is begotreiiand born 
a _ J. as of any Woman not Married,{o that the Childs Father is not known 
M:/ier ac- by order and judgment of Law, for which reaſon he is called Fil 
cording ro #l- Populi ( b). 


_ ade- (2). Baſtardand Mulier are oppoſedeach to other at the. Cominon 
() ig pan Law, Otherwiſe at the Canon Law. For at the Common Law by 
Mulirr & Lit, Jwdier is mcant and underſtood one that is lawfully begotten and 
Tenures. lib. born, and therefore where they are compared together we ſhall 
Z. cap. 6. find at that Law this addition to them Behoweine or Elder, and 
= —_ Mulicer puiſne or Younger ;, and by the Common Law he or ſhe that 
(6 4 ws 4 * 1s born before Marriage celebrated between the Father and Mo- 
Smith, de ther,is called a Baſtara; and by that Law,a Child begotten and born 
Rep. Angl. of a Womanoutof Marriage, by one who after Marrieth her, is 
hb 3.cap-5- faid to be not a Mlier but a Baſtard (c), This word [ Malier ] 
(e) —_— ſeems to be a word corrupt from Alior, or the French [ Melienr ] 
<7 & Skene ſignifying at Common Law the lawful iſſue, preferr'd before an 
de verb. ſig. Elder Brother born out of Marriage (4). But by Glanvile ſuch 
verb. Mulie- Lawful Iſſue ſcems rather Mulier than Melior, becauſe begotten 4 
Vid. _ Muliere,, and not ex Concubina;' for he calls ſuch iſlue, Filios Mw 
Lite. fo. —_ keratos, oppoſing them to Baſtards (e), Quia Mulieris appellarione 

= b. and 243. b, #x07 Continetur, |. Mulieres 13. bid, gloſs. De verb, fign. 

( f) Bra. (3.) Baſtaray [_Baftardia ] at the Common Law ſignifieth a de- 

6mm fo 9% felt of Lawful Birth objected to one begotten out of Marriage (f). 
4 p ""_ mn which Law doth diſtinguiſh Baſtardy into Special and General(g). 
(þ) d.Star, The later whereof being only a Certificate (hb) from the Biſhop 


9H.6.141 ofthe Diocels to the King's Jultices,after jaſt enquiry made whe- 
ther 


UM 


and Baſtardy. 

ther the Party enquir'd of, be Baſtard or not, upon ſome queſtion 

of Inheritance; and the former being only a Suit commenced at 

Common Law againſt him that calls another Baſtard; This being 

called Baſtardy ſpecial, becauſe Baſtaray is the principal and ſpe- 

cial matterin Trial : As the other is called Baſtardy General, be- 

cauſe Inheritance is there the chief thing under debate and in con- 

teſt; By both theſe ſignifications Baſtardy at the Common Law 

ſeems to be taken only for an Examination or Trial, whether a 

Mans Birth be illegitimate, and ſo does but rather imply what it is 

not, than expreſs what it is (5). Which ( according to a better De- 77) Vid. Bro. 

fnition ) is an unlawful ſtate of Birth, diſabling the Party to ſuc- fit. Baſtardy, 

ceed in Inheritance, nu. 29. 

.(4.) It appears by what hath been faid, that a Baſtard is one: 

thatis born of any Woman, ſo as the Father be not known accord- 

ing to the order of Law (k,). So that if any Woman hath a (&) Co.8.102; 

Child before her marriage, it is a Baſtard: And though the Fa- © ©5-ſup. Litr.. 

ther thereof after marry the Mother, yet in the judgment of the *4# 

Common Law it is ſtil} a Baſtard, .but at the Canon Law it is 0- 

therwiſe gfeforeſaid (/). If one marry infra gradus Maritagit (1) St. 20H, 2, 

and hath'Mereby Iſſue, 2». whether it be a Baſtard or Mulier in ©. 9. 1H. 6, - 

caſe Divorce doth after thereupon enſue (»:), If there be Ifſue hy 3': ©9- on 

2 ſecond Husband or Wife, the former then living, fach Iſſue is a _ 

Baſtard (z). A Woman Eloping from her Husband, and living 6 Dogery 

ip Ayoutry ( her Husband being beyond Seathat he cannot come Broo. Sc. 

ather ) having Iſſue in this time; this.Iſſue ſeems to be a Baſtard : 43 and 93. 

But by the Common Law, if the Husband be intra quatuor maria ,*3* 3% © 

(he) within the juriſdictionof the King of England; and his Wife (7 39.4 3- 

have Iſſue in his abſence,No proof is Admiſſable to prove the Child. 19 Ed. wh : 

2 Baſtard, unleſs there be an apparent.impoſlibility of Procreation: ; 

inthe Husband ; in which caſe ſuch Iflue, albeit born within mar-/(0) 43 E. 3. 

riage, is a Baſtard (ov). And by the Civil Law, if the Husband be: 19+ 7 H. 4. 9, 

ſolong abſent from his Wife, or by no poſlibility of Nature the 7 5: 9: 

Child can be his, or the Adulterer and Adultereſs be ſo known to 44 8.3. on 

keep company together, as that by juſt account of time, it cannot H, 6. gg »s 

fall out to be any other mans Child but the Adulterers himſelf, it is Co; on Lit. 

accounted to be a Baſtard : And yet in theſe very caſes within this 244: 

Realm, unleſs the Husband be all the rime of the impoſlibility of (p) Ridl. 

Procreation ( as aforeſaid ) beyond the Seas, the Rule of Law will par. _ 

hold true, Parer #s eſt quem Nuptie demonſtrant ( p). bee * Wm 
Note in Debt upon an obligation by Ceok Chief Juſtice; And ſo was (4) Sr. Falter, 

the Opinion of the Civilians, That a Diſagreement to the marriage Sands. verl. 

had under the Age of Conſent, at the Age it ought to he publiſhed _ __ 

1n Court; otherwiſe the Iſſue may be Baſtarded. For a Difagree- yrs 

ment in Writing is not a ſufficient Diſagreement for a good Noy's Rep. 

Proof (g). (5.) The 
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( 5.) The Law hath given ſeveral Appellations for the diſtin. 
Ction ot Baſtards according to the different conditions of the per 
ſons of whom they were begotten; As when they were begotten by 
perſons of a ſingle and unmarried Eſtate, and of ſuch as were kept 
as Concubines, the Gil Law called them Filii Naturales : if be- 
gotten of ſingle Women, not deſign'd for Concubines, for fatif- 
taction of preſent Luſt, then they were called Spuri: : if begotten 
of ſuch asthe Law ſtyles Scorra,or common Harlots by publick pro- 
teſlion, than they were called Manzeres : if begotten of Married 
Women, then they were called Norhs : if begotten between Af- 
ccndents and Deſcendents, or between Collaterals contrary to the 
Divine Prohibition, then they are called Inceftxos. 

(6.) Baſtardy ſo ſtains the Blood, that the Baſtard can challenge 
neither Honour nor Arms; and ſo diſables him;that he cannot pre- 
rend toany ſucceſlion to inheritance. The Temporal and the Ec- 
clefiaſtica?! Laws with us do not differ as to matter of Baſtardy, but 
ſomethin,, as to the proſecution thereof ; The Eccleſiaſtical Law 
brings it two ways to Judgment, /ncidently and Principaly; the' 
Common Law makes two ſorts thereof, General and Special.. Inci- 
dently at the Eccleſiaſtical Law,when it is pleaded in Bar toa claim 
of ſomething in right of Narivity : Principally, when by reaſon of 
ſome ſlanderous and reproachful ſpeeches,it is brought before ths 
Court as the principal matter in Judgment to bealledged and pro- 
ved, that thereupon Sentence may be pronounced accordingly by 
tae Eccleſiaſtical Judge, Ad Cmiam enim Regiam non pertinet ag- 

(y) Glanvil. noſcere de Baſtardia (r)., General Baſtardy at Common Law , 1s 
!:b.3- cap,13- ſo called becauſeit is in groſs objected in Barr againſt a Man todif 
appoint him in the principal matter of his Suit. Which, becanſe 
it 15 of Eccleſiaſtical Cognizance, iſ ſent by the King's Writto the 
Ordinary, to enquire whether the Party charged with Baſtardy 
were born in, or out of Lawful Matrimony ; Andasthe Ordinary 
finds the truth of the matter upon due examinations, ſo he pro- 
nounceth accordingly in his Conſiſtory, whereof he returns Certi- 
os) Ridly: ficace to the Temporal Courts (5). Special Baſtardy at the Common 
uti ſupra, Laws ſeems to be only that, where the Matrimony is confeſt, but 
the Priority or Polteriority of the Nativity of him, whoſe Birth 1s 
(t) Ivid. queſtion, 1s controverted (t). 
General Baſtardy ought to be Tried by the Biſhop, and not by 
(1) 12 E.3-40, the County (7). But Baſtardy in this ſenſe cannot be tried by the 
Ordinary othcrwiſe than by vertue of the King' VVrit, on 
/»1 7.x. Ba- ſome Suit depending inthe Temporal Court (»#). When liſue 1s 
larly 55. joyn'd on Battardy,before it be awarded tothe Ordinary to Try It 
39E- 3-31. Proclamationthereof is made in the ſame Court, and after Iſſueit 
lp Per 490% js certilied in Chancery, where Proclamation 1s made =_ - 
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Month for three Months, and then the Lord Chaxcellouy certifies it 
to the Court where the Plea is depending and after it is Proclaim- 
edagain in the ſame Court, that all ſuch whom the ſaid Plea con- 
cerns, may appear and make their Allegations before the Ordinary 


(*); whoſe Certificate of Baſtardy is nothing to the purpoſe,unleis (r) 12H: 5. 
it come in by Proceſs at the Suit of the Parties (9). And this Bz- + 17. 


ſtardy ought to he certified under the Seal of the Ordinary, for it 


0) 7 8.5.32. 


isnot ſufficient to certifie it under the Seal of the Commilſſary (p). (,, 25 8.6.1. 


And although the Defendant be certified a Baſtard by the Orarnary, 
the Certificate (hall loſe irs force,if the Plaintiff be afterwards 
Nonſuit, for then the Certificate is not of Record (4). 

In the Caſe of Elborough againlt Allen, it was ſaid by Crook , that 
for calling one Baſtard generally,there is not any ſufficient Ground 
of Aftion at the Common Law, bur if there be any ſpecial Lok 
: thereby, it ſhall be a good ground of Attion at the Common Law, 

as if a Man be upon Marriage, or in treaty for the ſale of Land, 
whereby his Title is-diſparaged. Doderidge Jultice ſaid, That the 
word Baſtard is generally of another Juriſdiction, and belongs to 
the Eccleſiaſtical Court to determine what ſhall be Baſtardy, and 
their Judgment is given for the damage, which the party had in 
his birth, and for that their Entry is qua leſis eft natalitiis. And in 
this Caſe the Chief Fuſtice ſaid, that generally to ſay F. S. is a Bs- 
fard, F. S. hath not cauſe of Aftion given him thereby ; bur if. 
there be a Temporal cauſe averr'd, the Common Laiv m2y proceed 
therein; for though Origivally Baſtardy be of the Eccletiaftical Jv- 
riſdiction, not Triable at the Common Law:and therefore as in its 
general nature it is of the Spiritual Juriſdiction, ſo being by its 
generality no ground of Action at the Common Law, yet if one be 
toſue for a Chrlds part, or ſuc for the Adminiſtration of his Fa- 
thers Goods, and this be ſet forth in the Declaration, it will main- 
tainan Aftionat Common Law. Doderidge Juſtice aid, Thar to 
ſay generally that one called him Baſtard, is not ground of Action, 
if he doth not ſhew ſome ſpecial Loſs thereby, as when a Woman 
brings her Aftion, and fays that ſhe was in Treacy of Marriage,and 
that the Defendant called her Whore, this will not maintain an 
AQtion unleſs ſhe ſay withal, that by reaſon of theſe words ſhe 
loſt her preferment ; but Chamberlaiz Juſtice ſaid: to call a Woman 
Whore is at this day a ſufficient cauſe of Ation for her, for thar it is 
puniſhable'by the Statute ; He alfo further ſaid, thar if a man Libel 
mthe Eccleſiaſtical Court, that he hath Lands by deſcent, and that 
J.S. call'd him Baſtard, they may not proceed there; or if they 
do, a Prohibition lies; He further faid, that for calling a Man B- 
fard quazally, without ſpecial Loſsalledged, Attion ſhall be main- 
tained, and Cited a Caſe ivr 6 Ez. Dyer. Where a Man recove- 
red 
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Mich. 20. Jac. red great Daminages, for that the Defendant had faid that his F4- 
B. R. Elbor01g9 ther was a Baſtard; and cited alſo one Nelſon and Stokes Caſe in 
verſus An. 5 Fac, wherethe Plaintiff did not alledge any ſpecial cauſe of Ati. 
Nall, Rep. on, and yet recovered. 

( 7.) By the Civil Law ſuch as were born in the beginning of 
theeleventh Month.next after the deceaſe of their Mothers Hu. 
band were to be accounted legitimate, but ſuch as were born in the 
end thereofwere to be accounted Baſtards Auth.Col.4.yet theGloſ 
there relates to a matter of Fact contrary to this Law , and gives 
us an inſtance of a Widow in Paris, who was delivered of a Child 
the fourteenth Month after her Husbands death, yet the good re- 
pute of this Womans continency prevailed ſo much againſt the 
Letter of the Law, that the Court Judg'd the cauſes of Child-birth 
to be ſometimes extraordinary, the Woman to be chalit, and the 
Child Legitimate. Hoc ramen in exemplum trahi facile non oportet, 
as the Gloſs there concludes. : 

(8.) By the Common Law, if a Child be born but an hour af 
ter theſolemnization of Marriage,it ſhall be the Husbands,though 
it were begotten by another Man, who was not the Mothers Huſ- 
band, and may be the Heir of him who Married the Mother but a 

{) Termof Day before the Birth of ſuch a Child (#) for in that Caſe he is not 
— "ag reputed a Baſtard, who cannot inherit Landas Heir to his Father, 
; Y* norcan any perſon inherit Land as Heir to him, but one who is 
(x) Littl.Se&, Heir of his Body (x). Otherwiſe it is in caſe the Child were be 
401. Ficz. B, gotten by him who after the Birth of the Child doth Marry his Mo- 
_ ther; For in that Cafe notwithſtanding ſuch Marriage ſubſequent 
tothe Birth, the Child is reputeda Baſtard inthe judgment of the 
Common Law, as being born out of Wedlock, though according 
to the Eccleſiaſtical Law the Child in that caſe is reputed as Legj- 
{y)St. 20.3. timate (y ). But if one Marry a Woman, and die before Night, 
Ye —_ : = without ever bedding her, and ſhe after happen to have a Child, 
- _ 4 withinpoſlibility of conception in reſpect of time computable from 
«ia ſubſequens ſuch Marriage, it ſeems it ſhalll be accounted his Child, and Legi- 
matrimonium timate (z). 
rollit culpam (9g) If a Child be born within the tenth Month ( computing 
5 Vid Exp thirty days to a Month ) next after a Mans death, it ſhall be repu- 
| ted his Child as a Mulier , but the moſt natural time is nine Months 
and ten days ( computing twenty eight daystothe Month ) which 
is forty Weeks; or any day in the tenth Month may be natural & 
(a) Co. fup. nough (a). Alſo the Children begotten under a ſecond Marriage 
Lirt.123- after a Lawful divorce from a former, are Legitimate, and not 
Arſop's Cale. paſtards (b). And the Child wherewith the Mother is viſt 
= 9 _ bly big when ſhe raketh a ſecond'Husband, ſhall be reputed the 


{+) Co.4. 29, Child of the former Hasband, though. born after Marriage _ 


Dawyer 117. 
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the ſecond. Otherwiſe, ifat her ſecond Marriage ſhe were ſo pri- 

vily withChild as that it could nat be diſcerned;underſtand it with 

this limitation, if by poſſibility of nature it may be ſo, (c). And if () 21 Ed.3. 

a Widow take another Husband, within ten daies next after the 39- 

death ofher former, and be delivered of her Child eleven daies be- 

fore or after forty Weeks from the death of the ſaid former Hus- 

bandit ſhall be reputed theChild not of the former, but of the la- 

ter Husband(4d). And in one Thecker and DuncombesCaſe it was Ad- (4) 18 Ed. 1. 

judged that a Woman may havea Child in 38 Weeks, and that by Com. Beaf. 

cold and hard uſage, ſhe may go with Child above forty Weeks ——ap4 5 

which was mention'd by the Court in the Caſe of one Owen againſt  * 

Jevon inan Action of the Caſe for ſaying This is the Whore that my 

Man C. begat a Baſtard on \, and upon a Verdidt for the Plaintiff it 

was moved in arreſt of Judgment, that the words are not Actio- 

nable, becauſe there is no ſpecial loſs or dammage alledged by the 

' Plaintiff, and that in one Lighrfoors Caſe againit P:got it had been 

Ruled that an Action lies not for ſaying a Woman had a Baſtard : 

but it being Argued on the other ſide, that the words are Attiona- 

ble, becauſe if they were true, the party of whom they are ſpoken 

is puniſhable by the Statute of 7 Fac. with corporal puniſhment, 

Judgment was given for the Plaintiff, ſe. (e). (e) Trin.& 
(10.) The puniſhment of a Woman thar hath a Baſtard, that Paſch.16gr. 

may be chargeable to the Pariſh, is theHouſe of CorreCtion for one 1-21 7. B.R. 

year by the Statute (f) | yn 
(11,) Althoughin the judgement of theCommonLaw a Baſtard Rep, Lg 

be reputed quaſs nullizs Filtus (g), infomuch that, if being ſeiz-(f) 77 Jac. 

ed of Lands in his own right, he die without Iſſue of his Body, cap- 4: 

they may Eſcheat ; yet even by that Law the Baſtard in reſpect of (e) Lirtl-41.b. 

his Mother is faid to be a Son (h). But in reſpect of the Father he a, Vids he 

is faid to - be »ullixs Filins, and thefore in the Caſe of Ralph Ha- 7" 

ward and the Lady Anne Powes his Wife in a Writ of Partition, 

it was held, that if the Mother diſpoſe of all her Lands holden in 

Knights Servive, to her Baſtard Daughter by conveyance in her 

lifetimezthat the ſame is out of the Stat. of 32 H. 3. becauſe ſhe is 

but a meer Stranger to the Father, becauſe nullizs Filia ;, and the 

aid Stat. ſpeaks of Lawful generation. And inthe 39 E4d.3.42. (5) Vid. r3. 

ina Precipe, where -a Baſtard was named Filixs F.S. the Writ for Eli. Dyer. 

that reaton did abate(s). Forthe fame reaſon alſoir is, that in a 295 and 14 

conveyance by a Father to his Baſtard Son,natural affection is not a _ 

ſuſcient contideration ; for that he isa Stranger in Law although Abridgcerd. 

he be aSon in Nature (&). And yet it ſeems ifa Grant be made Baſtard. 

toa Baſtard by the Sirname of him who is ſuppoſed to beget him, (4 Mic23 

tis good, if he be known by ſuch-Name;, and yer in truth he is Eliz. Dyer. 

mellixs filius, And if Hugband and Wife Divorced cauſa Precon- 220 

Dddd trattus 
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rrathus, the Iilue hath lolt hisSir name, for Cognomen Majorum eſtes 

ſanguine trattum ; and the Iſſue now is Baſtard and nullixs fili ; 

yet becauſe he had once a Lawful Sirname, it is a good groundof 

reputation, to make him a reputed Son, which is a good Name of 
(1) Co.5,par. Purchaſe (7). And it hath been relolved that a Child begotten 
65.in Sr.Moi/e by a ſecond Husband (living the former) of a Woman divorced 
Finchi's Cale. from the former cauſa Precomrattns, is legitimate and no Baſtard 
(m)Nich.28. (23), But in another caſe, thata Child begotten aſter Marriage ſo- 
El.Cobe par. 4- YY - . ON 
25. Banting IEMNIZ d infra annos nubiles, and for that cauſe after divorced, is il- 
and Ling legitimate and a Baſtard (#). 


wells Caſe, (12.) A. Takes B. to Wife and dies, B. after forty Weeks and 
4 ') C0.7-PaT» ten Daies is delivered ofa Daughter. The Queſtion 1s, whether 
"ids *®* the Daughter {ball be Heir to her Father, or a Baſtard ? The Afic- 


mative prevails, and ſuch a Child may be lawful Daughter and 

Heir to her Father ; for a Poſt-narus, that is born after the forty 

weeks, may as well bean Heir as an Ante-natws that is born at the 

end of ſeven Months; And a Child may be Legitimate, although 

it be born the laſt day of the tenth Month after the conception 

thereof, computing the Months per menſes ſolares & non lunares; 

according to the report given upon Oath by the learned Phyſicians 

Co)Mich.179. in Alſop's Caſe (0), It a Man hath Iſſue born by his Wife forty 

Jac.B.R.Alſop Weeks and eight Daies after his death, as if he die the three 

I and twentieth of Afarch, and the Iſſue is horn the ninth of Janw- 

ON® PI” ary next following, that Iſſue ſhall be held Legitimare, for it may 

Godb.281, be Legitimate by nature, and it ſeems the Common Law doth not 

the ſamecaſe. limit any certain time for Legitimate Infants to be born : (p) upon 

Mich. Jac.B.R- eyidence at the Barr which concern'd the Heir of one Azarewes,it 

was reſolved by the Court, that Dr. Paddey and Dr. Momford,Phy- 

ſicians, ſhould ( being firſt ſworn) in that caſe inform the Court 

upon their Oaths, whether according to nature ſuch Iſſue may be 

Legitimate, and they ſaid that the exact time of the birth ofanIn- 

tant is 280 daics from the conception, viz. nine Months and ten 

Daies after conception, accounting it by the Solar Months,viz. 30 

daies to each Month; bur it is Natural alſo if he be born any time 

of 10Months,viz.in 4oWeeks,for by ſuch account 10 Months and 

40 Weeksare all one, but by accident an Infant may be born 

BraAlib. $6, After the 40 Weeks, or befere: S partus naſcatur poſt mortem Patri 

417-b. (qui dicitur Poſthumws) per tantum tempus, quod non ſit veriſimile quod 
poſſit eſſe defuntti filus,C hoc probato tal dict poterit Baſtardus. 

(13.) It isagreed on all hands that Baſtardy isan Ecclciiaſtical 

Cauſe, and of Eccleſiaſtical Cognizance ; and therefore if Baſtardy 

be pleaded in difability of a Plaintiff, the ſame ſhall be Tried by 

the Certificate of the Biſhop, whether it be in a Real Action rela- 

ting to Inheritance, or Perſonal relating to Slander or A 

where 
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where Action on the Caſe will lie: But if it be pleaded, that the 
Plaintiff was born at ſuch a place before the Marriage ſolemnized, 
and ſo he is a Baſtard : This the Common Law calls a Special Ba- 
ſtardy, and ſhall be tried by a Jury at the Common Law, where 
the Birth is alledged ; (r) So in the Duke of Swfolk's Caſe of (+) Vid. Co. 8. 
Partition, where Special Baſtardy was pleaded, and Iſſue there- Par-Caſe of 
upon taken, the Trial was awarded to be by a Jury of Londoz, Poaceae 
(s) And where inan ACtion upon the Caſe brought for calling one |, _ 
Baſtard, the Defendant juſtified that he was a Baſtard ; it was a- (s) Vid.7.E.6. 
warded, that it ſhould be Tried by the Country, and not by the Dyer. 9. 
Ordinary. (tr )Which ſeems ſomething Paradoxical, that if Ba- F2 Trin-14- 
ſtardy be pleaded in Ds/ability of a Plaintiff, then it ſhall be Tried $6006. REP. 
by the Biſhops Certificate;bur if it be pleaded;that the Plaintiff was 
born in ſuch a place before the Marriage, then by a Jury : The 
- former whereof is faid to be ageneral Baſtardy ;, the other a ſpecial 
Baſtardy; whereas in truth they ſeem both only to differ in this,that 
the former ſeems to be a general relating to the Plantiffs condition 
in reſpeR of his Diſability; the other ſeems to be a ſpecial relating 
to the circumſtances of Place and Time of his Nativity, but both 
referring to his Baſtardy. 

(14.) If a-man, that is ordered by two Juſtices of the Peace 
to keep a Baſtard-Child (he being according to the ſaid Order the 
reputedFather )ſhall appeal from the ſaid Order to the next Quar- 
ter Seſſions according to the Stat. of 13 Eliz. and being there dif- 
charged, and the ſaid Order repealed, ſhall yet afterwards at 'ano- 
therQuarter-Seſlions of thePeace upon re-examination of the mat- 
terbe ordered according to the firſt Order ; in that caſe it hath 
been held by the Court, that the ſecond Seſſions had no power to 
alter the Diſcharge made by the former Seſſions.(v)And in another (©? Trin.9. 
Caſe it hath been reſolved, that before the Statute of 3 Car. c. 4. aq 248. 
the Juſtices at the Seſſions hadino Authority to intermeddle in the Piderrks Caſe, 
Caſe of Baſtardy, till the two next Juſtices according to the Stat. ibid,255. acc. 
of 18 Eliz. had made an order therein; As alſo that by the Stat. of | 
3 Car, the Juſtices of their ſeveral Limits are to make an Order in 
Caſe of Baſtardy. (x)Paſch,19, 

(15. }C.Commenced an Action in the SpiritualCourt again{t}, Car.B.R. 
for ſaying that he had a Baſt. W.the Defendant alledged in the faid $'aters Cafe. 
Court,thatthePlaintiff was adjudged the reputedFather ofaBaſtard Cro.1-par.337+ 
bytwo Juſtices of the Peace according tothe Stat. whereupon he 
ipake the words. The SpiritualCourt accepted of hisConfeſlion,but (1 paſch, 17 
would not allow of his Juſtification;whereupon he prayed aProhi- Jac. B.R. hb 
bition,and it was granted(y).It is not denied,but thatiftheSpiritual and Cooks Caſe 
durt:try athing thatisof TemporalCognizance,aProhibition may ©%-2-par- 
exalthough all the Cauſe were erg ayales was reſolved 535-20d 625- 
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4.36 Of Baſtards 
(:}Cook. 7, jn Kerns Caſe (z), in which Caſe it was likewiſe reſolved, that 
EOS where the Caule is Spiritual, there the Spiritual Court hath Jurif 
wt Mich _ diction; and in the Caſe between Banting and Lepinzwell it was 
E{iz.Cook.g. Iefolved, that the Judges of the Common Law ought ( that is the 
p:r-25- B2xz- word in theReport )to give Faith and Credit to the Proceedings of 
r1ug and Z?- theSpiritualCourt,albeit it be againſt the Reaſon of their Law(s), 
-- —oqy (16.)Ifa man having a Wite, take another Wife, and hath If- 
verk. Baſt ard, fue by herliving the former Wife, ſuch Iſſue is a Baſtard (6), for 
Cal. 5. the ſecond Marriage is void (c). If a man Marry one within the 
(5) 18H.6.31. Degrees prohibited, the Iſſue betwenthem is not ( by the Common 
—_— > Law) a Baſtard, until there be a Divorce,for by that Law the Mar- 
4 7 ' Triage isnot till then void(4).(So it is although the Brother Marry 
(c) 32.AM. 24. the Siſter ) (e) If a Man hath Iſſue by A. and aſter Marries her, yet 
Adjudg. the Iſuc is a Baſtard at the Common Law (Ff). An ldeot may con- 
(4)18.H5. ſent to Marriage (by the Common Law) though he were arldeot 
= "> from his birth, and his Iſſue by that Law is Legitimate (g). Ifthe 
32. Husband be caſirared, ſothar it is apparent that he cannot by - 


39 ge poſllibility beget any Iſſue, and his Wife have Iflue divers years 


j) 47-E 3-1. ter, it ſhall be a Baſtard, although it be begotten under Marriage, 
er 24 for that it is apparent that it could not be Legitimate(#). 


18E.4 20. ( 17.) By the Law of the Land aMan cannot be a Baſtard who is 
5$E.3-31.>. born after the Eſpouſals, unleſs there be ſome ſpecial matter inthe 
334a1i.24 caſc(z).If a Woman be big with Child by A.and after A. Marry her, 
oP 3* .} and the Iſſue is born within the Eſpouſals; in this Caſe by the Com- 
_ -—} " mon Laiv the Iſſue isa Adulier, and not a Baſtard(k),So it a Woman 
C)Hill.1z, be big with Child by one Man,. and after-wards another Marrics 
Jac. in Game- her, andaſter the Iſſue is born, ſuch (ſuc is a A4dzer,for that he is 
ra Stellata In- hgrn under Eſpouſals,and cannot He held the Ifſue of him by whom 
rr aj. ſhe was with Child,becauſe that cannot be certainly known(/);and 
tis, andrwo {© it is zlthough the Iſluc were born within three daies after Mar- 
Hintons and TIAge (Mm). 

Starty'y De- (13.) If a Woman Covert hath Iſſue in Avourric,yet if the Hus- 
—_—_— band be able to get aChild,and be infra quatuor mariazthe Iſſue 1500 
-— wane Sang Baſtard(»).Ilf aWoman Elope and live in Avoutrie-with anotherMan, 
andMgntac4te during which Ifluc is born in Avourrieyet it is a Mulicr by theCom- 
but Hobart E- monLaw(o)But then the Husband mult be infra quaruor marial0 3s 
—_ that by intendment he might come to hisWife,otherwiſe the lſſuets 
C) - ee Baſtard(p).But ifa Woman hath Iſſue,her Hushand being beyond 
21 E.3.39. Seafor ſevenyears together before the liſue was born,ſuch Ulue is2 


39E 3.311 Baltardat the Common Law(q).If a Feme Covert hath Iſſue, her 
31 Atl.ph1c. 

2 E. 3-29-per Hirle. and Tond.{b) 4483-12. 45E.3; - )1 H.6.3.contra.44 Ed.3.12.b.45E-3. 
28.cont. 18 H.6.3 1.b.(n)18E. 4.3 )RNL1 4. Jac.Cam.Stellat.ubi ſupra (o)1 H.6.3-43 E-3-18b, 
yd + 4 tbid. Cam.Stellar, (p) 4o E.3-20.AMLS8. (4) 18 H.6.17,04) 18H-6.34. 
a I H.6.3- 0 
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Husband being beyond Sea tor ſix years beforc the line is born, it is 
2 Baſtard at the Common Law (+). If a Woman hath Iſſue, her 
Husband being within 14 years of age;the Iſue is a Baltard ar the 
Common Law.(* )qrere. 

(19.) A. hath Iſſue by B. nd afrer they intermarry, yet the I(- 


(5)r$ E. 4.32, 


- and by the Eccleſiaſtical Law aBaſtard (7). Ifa Woman Elope --hettinn 


and hath Iſſue in Adultery, ſuch Iflue is a ulzer at the Common 
Law, and a Baſtard by the Eccleſiaſtical Law {s); yet ifthe Wo- 
man continue in Adultery, and- hath Ifſue, ſuch Ifluc are Baſtards 
even by the Common Law (z). Bur by the Law of the Landa man (41,.e. 2, 5. 
may not be repute\l a Baſtard who is born after Eſpouſals, unleſs 
there be ſome {pecial matter in the Caſe as aloreſaid (x). Bur if a (4) ibig, 
man who hath a Wife, doth during her life take another Wife, 
and hath Iſſue by her, ſuch Iſſue are Baltards by both the Laws, for 
the ſecond Marriage is void (x) (x18 E.4.30 
(20.) A Divorce cauſa Precontrattus doth Baſtardize the Iſſue, b. 
(y) ſoalſodoth a Divorce cauſa Conſaguinitatis (2) likewiſe if the ©9-7-K117,44+ 
Divorce be Cauſa Afiniraris, it doth Baſtardize the flue, (a) and G ) qo 
the Law is the ſame; in caſe the Divorce be cauſa Frigidiratis, (b). 5g. 
A Man hath Iſlue a Baſtard, and after Marries the fame Woman, 18 H 5.34. 
and hath Iſſue by her divers Sons ; and then deviſeth all his Goods (247 E 3 78. 
to his Children. 2: whether the Baſtard ſhz1I take by the deviſe ? png” _ 
But if the Mother of the Baſtard make ſuch a devile, it is clear the gy. "az 
Baſtard ſhalltake becauſe he is knownto beChild of theMother(c.) (ib. 47.E.3. 
(21.) B. contracted himſelf to A.afterwards 4. was Married to (5:ib.42. E.3- 
F. and cohabited with him, whereupor B. ſued A.inthe Court of 7%: 
Audience, and proved the contract, and Sentence was there pro- (4) Mich. 25, 
nounced, that ſhe ſhould Marry the faid B. and cohabit with him, ang 25 Eliz: 
which ſhe did, and they had Iſlue C.B. and the Father died : It was B2ntings Caſe, 
argued by the Civilians, that the Marriage betwixt B. and A, was More's Rep, 
void, and that C.B, was a Baſtard. But it was reſolved by the 7#+- 
flices, that C. the liſue of B. was Legitimate and no Baſtard (4d). 
(22.) The Caſe was wherein a Man was Divorced cauſu Frigids- 
res and afterwards took another Wife and had Iſſne ; it was Ar- 
gued by the .Giliwrs, . and alio by the Juſtices, whether the Iſſue 
| WCLgC- 
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were Baſtard or not, it was adjudged that the Iſſue by the ſe * 
cond Wife was not a Baſtard; For that by the. Divorce the Mar- 
riaze was dillolved 4 vinculo Matrimonii, and each of them 
might Marry again : But admit thatthe ſecond Marriage was 
voidable, yet it ſtands good till it be diſſolved, and fo by 
SM conſequence the Iſſue born during the Coverture is alawful IC 
(p) W233 the (b). | 
oy _=— (23.) Upon an information in the Caſtle-chamber in Ireland a- 
Aorris and Fgainlt the Biſhopof XK. andC. B. and others, that by PraCtice and 
#:0:75 Cale, Combination,and by undue courſe of proceedings they endeayour- 
og $Rep. ed to prove the ſaid C.B. (who was ever before reputed a Baſtard) 
Fo te _— to be the legimate or lawful Son and Heir of G.B. Eſq to the dif- 
de c£:41- heriſon and defamation of E. B. who was the ſole Daughter and 
Cbamier en Heir of the faid G.B, And uponOyer of thisCauſe the Caſe appear'd 
frelangD2v9 to bethis, viz. Abont twenty fix years before the exhibiting of 
_ this Bill, the ſaid G. B. had ue the faid C. B. on the Body of one 
F.D. who during the life of G.B. was not reputed his Wife, but 
his Concubine : and the ſaid C.B. for all the time aforeſaid,was on- 
ly accounted the natural Son of G. B, but not for legitimate, Af- 
terwards, viz. fixteen years after the birth of C. B. ( his Mother 
being then living)G.B.took to Wite a Lady of goodEſtate andRe- 
putation, with the aſſent of her Friends, by whom he had Iſſue the 
{aid E.B. and died. After the death of the ſaid G.B. the ſaid C.B. 
his reputed Son (nor his Mother who was yet living) ſaid nothing 
by the ſpace of nine years, but at laſt they practiced and combined 
with the ſaid Biſhop of X. being of their Kin, and with many 0- 
thers to prove the legitimation of the ſaid C.B. by an irregular 
and undue courſe,to the intent to Baſtardize and difinherit the ſaid 
E.B, according to which praftice and combination, the Biſhop 
without any Suit commenced or moved in any of the Kings Tem- 
poral Courts, or any Writ directed to him, to certifie Baſtardy or 
Legitimation in that Caſe, and (which is more) without any Libel 
exhibited in his Eccle. Court, touching that matter, of his own 
will and pleaſure, privately, and not convecatis convocandss, nine 
years after the death of the ſaid G.B. took the depoſitions of many 
witneſles to prove that the ſaid G.B. twenty nine years before had 
lawfully Married and took to Wife the ſaid F.D. Mother of the 
ſaid C.B. and that the ſaid CB. was the legitimate and lawful Son 
and Heir ofthe ſaid C. B. And theſe depoſitions ſo taken, the ſaid 
Biſh. cauſed to be engroſs'd and reduced into the form of a ſolemn 
AQ;and having put his Signature and Seal to that Inſtrument,de- 
livered the ſame to C.B.who publiſhed it, and under colour of that 
inſtrument or Act declared himſelf to be the Son and lawful Heir 
of the ſaid GB. &c. And for this practice and — 
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faid Bilhop of K. and others were cenſured ; and thereupon theſe 
points were Reſolved (1. ) That although all Matrimonial cauſes 
have of a long time beendeterminable in the Eccl. Courts, and 
are now properly within the jurisdiction and cozgnizance of the 
Clergy, yet ab ini non fuit fic . For cauſesof Matrimony as well 
as cauſe Teſtamentary were heretofore civilCauſes and appertain- 


mg to the Civil Magiſtrate, asis well known to all Civilians, nn- ' 


till the Chriſtian Emperours and Kings, as an hononr to the Pre- 
lates of the Clergy, did grant and allow unto them the cognizance 
and Furiſdiction of theſe Caſes. And therefore the King of En- 
gland, who is, and of right ever was the Fountain of all Juitice and 
Juriſdiction in all Cauſes, as well Eccleſiaſtical as Civil, within 
his own Dominions, although that heallow the Prelates of the 
Church to exerciſe their ſeveral Juriſdictions in thoſe Cauſes which 
. properly appertain to their cognizance, yet by the Rules of the 
Common Law, he hath a ſuperintendency over their proccedings, 
with power of direction how they ſhall proceed, and of reſtraint 
and correCtion, if they do not proceed duly in ſome caſes: as is 
evident by the Writs of ſeveral natures directed to Biſhops, by 


which the King commands them to certifie Baſtardy, Excommunt- Le courſe del 
cation, Profeſſion, Accouplement en Loyal Matrimony, De admit. Cleri- Trial de Legi- 


cis, de Cantione admittenda, &c. as alſo by the Writs of Prohibition, ns and | 
ar Yo 


Conſultation, and Artachmert upon a Prohibition, (2.) It was Re- 
ſolved, that the Queſticn of Baſtardy or Legitimacy ought to be 
firſt moved in the Kings Temporal Court, and thereon Iſſue ought 
to be joyned there ; and then it ought to be tranſmitted by the 
Kings Writ to the Eccleſiaſtical Court, to be examined and tried 
there: and thereupon the Biſhop ſhall make his Certificate to the 
King's Court ; to which Certificate being made in due form of 
Law ſuch credit is given, that the whole World ſhall be bound 
and ſtopt thereby. * Burt on the other ſide, if any Suit to prove 
Baſtardy or Legitimacy be firſt commenced in the Eccleſiaſtical 
Court, before any Queſtion of that matter hath been moved inthe 
Kings Temporal Court, in that Caſe Prohibition lies to reſtrain 
ſuch ſuit. To this purpoſe was Corber's Caſe cited, 22 Ed. 4, 
Fitz, Conſultation 6. Sir Robert Corbert had Ifſue two Sons, Robert and 
Roger, Robert the eldeſt Son, being within the Age of fourteen 
years, took to Wife Matild, with whom he cohabited till he 
came of full Age, and they publickly known and reputed for Hus- 
band Wife ; yet afterwards Robert the eldeſt Son doth diſmiſs 
the ſaid Xfarild, and the living, doth Marry one Lerrice, and ha- 
ving Ifſue a Son by the faid Lerrice, dies : after his death Letrzce 
doth publiſh and declare openly, that ſhe isthe lawful Wife of 
Robert and that his Son was a 4lier and legitimate, Where- 
upon 
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—upon Roger the younger Son of S:r Robert Corber doth commence 


in the Eccleſiaſtical Court to reverſe the Marriage between 
Letrice and Robert, and to -put Lerrice to ſilence, © where 


fore Lerrice doth purchaſe a Prohibition ; Whereupon Rogey 


ſets forth the whole matter,and prays a Conſultation, which was 
denied him, and for this reaſon chiefly, viz. for that the Suit 
in the Eccleſiaſtical Court was to Baſtardize the Iſſue between 
Lettice and Robert, and to prove Roger to be Heir to Robert ; and 
the Original Action of Baltardy ſhall not be firlt moved in the 
Eccleſialtical Court, but in the Temporal Court, &c. And tg 
make this point yet the more clear, two Caſes put by Bran, 
bib, 5. tit. de exceptiomib. c, 6. were remembred (1). B. having 
Iſſue of the Body of a Feme-Inheritrix born before Marriage, 
under colour whereof he claimed to be Tenant by the Courte- 
fie, but being for that cauſe barr'd in an Aſſize brought by him 
againſt A. heobtain'd the Popes Bull, and by Authority thereof 
commenced his Suit in the Eccleſtaſtical Court, to prove his Iſſue 
legitimate, quod facere non debuit, as Bratton there faith , and there- 
fore Prohibition was granted to ſtay the Suit, ſhewing the whole 
matter, Er quod predittus B. ad deceptionem Curie noſtre, & ad 
enfirmandum judicium in curia noſtra fattum, trahit ipſum A. in 
placitum coramwobis inCuria Chriſtianitatis, authoritate Literaruwn 
Domini Pape, ad predittum puerum legitimandum, &c. Et cum non 
poſſint Tudices aliqui de legitimatione cognoſcere, niſi furrit loquela pri- 
#4 in curia neſtra incepta per breve, > ibi Baſtardie objetta, & pr 
ſtea ad Curiam Criflianitari tranſmiſſa, vobis probibemus, quod in 
#n placito illo wlterius non procedatis, &c. And in the ſame Chap- 
ter Bratton hath the form of another Prohibition, which makes 
the difference before put more evident, Rex ralibus judicibus, &c. 
Oftenſum eſt nobis ex parte A. &c. quod in cauſa ſucceſſion, & 
hereditatis peritione, debet prius mover placitum in curia noſtra, & 
cum ibi objefta fuit Baſtardia, tunc de inde transmitti debet recordum 
loquele C& cognitio Baſtardie ad curiam Chriſtianitatis, ut ibi ad man- 
datum noſtrum de legitimitate. inquiratur : quod quidem in hac 
mon eſt objſervatum. Et cumhoc ſit manifeſto contra Conſuetuainem 
Regm noſtri, &c. vobis prohibemus, &c. whereby it is very evidelt) 
that if the Eccleſiaſtical Court proceed to the examination 
of Baſtardy or Legitimation without direction of the Tempo- 
ral Court, it is to be reſtrained by a Prohibition. (3.) As the 
Eccleſiaſtical Judge may not enquire of Baſtardy or Legiti- 
mation without ſpecial direCtion or command of the King: fo 
when he hathreceived the Kings Writ to make ſuch Inquiſition,he 
ought not to ſurceaſe for any Appeal or Inhibition, but ought to 
procced until he hath certified it into the Kings Court ; and = 
alſo 
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alſo appears by Bratton in the forecited place, c. 14. Cum autem Fu 
dex Eccleſraſtscus Inquiſitionem fecerit, non crit ab eo appellandym . 
nec 4 perente reg & tenente : a perente non, qu34 talem TurildiEonem 
& talem judicem elegit ;, 2tenente non, quz ſic poſſet cauſam in infinite 
ram protrahere ge juagce in Judicem wſq, ad Papamy & fic poſſet Papa de 
de Laico feodo indivette cognoſcere, See alſo ro this purpoſe 39E.3 
20,4, ina Writ of Dower, where IVe ungues occonple en loyal Ma- 
trimony was pleaded, and IiTue thereupon joyn'd,;the Writ iſſued 
tothe Biſhop to certihe, who certified that he could do nothing by 
reaſon of au Inhibition which came to him out of the Arches, This 
return was held inſufficient, for it was there ſaid, that he ought 
not to-ſurceaſe from doing the Kings command by reaſon of any 
lahibition C4.) Laſtly,it was faid ,that the very canſe 2nd reaſon 
why the Ecctefaiticat Judge may not eaquire of Legirimation or 
Paſtardy, beicre that he nath received dire:tion,or a mandate out 
of the Kings T cmporal Court,doth confiſtia this, that the Eccle- 
faſtical Court never hath Juriſdiction or power to intermeddle 
with temporal Inheritance,directly or indireXly;lt being obſerved 
that Chriſt himfelf refuſed ro medic witha canie of that nature, 
when upon :2quelt made to him,Zuke 12, Adageſter, dic fratri mes 
& dividat' micum bereematen:, he an{wered, Qts me conſlumt fie 
dicem aut drviforem ſupry vor? and thereforein the time of King 
H.3.wnen the uſurped juriſdiction of the Pape was elevated mych 
higher than cver before or ſince 1n the Dominions of the King of 
Ergland, Pope Altx.the third having granted a Commullion to the 
Biſhops of 13ncncfttr and Exon to enquire de Legitima natroitate 
of one zatha, rhe Mother of one Robert de Araeyuna, and if ſhe 
were found legirimate, then to reſtore to the faid Revere the pol- 
ſcion of certain Lands whereof he was diſpolleſs'd,bring inform- 
ed that the King of England was greatly offended at the ſaid com- 
miſſion;he revoked and countermanded it jn the. point of the reſti- 
tution of poſſeſhon, knowing and confteſling that the' eſtabliſhment 
of Polſeſſions belonged.to the King,and not tothe Church, Which 
Caſe is reported inthe Canon Law, Decreral, Anriq. Collett, 11th, 4. 
tit, Qui filts ſunt legitims, cap. 4. ana cap. 7, where in the 41h 
Chape. the Commiſſion, 2nd 1n the ſcvent}; Chape, the revocation 
or countermany apncars in exprels terme. 


CH AP. XXXVI. 
Of Dizorce ; as alſo of Alimory, 


1, What Divorce is, the _— _y : "_— berween the 
Guil and Canon Lay touching the 'pro empote 101dj- 
Y » - diſability , and what manner of Hoof the Lego 
thereof. 

2, What time of abſence in the Hwband may cauſe a Di 
Vorce, 


3. Whether Divorce by reafon of Adultery diſſolves the Mari) 


vinculo? or wherher the innocent party may remarry alterd exiſ- 


ente ? 

4. wy the Canon in Concilio Arelatenſe provides in tha 
Caſe, 

5. The opinion of ſome eminent Common Lawyers in this 

int, 

6, The different Opinions of Divines and Lawyers, and of each & 
mong themſelves touching this matter. 

7. The Opinion in ſumma Hoſtienſ. as alſo of Suarez, touching the 
Legality of ſecond Marriage after Divorce. 

8. The Canon of the Council of Trent concerning Matrimony, d- 
fo the Opinion of ſome of the Ancient Fathers, and « 
Decree Ped of the Popes touching ſecond Marriages after a 
Dwvorce, 


9, Decrees and Hiſtories of great Antiquity relating to this Sub 
ject 


JW. 
10, What the Pontifical Law, what Juſtinian, what Baldus, «nd 
what Grotius ſays in this matter, 
11, Opinions in this point take their diverſification much from tht 
cauſe of the Divorce , as whether ex cauſa precedenti vel ſub- 


ſequent!. 

12 "Padgements at the Common Law,that a Divorce for incontinent 
5s only a T horo & menſa, non A vinculo. 

13, What the Law intends by Alimony,and what Elopement ſignif#s, 
ro Alimony due to her that Elopes. | 

14. Inwhat caſes the Law will allow Alimony, or not. 

I5. How the Civil Lawprovides in that Caſe of Alimony. 

16, The Eccleſiaſtical Court is the proper Court for Alimony. 

17. Whether the High Commiſſion-Court bad power of Alimony, 0 


not ? 
18, Pro- 


UMI 


- 
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77 Probibition deniedto the Huband ſurd zo the Ecchiſuafica ours 
the Wife for Alimony in cauſa ſevitie. 
19. Wherher the Eccleſiaſtical Court may takg Bond for Alimony, or 
Impriſon for non-payment thereof. 


(1,) Divorce is a Sentence pronounced by an Eccleſiaſtical 
Judge,whereby a man and Woman formerly Married 
the tocach other, are ſeparated and parted (a). The (2) Co.Par.7, 
ids Divortizen or Repudium is often taken promiſcuouſly, both K<rab's Caſe, 
ver 


for a Total and Perpetual Diyorce,& 4 vinculo Marrimonis; as al- 
{ fora Partial and Temporal Divorce, or Separation 4 Cohabita- 
MM tiene, vel 2 thoro & menja, The cauſes of this Divorce, whereof 
ſome are precedent,others ſubſequent to the Marriage,are many in 
e} the Law; Thomas Aquinas reckons up no leſs than a dozen of them, 
I and thinks he hath Poetically compriz'd them all in four Verſes, 


| vit, 
: Error. Conditio. Votum. Cognatio. Crimen. 
Cults Diſparitas. Vis. Ordo. Ligamen, Honeſtas. | 
s $: ſis Affinis. Si forte Coire nequibis, 
Hec Socianda vetant Connubia, Fatta retrattant. 
$ . 
(b). But the Cauſes of Divorce in the Law as now commonly (5) Aquin, 
pratticable, may reduced to theſe few. ( 1.) The Leviricol —_ 


es within which it is prohibited to Marry. (2.) Precontraft; ,, wrofere: 
A if a Man Marry one precontracted, and have Iſſue by her, la aDit.3e 
| it is the Fathers Child untill there be a D*vorce upon the precon- 41-a-un. 
| traſt, and then it is Nullinus Filixs , a Baſtard (c). (G) Impu- ——_— 
or Minority, Ando if if two be married infra annos nubiles, ,,.. _ 
aſter full age are Divorced for the ſame, the Woman may 
bring an Aſſize againſt the man for Land given her in Frank- (4) Lib.af. 
marriage (4) which proves that the Divorce is by that Law from 19. An.pla.2. 
the very Bond of Matrimony (4). Frigidity in the man, or Impe- 
rexcyin the Woman,termed Ar#:rudo in the Law 3 but the word 
[Impotency] is promiſcuouſly uſed in both Sexes, - for it is ſaid 
that if after a Man be Divorced for /mporency,he take another wife 
and have Children by her , theſe ſhall not be Baſtards, becauſe a 
Man may be habilis & inbabilis diverſis remporibus (e). But in Ct) Co-par.s. 
this Caſe the Civil Law hath made other proviſion, for that Law _ Dyer. 
in cauſe Frigiditatis requires three years Cohabitation for Trial of ***7* 
the Diſability before it doth upon other legal evidence and proof 
conclude any Married perſons either Frigsd or Impotent ; Indeed 
the Canon Law expects preſent proof,and in caſe of ſuch Jmporency 
or Frigidity, not Accidental but Natural and Incurable, concludes 
that the Matrimony was never a Matrimony. The evidence of 
Eece 2 which 


Moen rom. wy wr wo Rp IR 


Of Dinorte 5;\as al 


vhich Diſability depends on the Oaths of able Phyſicians,as alſy 
ofazed and grave Matrons experienced in fuch affairs; vor is it 
to be alledzed mill after aTriennal experience of each other poſt ma- 
trimoninm Conſummatum ; and isa jult cauſe of Drvorce, for thatit 
fruſtrates one of the chict ends of Marriage, viz. Procreation of 
iſſue, if it be ſuſhciently proved by Inſpett:on of the Body, Tien. 
»1al Cohabitation, and the Oarhs aforefaid. Cinſil, Matrin, 
To. 2. Confil. 8. nu, 1. Andin Caſes doubtful whether it did pre 
cede the Marriage or not,the Law will preſume 1t to antecede the 
Marriage, and conſequently null it, incaſe it be Natural, other- 
wiſe, hoth as to the preſumption and operation, in caſe it be only 
Accidental, Sanch. lb 7. &iſp. 103. .4. And where the Imp. 
eecy doth ſuſhciently Conſtare to be Perpetual by the Oaths afore- 
ſaid upon Inſpettion, there the Triennial probation ceaſes. Ut wn 
Gleſſe. cap. Fraternitatis, De Frigtats & Maleficrs, & Panor, ny, 
11. PopeS:ixtus 51h in his Bull Ar. 1557. declared that Mays 
Oi Cum ſpadentus, vel eunnchis prorſus eviratis, ſex mroq, teſtis 
C14!2 CAYENTIPUS y Crum qutbrfleber Hulteribus, feu defeftum predittum 
2 7rorartibus , ſeu [cientibus, eſſe ſemperque fuiſſe errita, Antonini 

Dianartſolutiones morales, Tract, 4. Miſcelan.reſol 75,.p; 190. 
(2.) Therearealſo other ieeming cauſesof Divorce than what 
2re forementioned ; for the Civil and Canon Law do allow of 
Divorce after a long abjence,but are not agreed touching the Time 
of that Abſence ; for in one place it is after Two years Abſence,mn 
another after Three yezrs ; inanother after Four. Cod.b;b, '5, tit, 
1.7, 1. poſt biennicon,) rit. 27. poſt tres An, 1.27. poſt Quatuor An, 
others held that the Gvzl Law requires F:ve years Abſence before 
there may bea Divorce on that account. Inthe Council of Lateres 
a Sentencewas allowed by the whole Council, which was given by 
a Biſhop, pronouncing a Divorce for a Woman, complaing that 
her Husband had becn abſent Ter years, giving aiſo legvetothe 
Woman to Marry again. Jn Concii, Later, par, 50.cap.23., But the 
truth 1s, no abfence, be it for any time whatever, doth properly 
cauſe a Divorce in Law ; Indeed Seven years Abſence without any 
ridings or intelligence of or from the Abſent Party, will fo far 
opcrate in Law towards what is equivalent toa Divorce, as 19 it- 
dempnific the Woman from the penalty of Polrgamy,it in that cale 
ine Marry 2gain. Alſo the Canon Law hath decreed,that if the wife 
refuſe to dwell with her Chriſtian husband,he may Lawfully leave 
her. Cauyſa2$8.9.1-c.4, And ſome of the Imperzal Laws aliow 
Homicide, Sacriledge, Theft, Man-ſtealing, &&c, for cauſes of Ds 
verce , Cid. lib. 3. tit, 17.1.8, But the Canon Law decrees other- 
wiſe, In the time of Ed, 1. Wilkam de Chadworth was Dvvor- 
ea, becauſe he carnally knew the Daughter of his wife gre 
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Married her Mother (0). The Stat, of 1 Zac. cap, 11. isthe firſt (o) Term. 


wo, At of Parliament that was made againft Poly7amy, Polygamia eff Paich.zo.Ed. 
m4. pr 117 ſemas Vir or umy KXOYa:YE C071 PIO: 3:28, Ihe difference be- r.coramRege, 
tit tween £:24my » Or Trigamy » XC, and Polygamy is, Duza Big amis 

E of fo Trigamns, KC. eſt, CM3 arver js PEMPOTLOKS » © x ſucceſſive duas, ſeu 

have! pres, GC» C07 es Dabazr . Polyganits, qui aus vel plures omul dixit £0-1olk par 3, 
rem, axores, Andit the man be above the Age of fourreen (which is ©P-27- 

Oe tis Age of Conient ) ard the Woman have the Age of twelve 

the (which is her Age of Content ) thougi they be within the Age 

a: of twenty Onegyer they are w1itiin the danger of the Stat. of 1 Fc. 


ily eap.11,— Co. Inſt Par, .Cac,27 via tuſtit.par, L.SCEF, 1 C4, 

Poe (3. ) This matter of Pzverce hath often min:itred occaſion for 

hs high debates and alrercations rouching /ecoamarriages,as whether 

" - _ by reaſon of Aaz/tery in Either of the married Parties, 

n, doth ſo diſſolve the Mariage 4 winewo, as that it-may be 

* lawfull for the {znmocianr Faity to Gfirry again during the others 

ts life? By the 107 Campn , it 1s provided, that in 211 Sen- 

it rences for Divorce!ccuricy be given and Bonds taken tor not Mar- 

y rying durivg each others le (4), By enjoyning ſuch ſecurity to 7c cancns 
be given, -and ſuch'Bonds to be taken, Thus feemsto bea penal Eccletaſiics! 

C Canon,viz. pecuniarily Penal ; whoever therefore breaks the Lay Edit.1503. 

f INCUITS the penalty P and w NOEVET {ufters the penalty doth aniwer 

and ſatisfie the Law which betore he had wfring'd; a penalty ex- 

| preſſed or implied, provided for in, and annexed unto a Law that 

1$in it ſelf prohibzrory , ſeems to create foe qualitication of that 

legal prohibition , Profibitio wim ſuam exercere poreſs per penam 

ol expreſſam vel arbitariam : Et hoc genus Leges Imperfettas wocar 

Uhianus, que ficrs quad vetart , ſed fattum non reſcindunt, So Gre- 

tixs de jure Bel, © Pacts. liv, 2. cap. 5. Set, 16, But to ſpeak 

a little nigher to the point 3n hand, it 1s Grorzxs again 18 the ſame 

place, Ss Lex humana conjugia miter certas perſonas contrahs probe 

rear , non ideo ſequitur irritun fore Matrimenium, (1 ve toſa con 

rrahato * ſure emrm doverſa prohibere, CF trritym qitza facere, The 

Laws whether Eccleſia/tical or Temporal are not of any private in- 

rerpretation 3 yet to {peak herein only Eyporkerically,if this be 51+ 

reypretats veaSa pena! Canon DY vertue of the {aid Segernty and Bond, 

then appoſit and obſervable is that which Grerzxs hath in another 

place, in Ca/ſu Legis Penalis, his words are theſe;v:z. Kex qui ef 

Anttor Legis, & ubs Regn :pſins perſonam CO arbtoritatem ſuftine;. 

qua talts eff , poreſt legem etiam rotam rollere;, auza Legis humans 

aaticra eft, us 2 voluniate Prmana pendeat, non in Origine tanum fed 

& in duratione, S:icut autem toram Legem tollere poteſi, ua & vnt- 

enum tequs Circa porſenam aut faitum ſingulare, manente des cetery 

wee Det 1pſins exemplo , qan ( Lactantio reſte ) legem cum gone- 
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(a) St.1 Jac. 
cap.It. 

(e) St.2 $.H.8. 
C.19, 


(Cf ) Porters 
Caſe.Co.rep, 


ret, non wtiq, ademit ſibi omnem poreſtatem, ſed habet ignoſcends licen. 
tiam. Imperatori, inquit Auguſtinus, Licer revocare ſementiam,o 
Reum mortis abſolvere & ipſi ignoſcere: Cauſam explicat, Duiany 
eſt Subjettus Legibus , qui habet in poteſtate Leges ferre, Grot, ihid. 
de Penis. cap. 20, Sett, 24, How farr the power of Princes may ex. 
tend it ſelfin this matter, is not before us; But clear it is, that 
all ſuch as acknowledge rhe Regal Supremacy, will withall confeſ, 
that his Majeſty hath more right todiſpence with Canons within 
his own Dominions ex plenitudine ver pur Kegalis, than was here 
formerly Exerciſed ex uſurpatione poteſtatis Papalis, In all Laws 
that are both Prohibitory and Penal, as they are of the more force 
by reaſon of their Prohzbirory quality, ſo they ſeem to abate of that 
force by reaſon of the annexed penalty; for he that ſuffers the 
nalty, (atisfies the Law, though he tranſgreſs the Command, 
Statute vf primo Jacobi hath a Proviſo or exception to ſecond Mar- 
riages by perſons legally Divorced ;, (4) no Canons or Conſtitutions 
prevail or are executable, in repugnancy to the Kings Prerogazine, 
or to the Laws orStatutes of this Realm (e). That Statute of 
primo Jacobs prohibiting ſecond Marriages during the Life of each 
other, doth not only not extend to perſons legally Dsvorced, but 
as to ſuch it is with an exception, limitation or proviso as afore- 
faid. Sir Ed, Coke taking notice hereof in Porters Caſe, reports 


_ that that Statute extends only to perſons which are Divorcedby 


Sentence in the Spiritual Court ( f ) ; And that diſtinftion of Tv 
tal and Partial Divorce,Or that vel 4 vinculo vel 4 Menſa & There, 
will not it ſeems ſatishe all Judgments, ſome alledging that «bs lex 
non diſtinguit, nec nos diſtinguere debemus, applying, that Rule «d 
Evangeliumalſo; and thence will not be perſwaded but that the 
innocent party in Cauſa Divortis ob adulterium may Marry again, 
altera parte exiſtente, becauſe though they know it to be otherwiſe 
by Text Canonical, yet know not where to find it ſo by Text 
Scriprural;and ſpecially becauſe they find a Proviſo in the faid Stz- 
tute of primo Facobs , that the parties Divorced by ſentence, if he 
take another Wife,or ſhe take another Husband,ſhall not be within 
the danger of the Srarure, And that this extends to every manner 
of Sentence of Dzvorce, and not to any particular cauſe of Di- 
vorce.Cajeran,though of the Roman Church,yet on the 19th of Ma- 
chew ſaith, Intelligo ex hac Damini Feſu Chriſti lege, licitun eſe 
Chriſtiano dimittere uxorem ob fornicationem carnalem ipſins ugxoris, 
+ poſſe aliamaucere:and ſoon after adds, Non ſolum miror, ſed ſinpeo, 
quod Chriſto clare excipiente cauſam fornicationis , torrens Dottorum 
non admittat illam Maris libertatem, This Queſtion, Whether 
after Divorce for Fornication it be lawful to Marry again during the 
Lives of rhe parties Divorced, is at large handled by the _ 

or 
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Doctor Hammond in his Treatiſe of Divorces; where he ſays 
that 2. 19. 9+ and Mark 10.6.aretwo places of ſuch perſpicuiry | 
(one Cauſe of Divorce allowed the Chriſtians,that great Breach of 
the Conjugad Vow , and whoſoever Divorces and Marries again , 
fave in that one Caſe punCtually named, committech Adultery ) that 
2500 Paraphraſe can make them more ntelligible , fo there is but 
one Queſtion that can reaſonably be ſtarted in them, viz. Whether 
he that puts away his Wife on chis one authentick cauſe, be ſo per- 
fettly freed from the Conguga! Vow and Bands, that he may Law- 
fuly Merry ſome other Woman, and ſome other Man Marry that 
Divorced Adalterous Wife? In Mat. 19,9, The words are, That 
whoſerver ſhall pat eway wis Wife, ſave for fornication, and ſhall May- 
yy another, comminteth Adultery, and he that ſhall Marry her that 
1 put away » committeth _ : Which words ( fays that 
tearned Author in Set. 22.) are favourableto the aſhrmative;that 
itis Loyfud for him in that one excepted Caſe to Marry again. 
The nature of a Divorce among the Jews was the reſcinding of 
the Conjugal Bands, and by one ſuppoſition common to Fews and 
Romans, viz. That they who were duly Divorced might Marry a- 
n; Soof the Jewiſh Divorced Wife, Deut, 24.2. *tisexpreſly 
wh ſhe may marry another ,, and of the ax, this was his only 
Endof pmring away his Wife in that place, that he might 
avother ; Accordingly the Form of Divorce in Miſna, tit.Gittin, 
Behold, thou art free, or at liberty for any man, and this is the Bill 
of Divorce between me and thee , ſo that it is free for thee to Marry 
to any man thou wilt, Idem, Sect. 27, yet on the other ſide ( ſays 
that learned Author) it may be argued , thatalthough in the: 
Moſaical Law, Divorce was the reſcinding the Conjugal Bands, to 
which it was conſequent , as long as the Fewiſh polity laſted,that 
they who were duly Divorced ( asin the one Caſe of Fornication ) 
might freely Marry again : yet in the acceptation of our Chriſtian 
Gurts, Divorce appears not to be any more than the ſolemn 7u- 
dicial ſeparation from Conjugal Society, as that it ſeems to be ra- 
ther the freeing the Husband and Wife from the Obligation to mu- 
tual conjugal duties, then the utter reſc:nding and difſolving the 
Bands, For if it were ſo, then that Husband and Wife could ne- 
ver come together again without a mew Wedlock,, which was never 
heard of in the Church ; that Adw/rery,the efficient cauſe of Divorce 
(thougha breach of the Conjugal Vow ) is yet no attual difſolntion 
of the Conjugal Bands, among us Chriſtians, leems probable (ſays 
Doctor Hammond.) by thefe two evidences (1.) Becauſe Adultery 
committed by the Husbard, diffolves not Marriage, which yet it 
equally ſhould, if that fau/r committed, and not the Senrence of 


Divorce reſcinded the Conjugal Band, &c. lInthis a difference is ob- 
ſervable 
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eruable between ws and the Jews ; !'Or IN caſe of For ?Cation; 
the Jews expected no Senrerce of the Conf! {i ory 4 but tne Man 
my, nt put ICC 2\ Vay 3 Five wer from h: mſelf a Bill of | Divorces, 
which was never allowed or prattiſed among Chriſtians... 2, 

cauſe if this were 10, 1! py ai 1n the wile aiſolved the bands, 
then the Husband, thar aſter the wifes Aaultery continued tolive 
with h cr Conmgalty, maſt be conclude *d to commut Fornmication with 
her,t hc validety 0: the Ba ras ly01 1] ag lt ( a! nd nothing clie } Which 
makes Conjugal Socicty L avficl Accordingly haththe OQDp1nion of 
the C| = ch been ancient} LY» AS in Cm, Apoſt.q.3.If any Laick put 4- 
way h:s e and Marry another,or 21; ry 4 Woman wich hath beeg 
prit aw2y b hm ey, let bimbe Excommunicate, So likewiſe at the 
Council of Arles, An. 3 4. Can, 10, De kt 5 aus Conjures ſues in 
Aculterto arprehenaunt '., $1GEm ſunt A; 46; ericentes Fideie 5, va fro: 
broenty nib , plac wit Wt 47% qQuAntum Poſſir z Conciliwn nt 
detwr, ne vinentibus weoribus ſuis , licet Adulterts , alias accipuant, 
Likewiſe in the Afuleviran COuncit, Ar. 402. at which St. As 
£1fine was pretent, it 1s decreed, that frcundum Evangelicancy 
Ap, ſtoltram Dettritiam » neg, Dinnyjus ab uxoregnea. Dinſa 4 Me 
to, alicys Corrjungaritur, jd ita maneant , aiit 'ſhimet reconculzen- 
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'w, 5o allo mn £1e £9, ex Can. Ecl Africas C37, 102, my 

7 ov Tt; ard'rac ) » T& 's *YUIEALAS £70 LUCY Two 1 iva £7 6 Melpwny Tha 

rhey that are Druorced from Finsbazd or Wives, Joon remarn Wi 
wy; 


maria, And what hath thus been defined by theie Conia is & 
vidently recceived into tne Eccleſiaſtical conuitioutions of this 
Church,which therefore hath decreed,that when Dewerces are pro- 
nounced, Moms CE p; obnbiito [2 ft, it 4 P47 22 U08 eb evi 
Fats caſte vivatir , nec ad alias IVipas alterutra viyente convale; 
Con ſtit. Ecct, An, 1597. Upon theſc Arguments pro & con,Dottor 
Fammond in the forecued place doth conceivet Nat rhe Reſolution 
may be made by thele three propofitions : ( 1. )t kat by the force 
of Chris words in all the Eva ngcl: its, he that marries again at- 
LeT any kind of Divorce 4 Out that one fGI Formieariondoth COM» 
mit an Vnchriffran ſim. (2. ) 1 nat by fort e oft be Arguments fl 
Produced, for the interpreting 3Zark and Luke by Afar. 19. 5.v. 
tor Harmerd Of Diver cerfo. 45234-53.1t may be probably col- 
cludedt hat in that one cale of divorce forForn ncarzonythe marriage 
of the 1nnocert party ſhall not be Adulterous, (3.) That although 
th iS be granted, yet the words of St. Aark and Lake, e! {pectally 
the words of St. Parl, 1 Cor... 39. CO give e ſuch prejuc AiCes acainlt 
Atarriages after Divorce indebnirch that the ancient Canons of the 
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not be pronounced, till they that demandit, ſhall give ſufficient ſe- 
curity that they will do nothing againſt the Admonition and Prohi- 
bition, for our Conſtitution adds, Deniq; quo illud firmins obſerverur, 
ſementia ſeparations non antea pronunciabitur, quam qui eam poitula- 
verint, Cautionem F idejuſſoriam ſufficientem interpoſuerint ſe contra mo- 
nitionem C prohibitionem nihil commiſſuros, which if not obſerved by 
the Judge, he1s puniſhable, and the Sentence of Divorce for ſuch 
defect declared-yoid. Conſtir. Eccl. An. 1597. Innocent the firſt 
Biſhop of Rome ſaith, Qui interveniente repudio y alis ſe Matrimonio 
copularunt, in utraq, parte Adulteros eſſe manifeſtumeſt, &c. But the 
faid Judicious Author conceives, that of this and the like Teſtime- 
nies it may be obſerved, that molt of them belong not to theſe 
Divorces, which are in caſe of Fornication,but (proportionably to 
Oriſt”s words in St. M43k ) to thoſe which according to the Few:ſh 
or Imperial Laws were allowed in other Caſes, than what either 
Chriſt, or the Primogenial inſtitution of Marriage had allowed of: 
And further ſaith, that it is evident and confelled by all Chriſti- 
ans, that of Theſe, that is, the Afarriages (after ſuch Divorces by 
the Few:ſh and I-werial Laws ) are Adulterous, but not ſoof thoſe 
other Marriages of the innocent parties after thoſe other Divorces 
in that 0ze Cafe of Adultery. Yea and ſome Canons have been 
made with this Temperament exprelly ( except in the caſe of Forni- 
cation) lo in the ſecond Canon of the Council of YVarnnes, eos gui 
relitis uxoribus ſuis , ſieut in Evangelio dicitur, excepta cauſa For- 
nicationis , ſine Adulterii probatione alias duxerint , flatuimus , &Cc. 
They that have left their own Wives, 4s it is ſaid in the Goſpel, except 
for cauſe of Fornication , and without proof of Adultery jhall have 
married others, we judge them, &c. Notwithitanding which, the 
Law tells us of other Caſes than that of Adultery or Fornica- 
tion, wherein the Man after a Divorce may remarry during the 
Life of the Woman Divorced, asin the Caſe of Arttitude, which 
you may find in Summa Aﬀtenſr, Lib. 8. De Divortio propter impo- 
tentiam, Tit, 37. fo. 233. Ss arttatio alligetur ( ſubaudi quan= 
eung; impotentiam Famine) ſtatim poteſt Divortium Fieri hoc mo- 
do, viz. vocabuntur Matrone fide digne, & in Nuptiali opere ex- 
ferte—-- Ar, F, de Ventr, inſpect. 1. 1. verb. sgiur, &c. Er fi Mu- 
lieres aſſerant eam non poſſe fieri Naturaliey Matrem , tunc ſtatim 
poreft Divortium fieri, & dabitur viro Licentia cum alia contraben- 
4, It will not be denied, but that in all Caſes where the Mar- 
riage was ab initio Null, there it ſhall, aſter a legal Divorce, be 
ſree for either party convolare ad ſecundas Nuptias altera parte ex- 
ifente, which ſtrictly and properly cannot be ſaid tobe a ſecond 
marriage, becauſe precedent to it,there was duly and legally none; 


nor therefore can they be properly ſaid to be Divorced, Separated, 
FIITE or 


Of . Dizore;, 0s alſo 


( 2) Sir. H. 

Sm. Concil. 
de Concil. 
Areclat. Can. 
I ©, 


(>) Dome 
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or put aſunder, that gever were «e jure put together, Among the 
ſeveral kinds of theſe Null marriages may be computed that which 
P anormitan ſpxaks of in his Fourth Tract de Sacraments, Reſol,201, 
Femina (ſays he there) ſi commode non po:eſt aptam ſe reddere Vir, 
empedimentum cenſerdum efje perpetunm, & Matrimonium declaran. 
dum Nullum; which holds true vice verſa, and therefore it is like- 
wiſe ſaid, that Famina pry contrathum Matrimonis jus ſum tradi 
viro apto, non inepto, atq; in non aptum nullum transfertur jus. The 
Canon Law isexprels in prohibiting theſe ſecond marriages after 
a Divorce, although Ex cauſa Fornications. $o Toſtatus, yerb, 
Matrimonium, ubiwvoluit nullam efſe Cauſam Repudii, niſi Fornicatiq. 
nem: Et iſtam non quidem ſumpliciter ad Dirimendum Matrimonium, 
ſed ad tollendam Cohabitationem,ut patet, Extra, de Divort, c, Gay 
demus, The Lawyers and Divines ( lays Adam T annerus ) are of 
different opinions in this point, 7uriſte Divortis voce utwitur pro 
Diſſolutione Matrimonis etiam quoad vinculum ut conſtat. ex zoto tit. 
F. De Divortiis. Theologi tamen ea voce Divortii ſolam ſignificant 
ſepars tionem inter conjuges, aut quoad Cohabitationem , aut quoad 
Thorum. Adam. T annerus, Tom, 4. Diſput. 8. de Matrimonis. 4: 5, 
Dub. 5. nu. 74. de Divortio. 

(4.) In concilio Arelatenſi, which was held in A. 3 14. at the 
command of Conſtantine the Great, under Pope Sz:lveſter in the 
tirſt Year of his Papacy, it was Canoned, Ur # cujus uxor adulte- 
ravit, aliam lia vivente not accipiat, Sir Hen, Spelman gives the 
words of this Canon thus, viz. De his qui conjuges ſuas in Adul- 
zerio deprehendnnt , & tidem ſunt Adoleſcentes Fideles & prohiben- 
tr Nubere ! placwt ut in quantum poſſit , Concilium 11s detur, n8 vis 
ventibus- uxoripus ſuis , licer Adulterts , alias accipiant (g) If this 
Canon be not directly prohibitory; and againſt ſecond Marriage 
after Divorce in Caſe of Adultery during the Life of the 0- 
ther Party, yet it provides that Counſel or Advice in the 
Caſe be given againſt it, and the Parties moniſhed to the con- 
trary. 

(5-) Mr. Attorney NVey in Dame Powels Caſe reports, that 2 
Divorce cauſa Adulteris is but a menſa & thoro, & non 4 vinculo 
Matrimonii ;, and the reaſon he gives is this, viz. Becauſe (ſays he) 
the offence is after the juſt and lawful marriage ( h ), if for this 
Opinion of his any Anricanoniſt ſhould dream, that he died 1n the 
Catholick Faith of matrimonial Sacraments, let him conſult Sir 
Edyard Coke in the Third part of his /nſtitutes, where he doth not 
only allow of that Member of the foreſaid diſtinction, but withal 


(5) Co. Inftit. ſays, that in the Caſe of Divorce 2 Menſa & Thoro the fecond 
3. par. cap-17, marriage is void, living the former Wife or Husband (#). Yet 10 


Polygamy, Bury's Caſe he reports it to haye been adjudged, that by a Diveree 
c 
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the marriage is diffolved 4 vinculo mons., andalſorcſolved, 

that admitting a ſecond marriage to be voidable, yet it is adjudg- 

ed that the ſame doth remain in force untilit be diflolved; and that 

the Iſfue born during ſuch ſecond Covertare is alawful Ifue to in- 

herit the Land (&). 5 (k ) Buys 
6. Touching the kinds and effects of Divorce,whether Divorce Caſe. Co. g, 

2 vinculo Matrimonizt,or ſeparation only 4 Menſa & Thore, with the Part» 98. 

cauſes thereof; the Divines and Lawyers are of different Opini- 

ons, and each of theſe divided among themſelves; ſome conceive, 

that as there be Divorces Ex Caſa precedente, fo there are ſome 

Ex Cauſa ſubſequente, as Cauſa Adulterti, and that Adultery diſſolves 

the very Bond of Matrimony, which conſiſteth in their being one 

Fleſh. And whereas it is written, That whoſoever ſhall Marry her 
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Dem. . © 


that is Divorced, committeth Adultery (1), they will have it to be (1) Mat. 5432. 


'meant only of ſuch as ſhall marry her who is Divorced for any 0- 
ther cauſe or reaſon, than for Fornication , which they infer from 
the former part of Marrh.5. 32. that whoſoever ſhall put awny his 
Wife, ſaving for the cauſe of Fornication, caſeth her to commit Adul- 
try , ſo that for the cauſe of Fornication it is lawful to put her 
away, and whoſoever ſhall marry her that is ( ſay they ) Divorced 
for any other cauſe, committeth Adultery ; whence they would 
inferr, that a Remarriage after Divorce for the cauſe of Fornica- 
tion is not forbidden; And as for that Divorce or Separation 4 T ho- 
ro & Menſa, they look on it as no current Coin, not having (as 
they pretend ) Cefar”'s Image or Superſcription thercon, but ſeem 
very poſitive in affirming that Phariſes interrogabant Chriſtum de 
dimiſſione quoad vinculum, & non quoad Thhorum & menſam. It is 
true indeed, by the Judicial Law a Woman Divorced from her 
Husband #» cauſa Adulteris might be another mans Wife ( m); 
which is no contradiction to Marth. 5. 22, if the Divorce there I, 2, 
mentioned be 2 vinculo, But that which ſuch as are Poſt-repudiary 
marriages much inſiſt on, is that which the Reverend Mr. Bez.a Ber2 in Luke 
hath on the like place. Qu hins colligunt ( ſays he ) poſt Repudium 16. 19. 
Nullum eſſe ſecundo Matrimonio lecum, altera parte exiſtente, inepte 
colligunt ; loquitur enim Chriſtus de Repudits apud Tudeos uſitatts, inter Levit, 20,12, 
que numerars non poreft Repudinm ob Adulterium,cum Adultcros ex lege and Deur, 
oporter Capitals pena plett:. 22. 22, 
(7). If ingreſſus in Religionem be ( as ſome underſtand it) a 
kind of Mors Civilis, then it ſhould ſeem it might be for that reaſon 
thatin ſuch caſe it was lawful for the other Party convolare ad ſc- 
cundas Nuprias ; for by the 118 Canon of Egbert Archbiſhop of York. 
An,750. called Canon Africanenſis , in exceprionibus ſuis 8 Canonitas 
Parrum Concinnatis , it was lawful ſo to do, the words of the 
Canon are, S:; vir frve Muliey ex conſenſu Religionem ceperit , licet 
Fiff2 alterum 


(1) Deut. 24, 
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(n) Sum.Hoſt. 


lib. 3-de Di- 
vort!1s, 


£0.11, 


alterum accipere nouum conjuginm; But from hence no Argument 
can be drawn to prove the Lawfulneſs thereof 52 Caſa Divorti, 
The Cardinal of Segurizn in his Summa Heſtienſis ſeems to be of 
Opinion that it is Lawful in caſe of Divorce to Marry again : the 
words of that famous Canonilt are, deber Index ſententiam Diyor. 
ris partibus tradere in Scripturam publicam redattam , ne Filiis ſuf. 


- ceptis ex ſecundo Matrimonio , probatione deficiente, waleat prejudi 


cium generars (n), But Cardinal Navary teems to be more poſi- 
tive in the point, where he Affirms, that Afautrimonium Contrattun 
cum ſecunda poſt ſententiam Divortis , valet provided it be poſt 
Triexnalem Covabitationem , as the Canon Law requires, #n cauſa 
Impotentie. Navarr, 'Concil, l. 4. Concil, 1. de Frigidis.ng.3.p.414. 
But it ſeems ſtrange that Sanchez a Feſuire , and one ofthe higheſt 
form, atguing the Queſtion againit the Hereticks, as they are 
pleas'd to call us,ſhould fo ingenioully confeſs,that ex ipſis Catholicy 
aliqui exiſtimarunt, omnino diſſulvs Matrimonium quoad vinculum eo 
propter Adulterium alterius Conjugis ſeparato : atque ita licere ali. 
ud Matrimonium inire , priors Conjugi ſuperſtite. Sanch. de Ms 
trim, Tom. 3.1. 10, de Divor. Dijp. 2. nu. 1. & Navar, bb, 4. 
Concil, 1. nu. 3. 

(8.) This, «trum ob Adulterium alterins Conjugis difſolvatur 
Matrimonium quoad vinculum, ita ut integrum ſit innacenti ad alias 
Nuptias tranſire, altera parte vivente? wasa queſtion long ſince 
controverted by Bellarmin, and by Valentia. Bellarm.l. 1.de matrim, 
c. 15. Valent. lib. unic. de indiſſolubilitate matrim. cap. 3, And by 
them admitted as diſputable with a Nor obſtante to the Council of 
Trent: whereby Matrimony is highly Sacramentiz'd, as appears by 
that which the ſaid T7idental Council declares conterning it, viz. 
Hatrimoninm eſt Sacramentum, quod ex opere operato Confert grati- 
am, ſecundum Communem & weram opintonem, quam pro infallibili 
Articulo Fidei tenendum eſſe, aut Concilium Trident, + declaravit 
Navar. lib. 4. Concil. 1. nu, 3, Yet the forementioned Sanchez doth 
cite Sixtus Senenſis bringing in Origen, Aſſerentem ſui temparis E- 
p! _ permiſiſſe alias Nuptias uxoribus ob virorum Adulteria ab ip- 
fis divertentibus. Sanch. ubi ſupra Sixt. Senenſ. lib. 6. Bibliothec, Of 
which Judgment alſo was St. Ambroſe (as he affirms: ) alſo Tertul- 
lian, Eraſmus, Cajetan and Catherinus. Tertul, lib, 4. contra Mat- 
cion.Eraſm. annot, ad 1. Cor 5, Cather. l. 5. Annot. contra Cajt- 
ran, in fin, Cajetan, in Mat, 19, inillud, quicung, dimiſſerit, This 
alſo, ſaith Sanches, was the Judgment of the Greek, Church, as 
Guido the Carmelite reports; and ofthis Judgment are both the 
Lutheran and Calveniſts ; yea, it was the Judgment alſo of a 
Pope, Pope Zacharias the Firſt, who expreſly Decreed in theſe 


words,viz. Concubniſti cum ſorore uxoris tut, Neutram habeas , Et 
G 


of Alimony. 
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ſrilla que uxor tua furerir, Conſcia ſceleris non fuit , ſi ſe conti- 
were non vult , Nubat in Domino cut velit. Cap. Concubuiſli. 32, 
qutft. 7. And as to the HusbandSt. Ambroſe is exprels in the Caſe, 
Kxor & viro non aeſcedat , - nift cauſa Fornicationis ; quod ſi diſceſſerit, 
Aut maneat innupta aut reconcilietur, JIdeo, non ſubdit de wviro, quod . 
de uxore premiſit , quia Viro licear ducere aliam, D,Ambros. ad 
1 Cor. 7. & refertur. cap. uxor. 32. 9.7.50 likewiſe Ex concilio 
apid Vermerias ,, it is expreis, that Afaritus ( uxore conciliante 
mortem ejus ) poſſit ipſam uxorem aimittere , C& ſi volutrit aliam duce- 
re, refert x c. ſi qua Mulier. 21.4.1, 

(9.) Inthe Firlt Year of Lother:ius King of Kent, An, 633, I: 
Concilio Herudfordie It was Decreed,that Nulls Conjuge tmpropriam 
niſi ( ut ſanttum Evangelium docet) Fornicationis cauſa relinquar. 
Quod fi quisquam propriam expulerit Conjugem Legitimo ſibi Mis 


trimonzo Conjunttam , $i Chriſtiarus eſſe re&e woluerit, nulli alters 


copulerur : ſed ita remaneat, aut proprie reconculiernr Conjugi ( y ). (y) Spelmm. 
In thoſe daies it ſeems he was reputed ſcarce a Criſtian, that being Concil de 
ſeparated from his Wife preſumed to Marry another. And above Concil.He. 
two hondred years before, in St. Patricks Synod, 2%. In Synodo Tudtordart, 


Sanfti Patricii, aliorumq; Epiſcoporum in Hibernia Celebrata , circa 
An.Chriſti 450. vel. 456. It was decreed, that the puniſhment of 
a Woman departing from her Husband;and joyning her ſelt to a- 
nother Man;ſhould be excommunication (z.). In the time of #.3. 


(3) dem. de 


and in the Caſe of Simon de Mantford, between him and his Wife; Synod.San&ti 
the Pope ratified his Marriage, after he had difpenced therewith pacricii S:e4. 


contrary to the Laws and Canons (4). King Jebr being Divorced 19. 


from the D. of GloceFers Daughter, viz, the third of Tune 1 199, (a) Mar. Paris 


ſoon after,viz. before che 8th; of Oftobey then next following, was 


Hiſt, Angl, 


Remarried to 1/abel;fole Daughter and Heir to the E. of Engoleſm, ®4* - 


Likewiſe A/ice Daughter of the E. of Savoy, and King Fohn's 
firſt Wife, was Married to him after ſhe had heen the Divorced 
Wife of Henryde Lyon, D. of of Saxony. Speed Chron.in vita Fohan, 
R Angl. Alſo King Hemry the 5th. after he had been Divorced 
from Q. Katherine, his Brothers Relit, and after above twenty 
years cohabitation with her, Marricd again (during her Lite) the 
Lady Anne Bullen, by whom he had Q. Elizaberh., Theſe are 
Preſidents of Fatt, not of Law; For, 

(10.) Alceat aſſerts, that hoate Fure Pontific io permittituy ſolum 
ſeparatio ex certis cauſis, . nec interim licet altam «117, etiamft ſepas 
r&ions uxor cauſam dederit : yet withal he ſays ::1the fame place, 
Aliter tamen aliqui ex Antiquis Patribus olim obſeryvavere,inter quos 
Ambroſins , qui ex juſta cauſa Marito jus arvertendi atq, aliam ducer- 
&, &c, Non enim hos how ſeparat » fed D111, quando ita _ 
Antiſtitibus propter ma';; Fxmme mores viaetur, Alceat, ae ver. ſig. 

[, 101, 


Of Divorce; as alſo 


I, 101, inter ſtuprum, Set. Divortium. In which place the ſame 
Author further adds, It is no wonder that the Emperor 7aſtinian 
himſclf was ſomewhat ſparing in this point, when the Pontifical 
Canon paſſim tempeſtute ſua objervarus fuiſſet : ut forte credendum 
ſit, Licere Pontifics eos Canones tollere, Cf Jus Romanumn obſeryari, 
[7 velir, Grotins ſays, Cumea alteri Nuptaeſt, Matrimenium hayd 
dubie irritum leze quidem Naturali, nifi vir prior eam dimiſerit, 
Grot. de jur bel lib.,2.cap.5.$.11, And in the Aarrimonial Conncils it 
is expreſs, That Mulier 4 primo Aatrimonio per ſententiam ſeparara, 
cum eo, cum quo ſecundo nupſit cum Authoritate Eccleſie manere de. 
bet. Concil, Matrim. Concil. Baldz 3. nu. 3, Where the Judzment 
of the ſamous Baldus is, That Contrahentes Matrimoninm cum At 
thorirate Eccleſie, & wigore ſententie Divortit, preſumuntur eſſe in 
bona fide, nec Adulterinm committent. ibid. nu. 17. 

(11.) Although the D. D. are muchdivided in this point of 
ſecond Marriage, whillt the Divorced Parties are alive ; yet the 
Law generally ſeems much more to incline to favour ſuch ſecond 
Marriages, where the Divorce is ex cauſa precedenti, than where it 
is, ex cauſa ſubſequents ,, For when it happens ex cauſa precedent, 
as when the Degrees prohibited are violated,PrecontraQt,Frigidi- 
ty in the Man, Impotency in the Woman, or other perpetual Im- 
pediment, the marriage was void and null ab initio, it beinga 
Rule and a truth in Law, that on minus peccatum jungere non Com 
jungendos, quam ſeperare non ſeparandos ;, But where the Divorce hayy 
pens ex cauſa ſubſequents, there the marriage was once good and vs- 
lid in Law, and therefore (as ſome hold) indiſſoluble ; and that ſuch 
ſubſequent cauſe can have no influence quoad vinculum Matrimonii, 
but only quoad ſeparationem 4 Menſa & Thoro,which is but a Partial 
or Temporal,not a Total or Perpetual Divorce. A. was Divorced 
from his Wife for Incontinency,he after took another Wife, living 
the firſt Wife, Adjudged, the ſecond marriage was void, hecanſe 
the Divorce was but © Menſa & Thoro, and not 4 Vinculo Matrims- 
mi. Rye and Fuliamb'”s Caſe. More's Rep. Zanches ſays that Queries 
HMatrimonium diſſolvitur, ſi id fit ob utrinſy; Conjugis perpetuvn im- 
pedimentum, utriq, alie Nuptie Mer <ss ſuvt: $i vero ob altt- 
7445s tantum impedimentum ll interdicuntur , conceſſa non impedirs 
Licenia ad alias tranſeunds, Sanch. Matrim. lib.”, Diſp. 93. nu. 37. 
And again inthe ſame place, Yiro ratione Frigiditatis ſeparato, ca 

ceditur Famine Licentia Nubendi alij, ea viro deneoato: Ft Fa- 
mine ob impedimentum ſeparate interditto alio Conjugio , id non dt 
negatur ſed conceditur wiro, thid, & c, Laudabilem de Frigid. & 
C, 2, in fin. 33.4. 1. &C, ex literis, ead. tit. Likewiſe the Summa 
Aſtenſis hath the ſame in ſubſtance, ſi Arftario alligetur ( ſubands 
quamenng; impotentiam F amine) ftatim poteſt Divortium fiert hoc mo- 
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of Alimony. 
ds : vocabantur Matrone fide digne, & in Nuptiali opere'experte, ar, 
f. de wentr. injpett. l. 1, werb igitur, &c. Er fi Mulieres afſerant 
ram 11011 poſſe fieri Naturalner Matrem, tunc ſtatim \potef Divortinum 
i, & dabitur viro Licentia cum alia contrahendj. Sum, Aſtenſ, 
in}. 8. de Divor, propter Impotent. tt, 37. fo. 233. asaforeſaid: yet 
Toſtatrs on the 19th of dar. faith, that Fornicatio non waler ſinaplict- 
ter ad dirimendum Matrimonium , ſed ad tellendam Cohabitationem 
Toftati Index. verb. Matrimon. as appears aiſo by the Canon Law. 
Extra de Divor, & c. Gaudemus, 8c. Quare fatto Divortio ( ſays 
Teſtarxs again) non trevſeatur ad alind Mutrimonium, Teftat. ibid, 
for which he there quotes St. Hr:erome (0), whointhis point is op- (0) D. Hiern, 
poſed by St. Ambroſe (p). Pollibly the ditterent conſtructions that > Mar: rom. g, 
Divines and Lawyers do make oi this word [ Diverce ] may not s = 
be the leaſt reaſon of the different Opinions in this point ; for 185. D. 
Adam T annerns (as aforeſaid) tells us, That 7uriſte Divortii voce (p) D. Ambroſ, 
wwntur pro Diſſolutione Matrimonii etiam quoad vinculum, ut conſtat ub1 ſupra, 
ex toto tit, ff. de Divortits. Adam T annerus. Tom, 4, Diſp. 8. de Ma- 
wim, q. 5. Dub. 5. de Divortio Cul. 22.32. nu. 74. C& variis de cauſis 
fulvi poſſe, ut viderur in iiſd, Legib. & apud. Greg, Syntag. jur. par. 2, 
lib.g. cap. 5. T heologi tamen ea voce Divortty ſolum ſignificant ſepara- 
tionem unter Conjuges, ant quoad Cohabitationem, ant quoad Thorum, . 
Tannerus ubi ſupra. 
(12.) F. being Divorced for Incontinency of the Wite, he af- 
terwards marries P. the Daughter of R. living the firſt Wife. By 
the whole Cour: that isa void marriage; for the Divorce is not, 
but 3 Mder:ſa & T horo, and does not diſſolve vinca!/um Matrimonit, 
And by Whitgife Archbiſhop of Canterbury. So alfo is the Opinion . 
of Divines and Civilians (q). As alſo in Dame Powels Caſe againſt Q7) Fill. 44 
Weaks formcrly hinted, In Dower it was refolved, That a Di- 036 tg 
vorce Cauſa Haulterit is no Bar of Dower ; becauic it is but 4 menſa Xoz's Rep. and 
& thero, & not 4 Uinculo Matrimonis, And it was ſaid by Daxicl, Mor: Rep, 
that an Elopement is not a Barr of Dower ad ofti;» Ecclejie, Ang Cale 853, 
Judgment for the Plaintiff (7). (r) Dame 


Agar of Kingſton upon the Thames was ſued in the Eccleſiaſtical oro 
Court for beating of his Wife, and for calling her !/hore, and was Rep. 
ſentenced there to pay his Wiie three ſhillings a Week for her A- &) A835 
limony, and divers Fines were impofed upon him for not perform- Saad 1 
ing thereof, and a Prohibition was granted, and alfo a H.ubeas Coy- Rep. p -rY 
ps, to deliver Agar out of Priſon (s ) (1) Tris. 20 

There was a Caſe of late years, where a Man married the relit Car: a. C. B, 
of his great Uncle, he married his Grandfathers Brother's V Vife *-* 2042. 
by the Mothers ſide, and it was held lawful, it was the C-le of one ana 

. : , : . wwe 

Heiſon againſt Dr. Burwell (2). But where a Man worried his vaugh, keg, 
Wives Siſters Daughter,.it was held valawiul, and after « Frohibi- & 4g, 
ti0N 


cm 


Mann's Cale. 
v1d.dict. Caſe. 


BK arriion. 


& vid* Caſe. 


Hill verl. 
Good 1n 


Vaugh.Rep. 


Co $.B4) its 
Cale. 


4vEliz.C.B, 
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(1) Cro.33- tiona Conſultation in that Caſe was granted (#). But Mari 
El.228. 


with CozenGermans are in the faid caſe of Harriſon againſt Dottar 
Burwell reported by Sir 7ehn Vaughan tobe lawful; in which Caſe; 
as alſo in the Caſe of Hillagainſt Good, reported likewiſe bythe 
ſaid Sir Fobn Vaughan Chiect Juſtice,the Reader may find what Mar- 
riazes are Lawful,and what not, what Marriages are prohibited 
within the Levitical degrees,and what marriages are by Gods Law 
otherwiſe prohibitcd, 

In the Caſe between Webſter and Bury 1n an Epjettione Firme, q 
ſpecial Verdict was given upon Divorce between Burze & his Wife 
caſa Frigiditatts, and that his Wife for three years after his Mar- 
riaze remanſit virgo intatta, prepter Rn umporentiam generatio 
nisin viro, & quod vir fuit ineptus ad generanaum; and in this ſpe 
cial Verdict all the examinations of the Witnelles, upon which the 
Judge in the Eccleſiaſtical Court was moved to give hisSentence,by 
which the perpetual diſability of Burie ad Generandum was manifeſt 
were read ; and by which it was pretended,that the li{ſue which he 
had by a Second Wife was illegitimate, and this was the doubt of 
the Jury;and it was adjudged that the Iſſue of the ſecond Wife was 
Lawful.for itis clear that by the Divorce (cauſa Frigiditatis) the 
Marriage isdiſſolved a vinculo Marrimoni, and by conſequence er 
ther of them might Marry after; then admitting that the ſecond 
Marriage was 4vordable, yet it remained a Marriage until it ws 
Diſſolved;and by conſequence the IiJue that is born during ſuch G 
verture ( 1t no Divorce be in the Life of the parties)is Lawful,Ft 
homo poteſt eſſe havilis & inhbabilis diverſis temporibus, and Judgment 
afhrmed in Error. 

A. was indicted upon the Statute of Primo Jacobi for having 
ewo Husbards, It was found that A. was Lawfully Married to 
N. and before the Judge of the Audience ſhe ſued adivorce againſt 
P.propter ſevitiam: whereupon it was decreed that propter ſevitien 
of her Husband, ſhe ſhould be ſeperated 4 Menſa & Thoro, andit 
was exprelled in the Sentence,that ſhe ſhould not Marry any other 
during the Life of P. ſhe afterwards ( P. Living, and ſhe knowing 
thereof) took to Husband F. S. The Queſtion was; whether that 
were Felony within the Statute. It was ſaid in this Caſe,that this 
being a Divorce Canſa Savitie, was but a ſeparation 3 Menſja& 
Thoro ;, and not a Diſſolution & vinculo Matrimonii, and therefore 
that the Marriage continucd between them. The Court doubted, 
whether the Provzſo in the ſaid Statute did extend to every manner 
of Divorce; but inclined to be of Opinon, that ſhe was not with 
inthe Proviſe;for if this ſhould be ſuffered, many would be Divorced 
upon ſuch pretences, wherefore the Court adviſed the Woman 
to procure Pardon to ayoid the danger of the Statute. L 

De 


CaE—_— 


— 
Me 


Debt againſt Husband 'and Wife, as Executrix of her former 4nderbi! aud 
Husband ; the Defendants plead by Atturney, that they were Di- oP = 
yorced before the Writ brought : It was Adjudged, that the Writ "Pet 
ſhould abate ; for it ſhall be preſumed, the Divorce continueth, if 
the contrary be not ſhewed. In another Caſe, being for Debt up- 
on. an Obligation, where the Defendant faid, that at the time of 
the making of the Obligation ſhe was Wife to-F.S. who is yet 12 + 
vita, and {A Non eft fattum : The Plaintiff faid, that after the ma- — 
king of the Bond, there was aSuit in the Eccle. Court between br rymery ; 
the ſaid 7.5. and the Defendant, for that the ſaid 7.5. had another ;,,,,y's Caſe. 
Wife alive at the time of the Marriage betwixt them, ſo as the Cro. par. 1. 
Defendants Marriage was Adjudged void. It wasthe opinion of 
the Court, that this Divorce was but Declaratzve, for it was void 
abinitio, and ſo the Defendant ſole always, and Adjudged for the 
Plaintiff. 

The Wife Libelled againſt the Husband in the Eccleſiaſtical Sir Tha. Sim- 
Court fer Alimony,becauſe he beat her ſo as ſhe could not live with 7924's Cale. 
him-za Prohibition was prayed, but denicd by the Court ; and it 99* 5 NeP- 
was held in this Caſe, that the Wife might have the Peaceagainſt 
her Husband for unreaſonable correction. 

\ By the Statute of 1 Fac. cap. 11. it is Felony to Mzrry a ſecond 

Husband or Wife, the former Husband or Wife living ; out of the 

generality of which Law the Lord Coke makes five exceptions. 

(1.)..It extends not (fays he) to any perſon, whoſe Husband or Co. Inſt.par.z. 
Wife is continually remaining beyond the Seas by the ſpace of ſe- cap-27-vid.22, 
yen years together; and notice is not material, in reſpett of the S$ ang mr 
commorancy beyond Sea. (2. It extends not, when the Husband Cale.lib.g fa. 
or Wife ſhall abſent him or her ſelf, the one from the other, by the 42. 

ſpace -of ſeven years in any parts within his Majeſties Dominions, 
the one of them not knowing the other to be Living within that 
time 5 here notice 1s material, in reſpect the Commorance is with- 
In theRealm. (3.) It extends not to any perſon that at the time 
of ſuch Marriage is Divorced by any Sentence had in the Eccleſia- 
ſtical Court. (4.)Nor to any perſon, where the former Marriage is 
dy Sentence in the Eccleſiaſtical Court declared to be void and of 
a0 eltect. (5.) Nor to any perſon, for or by reaſon of any for- 
mer Marriage made within the age of Conſent. 

If the Man be above fourteen, and the Wifeunder twelve, or if 
theWife be above twelve,and the man under fourteen,yet may the 
Husband or Wife ſo above the Age of Conſent, diſagreetothe 
Eſpouſals,as well as the party that is under the age of Conſent : for 
the adyantage of diſagreement muſt be Reciprocal, And fo it was 
Reſolved by the Judges and Civilians, Trin.- 42 Eliz.B.R. in a 
Writ of Error between Babingron and Warner. So as if either 
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Party be within Age of Conſent, it is no former Marriage within 
the ACt aforeſaid. T 
It is coramonly as well as formerly ſaid,that there are two kinds 
Co. ivig. Of Divorces, the one that dillolyeth the Marriage 4inculo Marys. 
monii ; 2s far Precontrait, Conſanguinity, &c. The other a Ader- 
fa & Theo, as - for Adultery, becauſe that Divorce by reaſon of 
Adultery cannet diflolve the Marriage. 4 vinculo /Aarimonii; tor 
that the offence. is after the juft and lawful Marriage. - And 
the ſaid Stat. of 1 Fac. cap. 11, doth in reſpect of the generality of 
the words, priviledge the Offender ( in caſe of ſecond Marriage, 
where the former Husband or Wife is living) from being a Felon, 
as well in the caſe of Divorce 4 menſa.# thoro, as where it is vim 
culo Matrimonii ; and yet.in'the Cafe of the Divorce a menſa & rhe- 
r0,the feeond: Martiage is void, living the former Wife or Husbang, 
And if there be 3 Divorce a vinculo matrimonis, and the adverſe 
party appeal, which is a continuance of the former Marriage and 
ſuſpends, the Sentence, yet after ſuch a Divorce the party Mar- 
rying is 89 Felon within the ſaid Statute, &c. although the Marti 
age be not lawfol. 1F..4 
(13.) Alimony, although it properly ſignifies nouriſhment or 
maintenance, when [triftly taken ; yet now in the common, legal, 
and practicable ſenſe, it hgnifies that proportion of the Husbands 
Eſtate, which the Wife ſues in the Eccleſiaſtical Court, to haveak 
lowed-her for her preſent ſubſiitence and livelyhood, accordingto 
Law, upon any ſuch ſeparation from her Husband, as is not caw 
ſed by her own Elopement or Adultery. By this Elopement is here 
underſtood, meant, and intended.that voluntary departure of 2 
Wife from her Husband to live with an Adulterer,and with whom 
ſhe does live in breach of theMatrimonialVow,whereby ſhe incurs 
the torfeiture of her Dawer, unleſs her Husband upon her freeand 
voluntary. ſubmiſſion ſnall think fit by. way of reconciliationte te 
ceive-her again, and readmit her iato the former conjugaltclation 
(aSt.Weſtm, (4). In which ſenſe aWoman thus deſertingand forſaking horths 
2.cap-34 band, isfaid to Elope, whereby the Law will not compel himia 
this caſe to allow her Azzony., on which word Mr. Blunt in his 
*t) Ror. Clauſ. Nome- Lexicon makes mention ofan ancient reeord(#),wherein the 
An. 7H. p-1- ſame thing is called rajronabile eſtaverium; This Alimony-the Wik 
_ thatElopes or departs from herHugsband with an Adulterer(th 
ſhe departed with her Husbands conſent) yet loſes, together with 
— ,, Dower or Joyntue, as appears by that remarkable Caſeof Sir Jobs 
(c | 2m = de Camots before recited(c). And the Husband, from whom hs 
nn Wifedeparts, andlives withan: Adulterer, ſhall not- be compelled 
toallow, her. apy Afamory, | 
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14, Notwithſtanding the premilles, ; tegularly the Husband is 
obliged to allow the Wife Alimony pendent be, arg. 1. ſi neger ff de 
lib, agnoſ.C+ Sanch de Matt. lib, 2. Diſp41.nu.y1. and afterwards 
ia molt cafes of ſeparation not occaſianed by Elopement or Adulte- 
xy as aforeſaid, nor in caſe of a total Divorce by reaſonof ſome le- 
gal impediment, whereby the Marriage was Null and void ab 5n:- 
to, itt, Sanch, Tom, 2. 1b. 7.) Diſp. 93, n#..22. This tmony in 
ſtriftneſs of Law is a duty properly duc from the Husband to the 
Wife whilſt ſhe cohabits with him ; for by the Canon Law if with- 
out any default of his,ſhe does of her own accord depart fromhim, 
he is not obliged to allow her Alimony during fuch her wilfalde-. 
ſerting of him, though ſhe be not charg'd of Adultery.c. bhecima- 
$0 33. 9.5. It being a Rule in Law, '&#; non faces quod -deber, non 
recipit quod oportet. 1, ſi ea C. de Condit. inſert & 1. Fulian $. affinis ff. 

de atti, empr. But if ſhe depart by reaſon of ſome default in him, 
as becauſe of cruelty or the like, in that caſe he ſhall be compelled 
tdallow her Al:mony;tor the Law underſtands her as a dutifulWite, 
long as it is attmbutable only to him and no way impntable to. 
her, that the is conſtrained to ſeem etherwiſcy arg. {. are col; ff de 
Cand. & demonſt. & Lyn.inl.qui inuxerem.c. de Neg. goſt. nn. 11 5+ 
D.D.Communiter, But if ſhe depart. of her own default, the Hus- 
band is not obliged toallow her Alimony, albeit he had a conſide- 
rable Dowry with her : and on theothet fide, if the Husband be 
in the uy my OT from coef is obliged to NS 
Alimony, t d nothing with her Fo. Lupus c. pro Vaſtras. 
= way int, vir. & a Bate apreletff fihd ann am. os, And 
incaſe it be doubtful, through whoſedefault it is, that they live 
aſunder, the Law in that caſe concludes, that the party that was 
laft in faultyis notiaft in fault, L.ifud. 17.f; de peric.ef commod.. rei 
vndit, And therefore if the Wife,who by her own default did vo- 
luntarily depart from her Hushand,ſhall after repent, and ſabmit- 
ting her ſelf ro him, ſhall deſire reconcihation,and to be admitted 
to cohabitation with him, he then refuſing her ſhall be obliged to 
allow her Alimony, faye tn the Caſes aforelaid.. Gloſ. c. frgmficaſts. 
verb, materiam in fide Dwvort. tb; Hoſt. na. 2. verb;yeſtiruri. Fo Andy. 
*4.7,fi. &: D.D.Cymmumter. Onthe other ſide, if by reaforrof the 
cruelty of the Husband the Wiſe ſhall blamelefly flie from him,and 
the Husband ſhall offer ſufficient ſecurity or caution for his future 
good behaviour to her, and her fafety and peace with him;and the 
cruelty or ill uſage notſuch, but that by ſuch cwution the Wiſes 
peace and ſafety may be undonbtedlyfecur'd,and ſhe notwithſtand- 
ing reſyſe to return, in ſuch caſe the Law will not. compelt'/himro 
allow her Alimony. Quia ultimaea culps utxoti noces, Feyres.contil. 
34.9u.18.Barbos .2.p ff ſolut.matrim.sM.4.4., 
Gg88 2 (15-) By 
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7s) Mich. 8. 
Car.C.B. 
John Owens 


Rep. 


(15.)'By the Civil Law, ifa Dowry or Marriage-Portion 
with a wife be promiſed and not paid tothe Husband, he isnot 
obliged to allow her Alimony ; Gloſs. Auth. de non chgexd, ſecunds 
Nubentes, Thereaſon whereof is, becauſe ſuch Portion quaſi 


pretixon datur ,, 1. pro oneribus, c. de jew. Dotiwn. But if by reaſon 


of ſome misfortune, her Parents or ſuch as undertook for the Pay. 
ment thereof, do after.become. infolvant,. ſhe ſhall notwithſtangd- 
ing have Alimony, even by that Law, which in other reſpects 
feems ſomewhat levere in this Point, unleſs you can affet them 
with Fraud in promiſing what they knew they could not perform, 
Barbos. ff ſolut.Matri. nu.71. Or incaſe two perſons lay claim to. 
the ſame woman, cach: pretending ſheis his wife by Marriage, 
andthe one of them move to have her kept under Sequeſtrarion till 
the Caſe be decided; in this caſe ſhe ſhall have Alimony pendezre 
lite of that Perſon at whoſe motion or inſtance ſhe is ſo Sequeltred, 
L. fi proluſorio. ff. de appeliat. But if the controverſie be only be- 
tween a Man and a woman, touching the validity of a Marriagh, 
as whether a Marriage or not ; in ſuch Caſe no Alimony is dues till 
ſome Matrimonial Prcof appearyor that irdoth ſome way conſtare 
de Matrimonio,, but whereever a Marriage doth appear, there A- 
_—_— ſhall be due pendente lite ;, arg. 1. ſineges. ff. de kib. Ati 
zoſc. : 
(16.) John Owen lived _ from his: wife :: And upon Pe- 
tition of the: wife to the Juſtices of Aſuzefor Maintenance, they 
referr'd itto the Biſhop of Barger; who ordered that he: ſhould 
pay to his wife 10l; per 4. which was afterwards: confirmed'by 
Decree inthe Council of Marches of Wales, And becauſe that Joh» 
Owen diſobeyed that Decree, and did-not pay the 101. per Ar. the 
Council ſent a Meſſenger to apprehend his Body, and cauſed his 
Goods and the profits of his Lands-to'be Sequeſtred. And Henden 
prayed a Prohibition: For that Alimony was not within their In- 
{truſtions. Richardſon demanded of him, if they could grant Pro- 
hibitions, if they meddle with a thing which belongsto Eccleſialti- 
cal Power, where they themſelves have Power. Marvey was of the 
ſame Opinion, for this-Court ſhould preſerve other Courtsin or- 
der. Yelverron ſaid, for the Sequeſtration of the Lands, they could 
not do. that. Richardſon, they have not any-Power to- ſell the 
Goods. The Eccleſiaſtical Court is the proper Court for Alimony; 
and if the Perſons will not obey, they cannot but Excommunicate 
him. And by Telverton, when that comes to them from the Biſhop 
to be confirmed, they cannot but watk in the Steps of the Biſhop; 


Caſe. Hetley's 2nd a day was given to ſhew why a Prohibition ſhould not be grant- 


ed: and ſo it was ruled (+). 


(17.) 


> V.;*"" a & 3 S E'&8 S 4 
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Sir 


(17.) Dame Sherley wife of Sir Henry Sherley ſucd jnthe High 
Commiſſion Court for Alimony, and Hircham moved'fora Pro- 
hibition 3 and faid that Alimony is not within the Jurisdiction of 
the High Commiſſion; for the Court of High Commillion 1s to try 
Ardua Regni, which are not triable by the Common Law. R:- 
chardſon, the Power of the High Commiſſion is not: & Arai 


i, but of Hereſies, and ſuch other things Ecclefiaſtical z and - 


he ſaid, that the Court of High Commiſſion had ſpecial words in 
their Commiſlion, but nor in the Statute of primo; and that the 
Statute de primo had no Prerogative in that : And fo the Queſtion 
is, if the King may by the Common Law grant ſuch a Commiſſi- 
on. Hutton ſaid, that by the ſame reaſon as he may grant ſuck a 
Commiſſion, they may grant Commiſllions for all other things. 
Telverton, 1 marvel how that came within their Commiſſion : he 


- faid that in tempore 7acobi, upon a debate before him, Sir Edward 


Coke ſo fully ſatisfied the King. And this matrer of Alimony was 
commanded to be put out of their Commiſſion. And upon that 
Richardſon ſaid to Hitcham,move this again when the Court is full, 


for we may adviſe of this — Et adjurnat, &c.(t). One Broke was (+ pame 
committed by the High Commiſſioners to the Fleer, becauſe he re- Sherley's Caſe. 
fuſed Alimony to his wife, and that being returned upon an Habeas Het!rys Rep. 


Corpus, he was delivered. Broke's Caſe, More's Rep, 

(18.) The wife complains againſt her Husband in the Eccleſi- 
aſtical Court Canſaſevitie, for that he gave her a Box.on the Ear, and 
ſpit on her Face, and whirPd her about, and called her damned Whore. 
Which was not by Libel, but by Verbal accufation,. after reduced 
to writing. The Husband deniesit, andthe Court ordered the 
Husband to give to his wife 4 /. every week, pro expenſis litis and 
Alimony. Barkleyand Henden moved for a Prohibition. The Suit 
is originally Canſa ſevitie, and as a Caſe whercin' they Aﬀeſs. Ali-- 
mony. And now fora ground of a Prohibition,it was faid that the 
Husband chaſtiſed his wife for areafonable cauſe, as by the Law of 
the Land he might; whictr they denied and. faid, that they. had 
Juriſdiction in theſe matters de ſeviria;&c. Andafterwards that the 
wife departed, and that they were reconciled again. And then 
'that reconciliation took away that Sevzria before, as reconciliati-- 


«0n after Elopement. Richardfon, it was ſaid here, that the Suit was 


without Libel, but that is no ground of a Prohibition, for ſhe.pro- 

ceeded upon that matter reducedin Articles, and'we cannot grant 
-a Prohibition if they proceed in their Form; For we are not Judges 

of their Form. But if they will deny a Copy of the Libel, a Prohibi-- 
tion lies by the Statute. Youſfay, that an Husband may give rea- 

ſonable chaſtiſement to his wife, and we have nothing to do with 

it : But only that the Husband may be bound to his good PR 
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againſt her 
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by the Common Law. And the Sentence 5n Cauſe ſevitie is 4 men. 

Ja& thoro, and we cannot examine what is Guelty,and what not. 
And certainly the matter alledged is Cruelty ;, for ſpitting in che 
Face is puniſhable in theSrar-chamber.But if the Husband had plead- 
ed a Juſtification, and ſet tortha Provocation to him by his Wife, 
to give her a reaſonable caſtigation, then there would be ſome c9- 
lour of a Prohibition. Herder, we have made ſuch an Allegation, 
and it is abſolutely refuſed. FHmton, perhaps he is in comremyr, and 
then they will not admit any Plea; as if one be Out-lawed at Com- 
mon Law he cannot bring an Action. Bur they adviſed the Plain- 
tiff totender a Juſtification, and if they refuſed it, then to move 
for a Prohibition (#). 

(19.) B. was ordered bythe High Commiſſion-Court to gire 
Alimony to his Wife, and was bound in an obligation of z00o!. to 
one of the Doctors there, to give her Alimony, andto uſe her as 
his Wife; And now he is ſuedthere again,and it is alledged aggiaſt 
him that he had committed Adultery with divers Women, and 
that he had not given Alimony to his Wife, and thereupon B. was 
put to his Oath, who anſwered, that as to the point of Alimony 
he was not bound to anſwer,for that he was bound in an obligation 
to perform it, and alſo that he was ſued to diſcover upon his Oath 
the forfeiture of the Obligation, and for that the Defendent would 
make no other anſwer, he was committed to Priſon, and being 
brought hither by Habeas Corpus, the Court was prayed that he 
might be releaſed for the reaſon aforeſaid. Coke, Gawens Cafe 
which was ruled here in Wrays time, was the ſame Caſe ineffedt, 
and it wasruled that the Ecclſiaſtical Court may not examine him 
upon his Oath in ſuch Caſe, andper Curiam B, was Bailed till the 
next Term, for that that was the laſt day of the Term. Coke, 
for that there is an obligation taken in this Caſe, I will grant a 
Prohibition for taking an Obligation for that, if it be moved, and 
it was not well done to take the obligation to one of the Dofors, 
but we uſe to take the obligation inthe Kings Name, Ach. 5E. 

4.B.R.Rot.143. The Stat. of 2 H. 4. gives authorityto Biſhops 
toFine and Impriſon for Hereſie ; And where one Reſer had given 
a Lepacy to Biſhop Srephens, for which he ſued the Executor, who 
being for not payment thereof Excommunicated, faidthat he wss 
not Excotnmunicated before God, although he were before Men, 
for his Corn grew very well; for which words he was after Impri- 
foned, but he was Bailed here per Curiam upon an Habeas corpu, 
for that it was not Hereſie, becauſe that Court hath Authori- 
ty toexamine ſuchthings which are given by the Statute of 10 
'H, 5. Onefaidthatthe Teath part of Tithes was not due 7# 
re Divino, fot which words he was Imprifoned, whereupon the 
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Habeas Corpus was brought, and that depended till 14 H, 7. at 

which ttme it was adjudged tbat.it was'not Heyeſie, and that the 

Court had Jurisdiction to examine that, it being given by Statute. 

And it ſeems tome that the High yon Court had nopow- 

erto Fine or Impriſon for Alimony. {l, 12, Jac, upon an Ha- 
beas Carpus by one Coad, the return was that he was Impriſoned by 
the High Commiſſion by that Warrant, viz, We command youtdtake Mich. 12. Jac. 
him and Impriſon him- for manifeſh. Contempt of the Court,. for that he B. R.Bradſtons 
being ordered to recerve his Wife, and to enter into au obligation ta uſe Cale. 
ber as his Wife, he refuſes ſo to do. Coke, he ſhall be BaiFd; for that £94 Reports. 
he could not be impriſoned by them for Alimony, nor take gbli- 
gation toperform theirorder. 

. Sentence was given in, the EccleſiafticaF Court, that the Wife nin, ; >. Jac. B, 
frontd be ſeparated fra her Hushand,propter ſeuitiarm of the Hus- R. ryats Calc. 
- band,and Alimony allowed'her there : the Husband prayed'a. Pro- Cro.p. 2. 

hibition, ſetting forth he deſired a Cohalutatzon,aud profiercd aCan- 
tion. thereby to uſe her fitly. The Court Jnieeit, becauſe the 
Court of the Ordinary is the proper Court for allowance of Ali- 


mony. 
Al ibelwas before the High Commiſſioners, which ſlippoſed.di- 
yers cruelties uſed by the Husband againſt rhe Wife, for which ſhe 
was enforced to depart fromhim, who would not allow her main- 
tenance, and therefore ſhe fued before them for Alimony : But be- 
cauſe it, isa Suit properly ſuable before the Ordinary, wherein if 
there be wrongs the party may have ar appeal.; aud although it he 
one ofthe Articles within their Commiſſion to determine of; yet. 
becauſe it is not any of the. clauſes within the Stat. of 1 E; 6; for 
which cauſes. the Commiſſion is ordained, the Court awardeda 
Prohibition. | 


CHAP. XXXVII 
Of Defamation. 


1, What Defamation is z how many ways it may be and where Cog- 


nizable. 
2, Two ways of proſecution at the Civil Law in Cauſes; of Defama- 
tion. 
3. Prohibition for ſuing in the Eccleſiaſtical Court upon the word; 
.CDrunkard azd Drunken Fellow. ] 
4. Several differences in reference to the Cognizance of the Temporal 
and Spiritual Courts in point of Slander. 
5. Whether" Aftion lies for calling one Quean ? 
6. Prohibition for ſuing in the Eccleſiaſtical Cort for words tending te 
the obſtruttion of a Marriage. 
7. Matters determinable at Common Law, not Cognizale in the Eccle- 
taſtical Courts. 
8. Whether theſe words [Thou halt taken a falſe Oath ] be Ationa- 
ble, and in what Court ? 
9. Whether Aftion lies at Common Law, for ſaying Thou art a 
Whore, Cc. 
10. Words of Slander tothe hinderance of Marriage, are Ailionable 
at the Common Lay, | 
11, Defamatory words [| Thou arta Bawdand keepeſt a Bawdy 
houſe ] w Ar and where Aftionable ? 
12, Toſay A.is a Cuckold, and that B. had layen with the Wife of 
A. ts a Defamation ſuable in the Spiritual Court. 
13, The difference as to Cognizance between the words Thou art a 
Bawd, and I will prove thee a Bawd]] and the words | Thou 
keepeſt a Houſe of Bawdry. ] 
14. Toſay[. Thou arta Drunkard or a Drunken Fellow 7] whether 
ſuch words are ſuable in the Eccleſiaſtical Court ? 
15. The words [heis a Cuckoldly knave ] are ſuable not in the Tem- 
l, but in the Eccleſiaſtical Court. 
16, . Whether the calling of Pimp, Common Pimp, be Attionable, and 
and in what Court ? 
17, Welch Jade, expounded to be Welch whore, and cognizable in 
the Eccleſiaſtical Court, 
18, Whether the words Quean or Baſe Quean, be Aftionable in the 
Eccleſiaſtical Court ? 
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19. Aftion in that Court for Scandalizing « Parſon. . 
20. Wherher Aftion lies in the Eccleſiaſtical Court, for ſaying of one 
that kept a Viftualing houſe , that ſhe kept a Houſe of Baw- 


dry. 
21. Whether the words [Thou art a Pander] be Aftionable at the 
Common Lay ? 

. 22. Church-wardens preſentment of a Feme Covert apon a Common 
Report for Adultery, an Attion of Defamation brought 5: the 
Eccleſiaſtical Court thereon. 

23. Whether Aftion upon the Caſe for words lies againſ# an Infant of 
Seventeen years of age ? ; 
24, Several other Caſes at the Common Law pertinent to this ſub- 
jet of Defamation, what of them cognizable in the Ec- 
cleſiaſtical Court , and wherein the Prohibition lies or 


__ not, 


(1, DE AMATION, properly ſocalled, is the utte- 


— — "I 


rance of Reproachful Speaches, witlvintent of raiſ- 

ing an ill Fame of the . party ſo reproached ; Defa- 
mare, Eſt 37 mala Fama ponere: Bart. l. turpia.ff. de Legar. 3. This 
extends it ſelf to Writing, as by defamatory Libels; as alſo to 
Deeds, as by Rea ul Poſtures , Signs and Geſtures ; Lind: 
6, authors tate, verb. quicungue. in gloſs.de Sent, Excommunicat. And 
zfor the moſt part it proceeds of malice, implying matters ei- _ 44 
ther of Crime or Defeft , ſoit generally aimsat ſome prejudice or 
damage to the Party defamed. Whatever Cognizance the Tem- All ARions 
poral Laws of this realm do take of Defamations by vertue of Pro- of Pyſamation 
hibitions and Actions upon the Cale; yet it wHl not be denied,but ſuppoſe a =— 
that the Cognizance of Defamations, where they are duly profecu- nalends __ 
ted,doth properly belong to the Spiritual Law, ſpecially 4 the Caſe Barrow 
matter abs Defamation isonly Eccleſiaſtical. againſt Lew- 

(2,) In all cauſes of Defamation the Party defamed had his E+ *#ne: Hob. 

letion by the Civil Law , whether he would proſecute the Defas Þ 
mer ad Vindiftam publicam , Or ad privatum intereſſe , the former 
whereof was made choice of , where the Defamed aimed more at 
the Defamers ſhame, than his own Intereſt ; and choſe rather ta 
reduce him to a Recantation , than augment his Caſh by his own 
Credit's diminution ; {.in conſtitutionib. $; ulr. ff. L. Cornel, The 
other, viz. ad privatum intereſſe,was choſen by ſuch Defamed ones 
as valued their Creditat a certain Rate,and choſe rather a Pecuni- 
ary Compenſation, thanan unprofitable Recantation ; aiming 
more at their own private fatisfaCtion. , than at 'the Defa- 
mers publick Diſgrace. 1. fipmlationem, F. plane. f. de verbor. 
obligar. &'l:fi quis ah alio, ff. de re judic. . But both of theſethe 
Hhhh De- 


Vid.Sar. 2. 
K.3.C.11. 


Defamed conld not have ;\ for havingdetermined his EleQionzhe 

was therewith to reſt ſatisfied; only having obtained a Seritence + 

=_ the Defamer,for his recantation or publick diſgrace by pro | 
ecu 


ting him ad publicam 15ndifam,he might poſſibly have in Liey 
thereof a pecuniary Recompence by way of Commutarion, . The 
Proſecution ad publicam vindiftamwas left to the determination of 
the Eccleſiaſtical Juriſdiftion, the other to the Cognizance of the 
Secular : Much in conformity to what the Laws of this Realm in 
Caſes of Defamation ſeem to ſay , viz. where the Proſecution is 


- meerly for tic Puniſhment of Sin, and Money not demanded,there 


the Spiritual Court ſhall have the Cognizance-But where money is 
demanded in fatisfaftion of the Wrong;there the Temporal; ſpe- 
cially if the Defamer undertake to juſtifie the matter, or the words 
expreſs or imply a crime belonging to the cognizanceof the com- 
mon Law. Theſe Attions of Defamationare of a higher Nature, 
than they ſeem primo intuituto be ( a mans good Name being E. 
quilibrious with his Life;) and therefore the Law calls them 4; 
ones prejudiciakes, that is, ſuch as draw leſſer Cauſes to then, but 
themſelves are drawn of none. Li: wh 

(3.) One Libelled againſt another in the Eccleſiaſtical Court, 
for faying Thar he was a Drunkard, or a Drunken Fellow, and as i- 
dle Drunken Fellow, and by the opinion of the whole Court a Pro- 
hibition was granted,and for ſuch words a Prohibition was grant- 
ted in C.B. in the Caſe of Martin Cakborp(e). 

(4.) One moved at the Barr fora Prohibition to the: Eccleſis- 
ſtical Court on a Suit there depending for calling one Bad, Fone: 
Juſtice conceived , that theſe Differences ought to be obſerved, 
where a Man calls a Woman Whore, or ſuch like Stander , for 
which Suit lies in the Eccleſiaſtical Court againſt the party (if 
the matter appear ). in that Caſe Suit lies for Slander there , and 
no Prohibition lies z & contra, if a man be called Thief, Trayter, 
or the like, whereon no Suit lies for the Principal in the Eceleſs 
ſical Court; butat the Common Law , if one be ſued for fuck 
Slander in the Eccleſiaſtical Court , a Prohibition lies, If a man 
call one Bawd, for which Suit lies at the Spiritual Court and alſo 
at the Common Law; there if the Suit be for Slander in the Ec- 
cleſiaſtical Court, in that cafe no Prohibition lies , for the Party 
bath Eleftionto ſue in which. Court ſhe pleaſe : Soifa Woman be 
Slandred in hex Reputation, whereby. ſhe is hindred in her Mar- 
Triage, ſhe may ſue either at the Common Law or in the Spiritual 
Court for Slandes. Andlaſtly, if a man ſpeak-any words, fo 
which no ſuit lies at Common Law, nor are ſuch as concernany 
thing whereof the Eccleſiaſtical Court takes Cognizance, it ſeems 
thadin {uck Caſe if Suit Le inthe Spiritual: Court for Slardtry, 35 


for 


tion was granted: (1) Becauſe no Action lies for that Ward 
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- at Common Law : asifa Woman keepa Victualing houſe , to 
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for Convitia, a Prohibition lies, as for calling one Krave, Drun- 

hard, orthelike.. Quere of that,the Chief Juſtice agreed to that, | 

the others ſaid nothing therein (f ). - _ (.Trin.2, 
(5-) ASuit was commenced inthe Eccleſiaſtical Court, where Car-B. R.A- 

the Libel was, that he called the Plaintiff Quran, or words 2 Be 

thateffect, - or importing the ſame Senſe; in this Caſe a Prohibi- —_ 


— 


wan, (2) Forthe uncertainty thereof (g). 2) Anony- 
WV) The Defendant faid toone Anthony Elcock ( who was ry 
2 Suiter to the Plaintiſſ, and with whom their was near an *P- 
t of Marriage ) 1 kzow Davies Danghter well , 
ſhe did del in Cheapſide , and 4 Grocer. did ger her with child, 
and\ the Plaintiff declared, that by reaſon of theſe Words , 
Elcotk, refuſed to take her to Wife. Adjudged', _ that the 
Action would lieatthe Common Law , and the Suit was not to 
be in the Spiritual Court for Defamation; but at the Common 
Law,-for that ſhe is prejudiced in that which ſhould be her Tempo- 
jal advancement ; andthe ground of the Attion is Temporal. The 
truth of the Caſe was this;an Action upon the Caſe for a Slander 
was brought by Anne Davies againſt John Gardiner : That whereas 
there wasa Communication of a Marriage to be had between the 
Plaintiff and one Anthony Elcock;, the Defendant to the intent to 
hinder the faid Marriagesſaid and publiſhed, that there was a Gro- 
er in London that did get her with Child, and that ſhe had the 
Child by the faid Grocer , whereby ſhe loſt her Marriage. To 
which the Defendant pleaded Nor Gwilty, and was found guilty at 
the Aſſizes at Aylesbwry to the dammages of Two hundred Marks; 
and now it was alledgedin Arreſt of Jadgment, that this matter 
appeareth to be meerly Spiritual, and therefore not determinable 
at Common Law;but to be proſecuted in the Spiritual Court. But 
Curiam, the Adttion lies here,fora Woman not Married cannot 
intendment have ſo great advancement as by her Marriage, 
whereby ſhe is ſure of maintenance for her life, orduring her Mar- 
riage, and Dower and other Benefits which the Temporal Laws 
give by reaſon of her marriage;and therefore by this Slander ſhe 
s greatly prejudiced in that which is to be her Temporal advance- 
ment, for which it isreaſon to give her remedy by way of Action 


which divers of great credit repair , whereby ſhe hath her lively- 
hood, and one will ſay to her Gueſts, that as they reſpect their. 
Credits, they take care how they uſe ſuch a Houſe, forthere the 
Woman is known to bea Bawd, whereby the Gueſts avoid the. 
Houſe, - to the loſs of her Husband : ſhall not ſhe in this Caſe have, 


an Aftion at Common Law for ſuch a Slander ? It is car that ſhe 
Hhhh, 2 ſhall, 
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ſhall. . Soif one ſaith, that a Woman is a Common Strumper, and 
that it is aSlander to them to come to her Houſe, whereby ſhe lo- 
ſeth the advantage that ſhe was wont to have by her Gueſts, ſhe 
ſhall have her Action forthisat Common Law. So here upon 
theſe collateral circumſtances,whereby it may appear that ſhe hath 
more prejudice than can be by calling of one Harlor, and the like. 
ERAS And judgment was given for the Plaintiff (þ). 
bb Fonarg (7. ) Touching Defamation,for which Suit is in the Eccleſiaſti- 
xe, Poph. cal Court. Reſolved, the matter muſt be meer Spiritual and de- 
Rep. terminable only there ; for if it concern any matter which isdeter- 
Vid diR.Cal. minable at the Common Lawsthe Eccleſiaſtical Judge hath not the 
— Gat cognizance thereof (5). 

? P 25 Eliz, (8.) Action was for theſe words, Pierce hath taken a falſe Oath 
Palmer and #n the Court of Conſiſtory of Exeter, It was objefted, that for mat- 
Thoy's Caſe. ters in the Spiritual Court,an Aftion will not lye: And the Stat. 
C0,4-par,2% gf 5 Eliz.. of Perjury, doth not extend to thoſe Courts, but it was 
reſolved, that the Action did lye for theſe words , and that the 

Statute doth extend to ſuch and the like Courts z- as the Court of 
Star-chamber, &c. And the words,that he hath taken a falſe Oath, 

ſhall be intended aCtively, and ſhall amount totheſe words, He 5s 

forſworn. In this Caſe it was. ſaid by Prideaux, that theſe words are 
Actionable, although the Perjwry be ſuppoſed to be committed in 

the Spiritual Court; for he ſhall be Excommunicated if hewilt 

not appear,and he ſhall do penance in a white ſheet, which is as 

great a diſgrace as to be ſet upon the Pillory, And it was guledin 

an Actian upon the Caſe betwixt Dorringron and Dorrengton,upon, 

theſe words, Thou art 4B aſtard, that an Aion lieth,and yet B«- 

ftardy is a Spiritual matter, and there determinable ; ſo for theſe. 

words, Thou art a Pirate, an Action lieth, and yet Piracy-is not 

puniſhable by the Common Law, but in the Court of Admiralty. 

And theſe words, He hathtaker a falſe Oath, do amount to theſe 

words, He is forſworn, Wrayconceived, that the words are not: 
Actionable, for there is a Proviſo in the Statute of Eliz. cap. 9. 

that the ſaid Act ſhall not extend toany Eccleſiaſtical Court, but 

that every ſuch Offender ſhall be and may be puniſhed by ſuch uſual 

and ordinary Laws as heretofore hath been, and are yetuſed, and 

frequent in the ſaid Eccleſiaſtical Court.Gaudy, upon theſe words. 

an Action doth not lye, for they are not pregnant of any Perju- 

ry inthe Plaintiff,. for he may be. meer paſſive init: forif one of. 

the Maſters of the Chancery Miniſter an Oath-to any perſon,or any 
Commillioners,e#c. and the Plaintiff ſweareth falſly , a Man may 

ſay that the Maſter of the Chancery,ortheCommilſioners have taken: 

a falſe Oath : and yet he.is not guilty of falſity- And afterwards: 

Murtta OpintoneWray,. that the, Proviſo.in the ſaid Statute is to, 


this 
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this intenty ſuch an offence may be enquirable and examined in the 
Eccleſiaſtical Court in ſuch manner as was before, but the ſame 
doth not take away or reſtrain the Authority of the Common Law, 
but that ſuch an Offence may be here examined, &c. Andasto 
the latter exception upon theſe words ( he hath taken a falſe Oath) 
itſhall be intended Actively , and not Paſſively; And if ſo, .the 
Defendant ought to have ſo pleadedit : And afterwards Judge- 
ment was given for the Plaintiff (k ). (&) Hill, 32. 
(9.) Pollard and his Wife brought an Action againſt Armſhaw, Eliz.Rot. 
for theſe words: viz. Thou art aWhore, for 1. S. Goldſmith hath 434B-R- 
the uſe of thy Body, and the Cart is toogood for thee, Per Curiam, =_ _ 
the Action will not lie ;, for the Common Law cannot define,who x 
isa Whore ; but where if one keep a Victualing Houſe, it be ſaid 
ſhe keeps a houſe of Bawdry, an Action will lie (1), (1) 40 Eliz. 
-(10.)) Aftion upon the Caſe for words of Defamation. Where- BR. Pollard 
the Plaintiff was a Perſon of good Fame, and always free from 42d his Wife 
Adultery and Fornication,&c. And after the death of Briar her late 7 =] 
Husband,was in Communication with one Cowley for a_ Marriage = : 
betwixt. them 3 That the Defendant to deprive her of her. Fame, 
and to hinder her from the ſaid Marriage,ſpake of the Plaintiff theſe 
words, viz. ſhe 55 aWhore, and her Children ( innuendo her Chil- 
dren which ſhe had by the faid Briar late her Husband ) areFram- 
diſhes Baſtards (innuendo one Nicholas Frambiſh.) After Verdict up- 
on Nor-Gmilty,and found for the Plaintiff,it was moved in Arreſt of 
Judgment by Grimfton,that theſe words are not Actionable:For,for 
calling Where, there lies not any Action ;' and to ſay that her Chil- 
her former. Husband, , axe Frambiſhes Baſtards, 'is repugnant 
init ſelf, for they cannotbe Baſtards,which were borg in the time- 
ofher former Husband : But allthe Court held that the Aftion 
welllies. For to.fay of a Widow whois ia Communication of. 
Marriage with another , that ſhe plaid the Whore in her former 
Husbands time is a great diſcredit - And to ſay that her Chil-. 
dren are Baſtards ( although in truth they cannot be Baſtardsin 
Law, yet in Reputation they may be ſo) iscauſe of loſs of her 
Marriage, and that none will marry with her; wherefore it was 
adjudged for the Plaintiff (7). .  (m) Mich.s. 
(11.) Attion upon the Caſe. Whereas he.keepeth an Alchouſe Car.B. R. Do- 
Ecenſed by Juſtices of the Peace.,. that the Netendant to ſcanda- !9thy Brian 
lize the Plaintiffs Wife,ſpake theſe words of her , Hang thee Bawd, CS. | 
Thou art worſe than a Bawd : . Thou keepeſt a Houſe worſe than a ***Þ 
Bawdy houſe , And thau keepeſt a Whore . in thy houſe to pull out my 
Throat. - Upon not guilty pleaded,found for the Plaintiff. Stone. 
moved in Arreſt -of. Judgment, that theſe words are not Actiona- 


ble; but agreed, that for ſaying Ore is 4 Bawd, and kgeps a  Bawdy 


houſe . 
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(n) Trin. 9. 


Car. Perſon 


and his Wife 


againſt 
Good ay.Cro. 
Rep. 


Co) Paſch.g. 
Car.C.B. 
Eaton verl. 
Ayloff and his 
Wife.Cro+ 
Rep. 


honſe, Aion lies, becauſe it is a temporal Offence,for which the 
Common Law inflits puniſhment. But to call one Bawd with- 
out further ſpeaking, an Aion lies not,no more than to call one 
Whore, But it is a Defamation puniſhable in the Spiritual Court, 
And to fay That he keeps a Houſe worſe than a Bawdy houſe hath 
not any intendment what he means thereby;wherefore the Aion 
lies not: Andif itbeintended, that ſuch words ſhould hinder 
Gueſts from coming thither, being an Alehouſe, the Husband on- 
ly ought to have brought the Action. And as tothat, the Court 
( abſente Richardfon)) agreed. But for the other words, they held 
the ARion lies by the Husband and Wife, for the ſlander to his 
Wife; and itis as much as if he had ſaid, that ſhe keepeth a 
Bawdy houſe; wherefore it was adjudged for the Plaintiff(n), 

(12.) A prohibition was prayed, becauſe 4. and his Wife ſued 
in the Eccleſiaſtical Court for Deſamation, and ſpeaking theſe 
words of the Plaintiff, He was a Cackold and a Wittal, which is worſe 
than a Cuckold, and that Aylsworth had layen with Ayloffs Wife ; 
And for theſe Defamatory words he ſued there;and becauſe it was 
alledged, that for theſe words, being but words of Spleen, Probi- 
bitions had been uſually granted, day was thereupon giveg until 
this Termyto ſhew cauſe why a prohibition ſhould not be granted, 
and divers preſidents were ſhewed, that for calling one Cuckold or - 
Whore, Prohibitions have been granted : But now upon advertiſe- 
ment all the Conrt agreed,that no Probibirion ſhould be granted, 
but that the Eccleſjaſtical Conrt ſhould have Juriſdiction thereof: 
For although they agreed,that there ought not to have been any 
Suit for the firſt words,they being too general ; yet being coupled 
with a particular, ſhewing that the Wife committed Tuch an Of- 
fence with ſuch a particular perſon,they be not now general words 
of ſpleen in common-and nſval diſcourſe & parlance; But they held 
it was a Defamation ſuable in the Spiritual Court; whereupon the 
Prohibition was denied (0) -- Brownlow chief Protonotary 
produced on that occaſion ſeveral preſidents, where Prohibitions 
had been granted to ſtay Suits for ſuch words,viz.Trin. 15 Fac. ret. 
2260, - Purchas verſ. Birrel for that he was preſented at ſeveral 
Inqueſts within his Pariſh for being-a Drunkard, and 2 Barretor. 
And Paſch.6.Fac.Ror. 397. Prohibition to ſtay a Svit for calling 
a Parſon Hedge-Prieft, - And Mich. 21. Fac. Barker verſ. Paſmore : 
She is a Quean, and a tainted Quean, Prohibition granted. 

13. H.Praysa Prohibition to ſtay a Suit inthe Spiritual Court 
for Defamation for ſpeaking theſe words,thon art a Bawd,and I'will 
prove thee a Bawd. And becauſe theſe are words properly determi- 
nable in the Spiritual Court, and'for which no Acton lies at the 

Common Law; aProhibition was denied. - But for ſaying, Rver, 
PE 
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heepeth a bouſe of Bawdry," this being matter determinablear Com- 
mon Law by Inditment , Suit ſhall not be in the Spiritual Conre 
(p). vid.27 H.8. and Ghib.qfo.20. 
(14.) Prohibition was prayed to the Eccleſiaſtical Court to ſtay 
zSuit there for Defamation, for theſe words, T how art 4 Drunkara 
of #4 Drunher fellow. And by the opinion of Croke, Forres and Berkley 
+ Prohibition was granted: For theſe words donot concern any 
irituval matter, but meerly Temporalzand they be- but Gb)rvrrinm 
orale, and a common phraſe of brawling , for which there 
cup: not to be a Suit in tte Spiritual Court z and ſo it was held in 
Martin Calthorp*s Caſe, in C. B. but Richardſon doubted thereof, 
becauſe the Spiritual Court as well as the Temporal may meddle 
with the puniſhment of drankertneſs; ſoit is not meerly Temporal: 
But he aſſented' to the grant of a Prohibition, and the Party may 
(Fs will) demurr thereto ; whereupon a Prohibition wasgrant- 
ed(q). | 
5.)Prohibition was prayed by Bulſtrod for Gobber,to ſtay a Suit 
inthe-Spiritual Courr for Defamarion,in ſpeaking theſe words, He 
14 Cackolaly Rave, and'cited preſidents; that for ſaying, He is a 
Knave anda cheating Knave, Suit being in the Spiritual Court , a 
Prohibition was granted upon goed adviſement 3 and the Court 
faid, that preſident is not like to this Caſe, for there was not any 
offence wherewith the Spiritual Court ought ro meddle,bur in this 
Caſe for theſe words , it is properly to be examined and puniſhed 
there pro refor matione morum; for it is a'diſprace to the Husband as 
wel as to:theWife, becauſe he ſaffers and connivesat it,whereupon 
(abſente Richtrdſon)) the Prohibition was denied. Again,it was 
moved, that this ſhould be granted upon the Statute of 23 X. 8. 
becauſe he was ſued in the Court of the 4rches, which is in the 
Archbiſhops Juriſdiftion, & the words were ſpoken at Thiſtleworth. 
it' London Dioceſs, as appeared by the Libel. But 7ozes ſaid that 
he was informed by Dr. Duck, Chancellor of London, that there 
hath been for long time'a compoſition betwixt the Biſhop of Zon- 
din and the Archbiſhop of Canterbrery, that ifany Suit be — be- 
forethe Archbiſhop, it ſhall be always permitted by the Biſhop of 
London ;, ſoas itis quaſia general Licenſe, and fo not ſued there 
but with the Bilhops aſſent 3 and for that reaſonthe Archbiſhop 
never makes any Viſitation-in London Dioceſs. And heteupon alſo 


the Prohibition was denied (r). - 


(p) Mich. 7. 

Car.B.R. 
Holingſhtads 
Caſe.Cio. 


Rep, 


(4) Mich.8, 
Car.B.R. 

Cucks verl. 
Starre, Cro» 
Rep, 


r) Hill 9. 


(16. ) A4ion,for that the Defendant had faid of and to the Plain- SATs 
tiff, being of good fame, and one who had ſerved- as Captain in Gebbers Caſe. 


the wars, bee verba in London, Thou art a Pimp, averring that in 

London that word was known to be intended a Bawd, and : further 

ſad, that be waratommen Pimp, and- nocorions. > which he world. 
4. juſrifie 


C19.Re>. par.y 
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(s) Mich. 


10.Car.rct, 


148. Dym- 
mock verl. 
Fawcett. 
Cro.Rep. 


juſtifie. After VerdiCt for the Plaintiff, Lireleron (the King's Sollicis 
tor ) moved in Arreſt of Judgment; that theſe wordsare not Attio- 
nable ; for it isa meer Spiritual Slander, as Whore or Heretich, and 
puniſhable in the Spiritual Court, and not at the Common Law; 
and he ſaid,that divers times Suits have been inthe Spiritual Court 
for {uch words,and Prohibitions prayed and never granted. vid.27, 
H.8.14. But to fay that he keeps a Bawdy houſe, is preſentable in 
the Leer, and puniſhable at the Common Law. Ward, Contra 
becauſe it is ſpoken of one of 'an honourable profeſſion , viz, a 
Souldicy, and trenches on his reputation to be taxed with ſuch a 
baſe Offence; and he ſaid , that ſuch offences have been divers 
times puniſhed in London by corporal puniſhment, but it was at 
{wered, that was by Cuſtom ; and there the calling one Whore is 
Actionable. Fones Juſtice held that the Action lay not; andall 
the Juſtices agreed , that the expoſition and averment ( that 
Pimp is known to be a Name for a common Bawd) is 
Croke and Berkley agreed, that the words are yery flandrous, and 
more than if he had calPd him Adwterer or nger, &c. 
and may be indifted and puniſhed for it co Y, 8 
tending to the breach of the Peace ; and rule was given that 
Inigwcnt ſhould be entred, &c. But was afterwards ſtayd 
(Ss). | 

(17.)Suit being in the Eccleſiaſtical court for calling a mans wiſe 
Welch Fade and Welch Rogue, Sentence being their in the Arches, 
the Defendant appealed ro the Court of Audience; and inthe 
Appeal mentioned the former words, and in the libel was inter- 
lined [ and a Welch Thief, and hereupona prohibition was pray- 
cd and granted,unleſs cauſe were ſhewn by ſuch aday to the con- 
trary: For it was held clearly, that for the word [Welch Thief ] 
Actionlies at the Common Law, and they ought not to ſue in the 
Spiritual Court : And for the other words, it was conceived up- 
on the firſt motion, they ought not to ſue in the Spiritual Court, 
for they be words only of Heat, and no Slander. But it wasafter- 
wards moved and ſhewn, that the ſaid words [| AWelch Thief ] 
were not in the firſt Libel,nor in the Appeal inthe time of the Ap- 
peal 3 but were interlined by a falſe hand without the privity of 
the Plaintiffin the Eccleſiaſtical Court , and that upon Examina- 
tion in that Court, it was found to be fallly inferted , and order- 


ed tobe expunged. Andthat the words Welch Fade were ſhewn 
in the Libel to: be-expounded and ſo known tobea Welch Whore ; 
which being a Spiritual Cauſe and examinable there, it was there- 
fore prayed that no Prohibitioa ſhquld be granted ; and if it were 
granted , that a Conſultarion (ſhould be awarded. 1. And of Sy O- 
Pinion was all the Cgurt, that the words [ and a. Welgh 7 


ref. ] | 
10 


being 


vY wy nm, 35 5. .% 


ODfmatim, © 


being unduly interlined, and by Authority of the Eccleſiaſtical 
Court expunged, and in that Court Fade is known and ſo expoun- 
ded for a Whore, our Law gives Credence to them therein, and 
eſpecially being after two Sentences in the Spiritual Court. This 
Court will not meddle therewith. Wherefore Conſultation was 
granted, if any Prohibition was iſſued forth quia improvide ;, and 
Rule given, that if a Prohibition was not paſled, that none ſhould 


\ be grant ed (t ). (t) ns. 
(18.) It was moved fora Prohibition by Harris Serjeant tothe _—_ art 4 


Conrt of Audience, becauſe that the Plaintiff was ſued there for ver. 7efferres. 

fying to one, Thou art 4 common Whore and a baſe Quean : 23nd Har- Cro. Rep. 

ns ſaid, that a Prohibition had been granted in this Court, for 

faying to one that ſhe was a pimperly Quean : And it was the Cale 

of Man againſt Huckſler : And Finch ſaid, though the words are 

not Actionable in our Law, yct they are puniſhable in the Spiritual 

Court; for the word Quear in their Law implies as much as Whore: 

But Hobart ſaid, that this word Year is not a word of any certain 

Senſe, and is to all intents and purpoſes an Individuum YVagum, and | 

ſo incerrain (#). («) Trin. 19, 
(19.) In an Action upon the Caſe; that whereas he is Parſon arm on 

of D. and a Preacher, the Defendant Slandered him in hec verba, OP? 


Parett is a lewd Adulterer, and hath bad two Children by the Wife 


of 1.S. Iwill cauſe him to be deprived for it. By the Court the Acti- 

on doth not lie : For the Slander is to be puniſhed in the Eccleſia- 

Rical Court.'And ſoawarded Quod Quer.nil.cap.per.bill.(x). (x) Caſe, 

(20.) D. had ſued T. in the Eccleſiaſtical Court for this, viz. Parett verſe. 

That whereas ſhe was of good fame, and kept a Victualling Houſe i jo 
in good Order ; that the ſaid T. had publiſhed that D. kepr an houſe "PEG 
of Bawdry. T.now brought a Prohibition, and by the Court well 

for D. might have an Action for that at the Common Law ; eſpe- 

cially where ſhe kept a Yi&ualling houle as her Trade. Note, 

27 H.8.14. And by the Juſtices, that the keeping of a Brothel- 

houſe is inquirable at the Leer; and ſoa Temporal Offence, And 

ſo was the opinion of the Court ; Tr.7. Car. B. R, Mrs. Holland's 


Caſe (Y). (y ) Thorne a+ 
(20.) W.ſued L. in the Eccleſiaſtical Court for a Defamatisn,and one ny lace 


had Sentence ; L. Appeals, and depending the Appeal comes a Noys.Rep. 
Pardon, which relates to the Offence,and pardons it ; then L.de- 
ferrs his Appeal, and for that W. had coſts taxed him: And now L. 
prayed a Prohibition,becauſc he deferr'd his Appeal becauſe of the 
Pardon,which had taken away theOffence. And by theConrt inthat 
Caſe,afterthe pardon theinferiourCourt cannot taxCoſts;butitwas 
urged that the ſuperiourCourts might taxCoſts upon the deſerton 
of the Appeal,which is an Offence after the Pardon, But it was an- 

Til {wered 


0f Defamation. 


ſwered on the other fide, that- itwas itt valn to proſecute the Ap- 
peal, when the Offence it ſelf is pardoned. The words were, Thaw. 
art a Pander,to Sir Hen. Vaughan : And there was muck debate if 
they were ACtionable at Common Law ; yet it wasagreed, that a 
Suit may be brought for them in the Spiritual Court; as for calli 
one Whore, Baya, or Drunkard. But otherwiſe by Jones, if he had 
ſaid, That he was Druik_;, for then a Prohibitionlies. Andit 
was ruled in 6 Fac. B, R. in the Caſe of Gradock againſt Thomas; a 
Prohibition was granted in a Sult for calling one Whoreſon, And 
(-) Caſe Ze jn IWeeks Caſe, a Prohibition ina Suit for calling one Kzave (z), 
wes againſt (22, )E. and M. being reputed Church-Wardens (but they ne- 
'14:t0n» NOY'S cr took any Oath, as the Office requires) preſent a Feme Covert 
upon a common report for Adultery, &c. And the Husband and 
Wife Libel againſt them in the Eccleſiaſtical Court for that. Defa- 
mation. And when Sentence was ready to be given for them, the 
Church-wardens appcal to the Arches, where the preſentment was 
proved but by one IVirneſs ; they Sentenced the Baron Feme, But 
now IWard Serjeant moved fora Prohibition, but it was denied by 
the Court ; for they were Plaintiffs firſt. And alſo it isa Cauſe, 
fz) Faton 2nd yhich this Court had notany Cognizance of (a). 
es pony (23.) Note, upon evidence to the Jury, Reſolved by the Court 
(4 \Sir chr;4g. that an Action upon the Caſe for words, lies againlt an lnfant of Se- 
vor Hodgman ventecn years of age. For malitia ſupplet etatem (b). And itis 
verſ. John fſaidat the Common Law, that ifa Man Libel in the Eccleſjaſtical 
&r1ells N93 Court againſt one for ſaying certain wards of him, which he will 
_ 4. Jac, Maintain inan Aion upon the Cafe at Common Lay, a Prohibi- 
ER, intcr tion lies(c). 
7:14ai and (24.) Ifa Man Libels inthe Eccleſiaſtical Court againſt one for 
71 orne perCtr: fying that he isa Witch or the San of a Witch; although no Action 
& Nich.32,39-1:-<for tt heC L Prohibition ſhall be - 
Eiz.B.R. £.;.ESLor that at theCommon Law, yet no Fronbition grant 
[> ar6Bartlitt, Ed, for peradventure he. may have ſomeSpiritual prejudice thereby, 
fcjidgd. tf he ſhould be the Sonof a Witch, as that he cannot be a Prieſt or 
(/,Fep-14+ the like : (forit ſcemsall the force of the words conſiſts in the laſt 
Jac. b, ><, words, they being ſpoken in the disjundtive) (4). 
; Gina, . h ;, Ifa Parſon of a Church call A. B. Drunkgrd,upon which A.B, 
ru. 2. anſwers thoxlyeſt ;, if the Parſon ſue A.B. in the EccleſiaſticalCourt 
(e)Nich 79. for giving him the {ye, a Prohjbirion lies, for that the Cauſe for 
Jac.B. lager which he gave him the ze, is not Spiritual, but depending on a 
>19p on and.,,, Temporal thing precedent(e).But ifa Man call a Miniſter Knave, 
he mayſued forthat in the Eccleſiaſtical Court, and no Prohibiti- 
Cf) Hill 7. Jac. on lies (f). If one man ſays of another, that he will not hear Ser- 
B. p:r Cok?? mons made by thoſe who have been made Miniſters by Biſhops ; 


«arr 9", he may be ſued for that in the Eccleſiaſtical Court, and no Prohi- 
If 


Rep, 


judg. bition ſhall be granted (£), 


Of Defaittivn, $25 
If a Man fays of another, that he keeps a Bawdy houſe, and is 

ſued for it i the Eccleſiaſtical Court, although He might have an 

Action at Common Lay, yet the Eccleſiaſtical Law hath a concur- 

rent Juriſdiftion in this, and the words are mixt, for which reaſon 

no Prohibition lies (h). And ifone ſays of another, that he is" a ()275.g. 14 

Pandey, he may be ſued in the Ecclefiaſtical Court, for that the b. per Firzher- 

ſgnification of that word is well known, and ſounds to a Spiritual vt 

Defamation (i), Or if a man ſays to another, Thou art a Cuckold- (? Mich. 2, 
Knave, and for that he and his Wife ſue him in the Eccleſiaſtical —_ 

Court for a Defamation, no Prohibition lies, for that theſe words »þit!sy. per 

amount to a Spiritual Defamarion, viz. that his Wife was inconti- Poderidee and 


nent ; in this Cafe a Prohibition was denied (&). Jones contra 
Husband and Wife weteDivorced for Adultery,4 menſa & thoro, ( Ne "Ml 


& mutuacobabitatione ( and as one of the Counſel ſaid, de omnibus .imer 17-; 
Mutrimonialsbus objequits, but the Counſel of the other party de- and co) p-r 
nied that.) and after the Wife ſae4 in the Eccleſiaſtical Court a £ri2- 
Stranger for Defamarion, and Sentence there given for her,and pe- 
nanceenjoyn'd to the party Defendanr,and colts of Suit allelſed for 
the Plantiff; and afterwards the Defendant appeals, and after the 
Husband of the Wife releaſes all Actions, and that Suit and all ap- 
pertaining thereunto,and the Defendant pleaded that Relecaſe,and 
theyremitted back the Snit to the inferiour Court again ; and now 
Gentry Recorder of London prayed a Prohibition, for thatnot- 
witſtanding the Divorce they continued Husband and Wife, and 
therefore the Releaſe of the Husband ſhould barr the Wife from 
having Execution of the Sentence, and ofthe Coſts 44 EL. In this 
Court between Sreevens Adminiſtrator of one Steevers, and Torre, 
the Caſe was, That after Divorce for Adultery of the Husband 
+ Menſa & Thoro,the Woman ſued in the Eccleſiaſtical Court for a 
Legacy, deviſed to het by the Teſtator, and the Defendant plead- 
ed a Releaſe thereof from the Husband, and thereupon a Prohibi- 
tion was granted, and he ſhew'd that Preſidentin Court, butthe 
Preſident did not comprehend the Divorce ; But Doderiage faid,he 
well remembred when that Caſe was Argued,and the pazlarce then 
was about the Divorce. Wentworth, it ſeems that no Prohibition 
ſhall be granted, Hil, 7, 7ac. inthis Court. ASuit was commenced 
in the Eccleſiaſtical Court by two Church-wardens, and the De- 
fendant there pleaded the Releaſe of one of them, and thereupon 
a Prohibition was here granted,and after a conſultation was grant- 
ed, for that they ſhall try that, having cognizance of the Princi- 
pal; and in thisCaſe the Releaſe is after the appeal, and therefore 
it tay not be pleaded ypph the appeal;for the Judges in the appeal 
have'no power but to. examine the' former Sentence, -and nof. a- 
ny-collaterakinatter, Coventry, 1 agreethe Caſe of the” Chutch- 
iii 2 wardens, 
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wardens, for that the Releaſe of one is not any Barr in Law, for 

38 Eliz. it was here reſolved between Merhon and Winns, that a 
gift by the Church-wardens without the Aſſent of the Sidemen or 
Veſtry is void; bur it is otherwiſe here, for here the Releaſe of the 
Hus-and is ſuſhcient to diſcharge the Execution of that Sentence, 
the which is all that we demand, 10 E. 3. ſuch Divorce is not any 
Barr of Dower. The Court ſeemed to incline that no Prohibition 
ſhould be granted, for that the Wife in ſuch Caſe may be ſued a- 
lone without the Husband by theEccleſiaſticalLaw.,and this is mat- 
ter meerlySpiritual,viz. Defamation,andtherefore we have nothing 
todo therewith,and theReleaſe of the Husband ſhall not diſcharge 
the Suit of the Wife, which is only to reſtare her to her Credit and 
Reputation which was impeached by the other, and the Coſts of 
Suit is not for any Dammage, but meerly for the Charge ofthe 
Suit, and therefore the Suit being not diſcharged;the Coſts.ſhall re- 
main alſo ; and this Caſe isnot like the fore-cited Caſe of Stephens, 
for the thing for which that Suit was, was originally a Legacy due 
to Husband and Wife, and therefore there the Releaſe of the Hus- 
band was a good diſcharge, but here was no duty in the Husband 
orizinally, Ergo, &c.Curia adviſare vult (b). 

In Palmer and T horps Caſe it was reſolved, that Defamation in 
the Eccleſiaſtical Court ought to have three Incidents. (1 ) That 
the matter be meerly Spiritual and determinable in the Eccleſiaſti- 
cal Court, as for calling one Hererick, , Schiſmatick, Advowterer, 
Fornicator, (2) It onght to concern matter meerly Spyritual only 
for if it concern any thing determinable at common Law, the Ec- 
cleſiaſtical Judge ſhall not have Cognizance of it. See for this 22 
E. 4.20. the Abbot of St. Albans Caſe. (3) Thoughthe thing 
be meerly Spiritual, yet he which is defamed, cannot ſue there for 
amends or dammages, but the Suit there ought to be for puniſh- 
ment of the offender, Pro ſalute anime ; For this ſee Articulis cleri, 
& Circumſpette agatis, and Fitz. 51, 52,53. but yet the Plaintiff 
ſhall recoyer Colts there, and there if the Defendant to redeem 
his Penance agree to pay a certain ſum, the Party may fue for this 
there, and no Prohibition lies in that Caſe. 

Ina Caſe of Prohibition between 2. and AL.in the Eccleſiaſtical 
Court;theCaſe was, aSuit was there forDefamation,by theWife of 
the party, a Sentence there given, and Coſts pro expexſis {itis, the 
Husband did releaſe theſe Coſts, which they would not there allow 
of ; upon a ſuggeſtion here that the Husband was Divorced ca»ſ# 
Aaulterii, aProhibition was prayed ; and for which it was urged, 
that the Releaſe by the Husband was good,the Suit being there for 
Defamation, Sentence there given, the Wife Divorced 4 Menſa & 
Thoro, which doth not dillolye Yinculwn IAatrimonii, but that th X 
notwith- 


notwithſtanding they may come together again when they will ; 
and ſuch aDivorce is no Barr of Dower. Doderidge, T hey arc on- 
ly to reſtore the Party to hex good Name, in Caſe of Defamation : 
The point here only is, the Husband and-Wife are Divorced, Canſa 
Adulterii, The Wife ſues in the Eccleſiaſtical Court for Defamati- 
on,and there recovers,and Cofts are given,the which the Husband 
didxeleaſcz whether this Releaſe thus made by the Husband, ſhall 
barr the Wife ofher Coſts. And ifthey-will not allow of this Re- 
leaſe there, whether a Prohibition ſhall be granted or fiot. The 
Whole Court clear of opinion, that no Prohibition inthis Caſe is 
to be granted. And ſo by the whole Court, the Prohibition was , 


denied; 


— 
* 


—— thn - 


CHAP. XXXVIR. 


Of Sacriledpe. 


1, Whence the word Sacriledge is derived, what it imports, and the ſe. 
veral kinds thereof. 

2, Iris taken properly and ſtriftly, or improperly S in ſenſu largo ; 
and is of a mixt Copnizance, 

3. The ſeveral ways whereby Sacriledge may be commrred. 

4. Who are mended by Perſons Sacred, againft whom Sacriledge may 
be committed ;, the diviſion thereof, 

F. Bartol's Definition of Sacriledge ; ſeveral ſevere puniſhments there- 
of Recorded by Hiltorians. 

6. The ſeveral puniſhments infiifted on Sacrilegious perſons according 
to the Civiland Canon Law; The Civil Law more ſevere there- 
in than the Canon \, how puniſh'd anciently in this Realm according 
to the Eccleſiaſtical Conſtitutions thereof. 

7. The dreadful Curſe anciently and ſolemnly pronounced in Parliament 
againſt Sacrilegious perſons, 

8, A remarkable Fudgement that happened to a Biſhop of Bangor for 
Sacriledge. 


Weyz ILEDGE, from Sacro & Lego, or 4 Sacris Le- 


LY 


gendis, that is, ſuf/uranais,for that word Lego ſometimes 

ſignifies farart or rapere : Iſider. lib. 1.0rig lit SSacrilegus, 
qui ſacra legit, h.e. furatur. In the Greek ise9wnie importing as 
much as to ſay cvacy miteg, that is predari vel violare Sacra,tor Sa- 
criledge is the violation or uſurpation of ſome thing that is Sacred, 
Gloſ. in cap. omnes Eccleſiz. 17 q. 4. and may be committed three 
ſeveral waies, As (1.) either in reſpect of the Perſon, as when a 
man doth wound or [trike an Eccleſialtical Perſon in Holy Orders: 
or (2.) in reſpect of the Place, as when one violates the Priviled- 
ges or Immunities of the Church or Church-yard : or (3.) in 
reſpect of the Thing, as when a thing Sacred or Conſecrated or 
deputed or dedicated to ſome Sacred uleis uſurped upon and ta- 
ken away, and this holds true, whether aufcratur Sacrum de Loco 
ſacro, vel non ſacro, vel non ſacrum ae ſacro, .inw. de Ofc, Archipreſ, 
c.1,vloſ.inverb. Sacrilegium, 

(2.) Sacriledge is taken either ſtrily and properly, as when a 
thing ſacred is ftoln out of a ſacred place, ſo it is held according 
tothe Law generally, but either will amount to Sacriledge accord- 
ingto the Canons: or in a large ſenſe, and :»properly, and lo it ” 
tends 


Ul 
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tendsto- other Crimes, /. ſiqarsc, de Epif.& cle. &c. dt ſarrileg. ptr 
rom, As infringing the Charch's Lidertics, invading Eccleſi- 
aſtical goods and the | ike, whereof more hereafter. Lindy.de in- 
mun. Eccl. c. 2.gloſ. inver. Sacyilegi, The Emperonrs held their 
Conſtitutions ſo ſacred, that they called the violation thereof Sa: 
criledge, l.un, c,de Crimi, Sacrill This Crimes of a mix copnizance; 
partly Eccleſiaſtical, partly | Sotud ar, whetedf cach Jariſdition . 
- may jure proprio take: cognrzante. coun ſir generate. De foro comer. 
So that this. Crime of Sacriledge is not meerly Eccleſiaſtical, be= 
cauſe the.cognizance thereof in ſome Caſes may appertain to the 
Secular Judge, atleaſt, quod pzenam; 1. fi quis in hoc c. de Epiſ. c# Cler, 
And Hoſt;exfis hintfelf doth confeſs as much quod prnamCorporalem:, 
etherw1ie it.is as tothe: cenſures of the Church contra talthh fulimi- 
pandas. ' 
(3.) There are many ways whereby Sacr:i[edge maybe commit- 
ted, 2s by .invading the rights and goods of the Church, by unjult 
and illegal vexing and moleiting the Church, by waſting and de- 
ſtroying, the Church, by violating Eetleſmſticks; by aClet ks con- 
fulting with Soarhſayers,. and Diviners; by violating Churcheprivi- 
ledges - and -Immunities,. by: ſtriking-y/ Clerk,” Lina, dt Ymmun. 
Eccl. c. ſeculs glo. in verb; anfu Sacrilego; Church-barners, Church- 
breakers, Church-robbers, by ſtealing the Church-bible, the Cha- 
lice, or other thing out of the Church, by violating the Church- 
porch or breaking the-Doors thereof, by ſtrikingin'the Chorch,or. 
apprehending and taking any'onethere,by obſtrufting the Jurisdi- 
ion of the Church, or hindering/afry 6f that free acceſs which he 
ought to have to the Church, by uſurping the Guardianſhip or 
cultody of a Church that is void, and under that pretetice polleſ(s: 
themſelves of the Gouds and Revenucs thereof, by ufurping and: 
occupying the Oblations and Offerings of the Chaxch ; but to ex- 
plicate the Crime of Sacriledge to its full latitude, it is reginfite 
m order thereto, to diſtinguiſh aright of thinzs Sacred which are 
violated thereby ; for as Habzrsaredifſtinguilt'd ex objeftiz,fo.Vices. 
by the matters about which they are converſant , now the matter 
of Sacriledge is ever ſomething Sacrea, and therefore Sacriledges 
are diſtinguiſh*d according to the diverfiry ofSzcred things; whence 
Aquinas interr's, that asthere are Three kinds of things Sacredviz, 
Perſons, Places, and ſome other Things : Io there is a Threefold kind 
of Sacriledge, viz. againſt Perſons, againit Places, and againſt other 
Things conſecrated and dedicated to Divine Worſhip. Which di- 
ſtinction the Canoniſts do generally hold in each Member thereof : 
AS Sacriledge, (1.) Againſt Eccleſiaſtical Perſons. cap. ſicut, &c. 
quiſquis, 17.9.4. in c. fi quis deinceps uſp, ad cap: ſi quis ſuadente.cad. 
Cayſ.G&q.(2.) Sacciledge againſt ſacred places.cay, Airor & c.Fra- 
ter 
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rer(3.) \gainſt the Goods arxl Revenues of the'Church/cap. Sacys- 
leginn: cap.OmnesEccleſie.Cy cap. Attendendum.lt being exprelly ſaid, 
that Qu pecunias vel res Eccleſia abſtulerit, Sacrilegium facit incay, 
qui rapit, There is no'Sacriledge but may be reduced to one of 
thelc three heads, although under them there may be divers other 
kinds of Sacriledges more particularly ſubdiſtinguiſh'd. 

(4.) By Perſons Sacred is here underſtood ſuch, as ina peculiat 
manner are ſet apart and dedicated to Divine publick Worſhipac- 
cording to SacredOrdiration; and the principal kind of Sacriledge 
commiſlable againſt ſuch, is the laying of vzolexr hands on them, 
which is-a violation of their Immunities or Priviledges. cap. ft qus 
ſuadente.17.4.4. And as to Sacriledge committed againſt Places ſq- 
cred, the Canon is, That Sacrileginm GCommittitur auferendo Sacrum 
de ſacro, wel non ſacrum de ſacro, aut ſacrum deinon ſacro, cap. quil- 
quis 17. 9. 4. Of which Three Members the Third doth not belong 
to this circumſtance of Place, And as to the ſecond Member there- 
of the Civil Law determines otherwiſe than the Canon, for in that 
Caſe the Civil Law ſays, that Res Privatorum, ſt in edem ſacram de- 
poſte, ſurrepre fuerint, furti,attionem non ſacrilegit eſſe. l. Div. ff, ad 
leg. Ful.pec, yet among the Canonilts it is communis opinio, that fur- 
tum in loco ſacro ſacrilegium eſt. And where the Canon Law ſpeaks of 
Churches, it ſays, ſi qu depoſirayvel alia queliber exinde abſiraburt, ve- 
lut Sacrilegi Canonice Sentenie ſubjaceant But every Oftence done in 
the Church,is not Sacriledge;yet it is held;that it is in the power of 
the Eccleſiaſtical Juriſdiction, fo to prohibit the doing of ſonfe 
certainthingsandactions in the Church;that ſuch as oftend againſt 
the Prohibition, ſhall be reputed Sacrilegious;though the things in 
themſelves are not Sacriledge. The Canoniſlts allo do hold; that the 
perverting of the Holy Scripture,to uphold, maintain,or confirm 
EITOrs, IS graviſſimum Sacrilegium. Suarez. ib, 3 deSacrilegio c.7 mn.1. 

(5.) Notwithſtanding what has been ſaid, Bartol defines Sacri- 
ledge to be the raking away or ſtealing ſome ſacred thing out of ſome 
Publick ſacred place ;, this is molt properly Sacriledge;, according to 
Bartol, Bart. in |, Sacrilegis penam, ff. ad Leo, Jul. Peculat. to 
which 1t may not be impertinent or ſuperfluous to add [| cam anr 
mo furandi, ] The Civil Law puniſh'd it with death, Barr. ibid. 
& iD E. in ditt.L, & Menoch, de Arbir. Fud.1. 2, Cent, 4. Cal. 

389. .2, So the Athenians put a Boy to death for ſtealing 
a Platc of Gold out of D:zana's Temple which fell from herCrown, 
Elian lib.5. de var. Hiſt.cap. 16, Among the Grecians the Sacrilc- 
glous Perions were not to have the common humanity of a Grave, 
hut were ca!t out unburied. Died. Sicul. lib. 16, Biblic. in 6, An. 
Philips. Philip King of Macedon in his holy War againit the Pho- 
cehſes, having taken their General Onomarchus and routed their 

| Army 


Ut 


+ Aa ac. dl BT” 4 


of Satriledae; 


Army,commanded the General to be hanged; the reſt to be drownd 
like Sacrilegions perſons. [demaitt, lib, ann. 8, Philip, Alexan- 
der the Great in the Olympick Games.cauſed it to be proclaimed by 
an Herauld, that all Exiles and Baniſhed perſons, except for $4 
criledge and IAurder, ſhould be permitted to return to their own 
Countrey. dem. lib.17. An. 9. Alexandri. & Gemiſt, Pletho.lih,2, 
drGeſtis.Grec poſt pugnam Mantineam, Pleminius Amballador from 
Scipio to the Senate of Rome, having robb'd the Treaſure of Pro- 
n4and being now nigh dead by a moſt fearful and horrid kind 
of diſeaſe before he was brought to his Trial, the Reman Senate 
notwithſtanding condemned him in double the ſum to Proſerpina, 
Livius lib, 9. Bel, 2. Punic, & Valer. l, 1.cap.2, Domitian, when 
it wasreported to him by the Flamens or Jupiters High Prieſts, 
that &he had ereCted a Monument for hisSon with Stones deſign'd 
for the Temple or Capirol,commanded the monument to be pulled 
down, and {-moliſhcd,the bonesand Aſhes of the Party to be caſt 
into the Sea,and the ſtones to be reſtored to.the Temple : Sueroy,, 
in Domitian. cap, 8. Xenophon relates out of the Laws of the A- 
thenians againſt Sacrilegions perſons in theſe words, viz. Fudge, O 
Athenians,n this matter according to the law made againſt Sacrilegi- 
ous perſons and Traitors,T hat if any hath committed Treaſon or Theft of 
things Sacred, let him be __ to death, and let Sentence he 
that he be not buried in Athens, 4nd all bis goods confiſcate, X enoph. 
delege Arbenienſ. - Another Law againſt Sacrilegious perſons apud 
Conftantinum Harmenopulum, :n hec verba, Whoever ſteals 
thing Sacred ont of a Sacred place, let him have hie eyes pluck'd om. 
Conſt. Harmen, lib, 6, Prompt .jur. car. 5, Gunttranus King of the 
Pariſians and Galls,with his Nobles and Biſhops aſſembled on the 
Feſtival of Symphoryanus, made a Law that their Armies or 
Soldiers ſhould not on pain of death,either in their March or on 
a Victory, ruſh violently into any Churches or rob the ſame.Greg, 
Twon. lib. $8. Hiſt. Franc.c. 30. Clearchus and Scitalces, Soldiers 
under Alexander the Great, being accuſed by his Army of robbing 
and ſpoiling Churches and removing antient Monuments, were 
commanded to be put to death.Orx:nes, who ſucceeded Phraſaor- 
tein the Kingdom of Perſia, being accuſed and convicted of roh- 
bing and waſting the Temples, Churches, and the Monuments of 
the Kings,was by Alexanders command Crucified to death. Avria. 
lib, 6, in fin, de expedir. Alexan, The Law in ſome Caſes doth 
leave the Penalty of Sacriledge Arbitrary , eſpecially where any 
Churchesare notoriouſly and violently broken open, and the Of- 
ferings or ſacred Vellels thence ſtolen away by night, in which caſe 
the Puniſhment is Capiral;and ſo practiced in the kingdom of Ne- 
pler; Boers Deciſ,254.uu.13, It is not the value of the thing ſtolen, 
Kkkk that 
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that cauſes this crime Of Sacriledge to be ſo ſeverely puniſhed, by 
becauſe there is more ofaudacity and iniquity in this kind of T] 
than of others of inferiour circumſtances; and therefore Califtr, 
accuſed Menalopus that he had robb'd Templs Cuſtodes, Anglis 
Churchwardens,and had thence ſtolen away 3 very ſmall Yelle 
minimi ponderis, yet even this was puniſhed as Sacriledge of a yen 
criminal nature.lnnumerable are the Preſidents of this kind foun 
among Hiſtorians; to which might be added that of Famous & 
rather Infamous Remark,touching-Charles Martell, King of Franc, 
Cujus animam ( ſays Triterius) viſam deportari ad Inferos, qui 
mult as Eccleſias ſpolzaſſet , dum bellis inimicos perſequeretur. Truen, 
in Breviar, Hiſt. Franc. in fin, | 
(6.) Touching Sacriledge as diverſified in reſpett of Perſon, 
Places, and other things Sacred, the Canoniſts enumerate {ach 
kinds thereof , as would ſeem very uncouth and ſtrange for ugty 
hear of inthis Kingdom,as the Conſtitution of Eccleſiaſtical Sta 
thereof is now moſt proteſtantly eſtabliſhed;they are therefore 
purpoſely omitted. The penalties likewiſe inflicted on Sacrileguw 
perſons vary according to circumſtances, & as the kinds or degree 
of the Sacriledge are; and herein the Canon and the Guil 
have provided very different penalties z which at the Canon Lay 
are of one kind, and at the Gvil Law of another : But 
ing to the ancient Eccleſiaſtical Conſtitutions of this Realmge 
criledge of what kind foever, regularly incurr's the penalty 'of &- 
communication, which admits alſo of diſtin{tions :- For agthere 
is the greater and the leſſer Excommunication ; ſo there is Excony 
munication ipſo fatto, in Contradiction to that which is only # 
ſe jure}, alfo the Law evenin this point of Sacriledge doth dilty- 
guiſh between Excommunication latam, end ferendam ; ' forif i 
be Sacriledge committed againſt an Eccleſiaſtical Perſon, then a 
cording to the Canon Law,& as heretofore practiced in this Real 
the penalty was Excommunicatio lata; but when itis inreſpettd 
ſome things pertaining to the Church,in that caſe the puniſhment 
was Excommunicatio ferenda. Linaw. de immun. Ecl. c. 1. Gl, in vn, 
omnibus. pgs. And ſometimes a pecuniary puniſhment was inflid- 
ed fos $Fftiledge. 17. 9. 4. c. quiſquss. & Cc. fi quis contumax. Tit 
Eccle | Law doth not punith Sacriledge with that auſterity & 
. ſeverity as the Gvil Law doth, 1. Sacrilegio ff. ad Leg. Ful. pee 
lat. whereby the puniſhment ſometimes is Damnatio ad: beſtia, 
ſometimes the Sacrzlegious perſon is burnt alive,ſometimes hung 00 
Fork, ſometimes condemned to the Mines,ſometimes baniſhed,& 
ſometimes ſentenced to death in the ordinary way of Execution. 
He that is guilty of Sacriledge againſt. an Eccleſiaſtical perſon is by 
the Canon Law Excommunicatus ipſo fatto,. 17.9.4.c. ſi quis _ 
ut 
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But if he be #2 rebus Eccleſie,he is by that Law Excommunicandus, de 
Foro comper. C. conqueſts, If it be committed in the Church, and 
that by firing or breaking it open, in that Caſe the Sacrilegious 
perſon is zpſo jure excommunicated. de ſent, Excom. c. conqueſts, if 
it be without burning or breaking it open,as when a thing being 
left in theChurch)is taken away,in that caſe he ought to be excam-- 
municated. De furrib, c. fin. Andthis (ſays Linaboes a may ſtand 
25 a rule in Lawzthat wherever you find that regularly the Sacri- 
legious perſon is not pſo jure excommunicated majors Excommuni- 
catone, it hath theſe ſeveral Fallentias, that is, it doth not hold 
iscaſe of Burning, violating ſpoiling aud waſting of the Church, 
gorin burning or breaking open the Church door, nor in Sacrs- 
wee againſt an Eccleſiaſtical perſon nor incaſe of ſtriking or.vi- 
olently apprehending any man in the Church, nor in any forcible 
arviolent taking away any thing out of the Church,nor in any that 
were excommunicated before for the like Offence, nor in ſuch as 
down or demoliſh the Body of the Church or any part thereof 
and-the like, Lindw. de immu, Eccl. c.ut invademtib;glo.in ver Ex- 


| communicati. All which is likewiſe expreſly ſet down in F.de Athons 


Gloſs on Cardinal Orhobo's Conſtitutions, de abſtrahentib. Confug. 
ad Eccleſ.c .ad tmtelam glo. in ver Obſervari.and ſeems to have an ad- 
equate affinity with what Solomon ( who, as in other things, ſo ſpe- 
cially in matters of the Temple,had the beſt experience ) ſays , Ut 
ira ſnare to the man, who devoureth that which is Holy. Pro.20.25, 
(75.) Thedreadful Curſe denounced againſt Sacrilegioxs perſons 
appears in that remarkable paſſage in Parliament about Four hun- 
dared years ſince,where the Priviledges of the Clergy, and Franchi- 
of the Church,were (with the Liberties of the People)grant- 
ed, confirmed, and ſetled by the King in full Parliament, Anno 
1253.in ſuch a ſolemn manner, as no Hiſtory can parralel; The 
King ſtood up with his hand upon his Breaſt, all the Lords Spiri- 
tral and Temporal ſtood with burning Tapers in their hands,the 
Archbiſhop pronounceth as followeth, viz. By the Authority of God 
Omnipotent, of the Son, and of tha Holy Ghoſt,&c, We Excommuni- 
cate, Anathematize, and ſequeſter wow our —_— the Church, 
altthoſe, who henceforth knowingly and maliciouſly deprive and ſpoil 
at bf their right , and i thoſe that ſhall : or wit _ 
ly violate , diminiſh, or alter ſecretly or openly, in Deed, Word, or 
Counſel, thoſe Eccleſiaſtical Liberties, &c. Granted by our Lord the 


King, to the Archbiſhops, Biſhops, Prelates, &c, For everlaſting me- . 


mory whereof , we have hereunto put our Seal, After which, a 
throwing down their Tapers, extinguiſh'd and ſmoking, they al 
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Vid. The. Pre- 


faid, Soler all that ſhall Lo againſt this Curſe, be extintt and ſtinksn ſent State of 


Hell, And Ethelwolphus, the ſecond ſole monarch among the Sax- 
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on. Kings; having by advice of his Nobles,granted far ever to God 
and the Church, both the Tithe of all Goods, and the tenth part 
of all the Lands of England,free from all ſecular Service; Taxes,or 
Impoſitions whatſoever, concludes the faid Grant or Charter of 
Donation in theſe words,viz. Qut augere voluerit noſtram Donatio- 
nem, augeat Omnipotens Deus dies ejus proſperos , ſi quis vero muta- 
re vel minuere preſumpſerit , noſcat ſe ad Tribunal Chriſti rationem 
redditurum. 

(8.) Dr. Heylyn in his Eccleſia Reſtaurata relatesa remarkable 

age touchinga ſad Judgment;that in the time of Queen 

befel Buckly Biſhop of Bangor, An. 1541. for the Sacrilegious ha- 
yock he made of the Lands and Patrimony of that. Church ,. who 
not content to akenate the Lands,and- weaken the Eſtate thereof, 
reſolved to rob it alſo of its Bells ( for fear perhaps of having any 
knellrung out at the Churches Funeral ; ) and not content to fell 
the Bell which were five in number, he would needs ſatisfie himſelf 
with ſeeing them conveyed on Shipboard,and had ſcarce given him- 
ſelſthat fatisfaCtion,but was immediately ſtruck blind,and ſo con- 
tinued from that time to the day of hisdeath : 
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Of Simony: 


1. The Definition and deſcription of Simony ; the penalties there- 


Of» 

2. The difference berween Simoniacus and Simoniace Promotus ; 
the latitude of that word Simony. 

3. How the annual value of the Benefice is computable upon the for- 
feirure by reaſon of Simony. - 

4. Whether aClerkSimoniacally preſented, but not prevy to the S5- 
mony , be diſabled for that turn to bepreſented by the King tothe 
Same Church ? 

5.. The diverſifications of Simoniacal Contratts, or the various ways 
of committing Simony. 

6. a Oblig arion to preſtnt one upon condition of reſignation,may not 

Simony. | 

7. To — one a Sum of Money to beftow his endeavour to. 
procure one to be preſented to a Benefice ,. is aSimoniacal Con-- 
trabt, 

8. Several ways of comratting, obliging, and agreeing, which will a- * 
mount to SIMmony. 


9. AClerk may oblige to his Patron topay a Sum yearly, and yet no 


Simony. 
I Plea of Simony #s'4 good Barr to the Parſons demand. of 
ithes, | 
1 1,Wherhey the Fathers free Covenant with his Son in Laymyupon the 
Marriage of his Daughter to preſent himroſuch aLgying when it 
falls, be Simony ? 
12 Whether a Simoniacal Vſarper ſhall prejudice the rightful Patron, 
by giving the King the preſentation. 
Wi bh an Incumbent that 65.41 by Simony, may after a general 
Pardon be removed. 
14, The grand Caſe of Calvert and-Kitchin ,at, the Commen Law 
rouching Simony. 
15. To convey acorrupt gift by a. innocent hand, will. not-excuſe ir: 
from bemg Simony. 
16. The Kings Caſe againſt the Archbiſbop of Cantesbury ,. Sir: 
John Hall, «nd Richard Clark rouching Simony. 
7; The Proof of Simony in a Parſon is good to barr him of Tzthes. 


18; a= 


18, A Patrons Preſentation upon the Preſentees Obligation to make 
a Reſignation within Three months after the Patron ſo pleaſe, 
may amount to Simony within the Starute of 21 Eliz.cap, 
16, 

19. A corrupt contratt for an Aqvowſon may make the Subſequent F 
cumbente $1moniacal. 

20, To plead a Simoniacal Contratt againſt a Bondgit not ſo appeay- 
ing, is no admiſſable Plea. 

21, Maſters of Chancery, why ſo called,and what they were ancient. 
ly. 

22 Jr obibicien to the High Commiſſiners,that would have put a Pare 

fon to his Oath touching S\imony. Ns 
23. Inwhat Caſes ( byreaſon of Simony) the Patron may preſent af- 

' ter Six months, and the Church ſaid to be full as to oneynat to a- 
nothey. 

24, The injunttion of King Ed.6.againſt Simony. 

25. The form of the Oath of Simony. 

26, ASimoniacal CGontratt a good plea in Barr of Tithes, 

27, Afurther deſcription in Law of the difference berween Simonia- 
cus, andSimoniace Promotus. 

38. TheSimoniace Promotus, though ignorant of the Simony,yet 
is deprivable in the Eccleſiaſtical Court. 

29. ASimoniacal Contratt, ro which neither the Incumbent ner the 
_ are provy,  inay yet be Simony within the Statute of 31 
EE. - | 

30. Simony «1t"s utmoſt latitude 5s properly cognizable in the Eccle- 
ſiaſtical Court. 

31. Simony worſe than Felony ;, A Bond or Oblig ation good,though 
entred into upon a Simoniacal Contratt, * 

32 Whether a Parſon ouſted for Si\mony, may be after admitted to the 
ſame by the Kings preſentation, Wy” 

33. APerſon Simoniace Promotus, and ouſted, .1s by the expreſs 
words of the Statute diſabled to accept the ſame Benefice. | 
34. Where Simony ts pleaded in Barr of Tithes, the Eccleſiaſtical 
Court ſhall take cognizance, and no Prohibition lies,  _ 
35. Whether tht Father may buy the next avoidanceand preſent his 

Son ;, noSimony to buy'an Advowſon. 

26, toprocure a Man .( in conſideration of Marriage ) to be preſent- 
red to a Benefice, is Simony. 

37. Four obſervations on the Statute of 31 Eliz.cap.6. by the Lord 
Coke. - | ; 

38, The extent of the words(Preſent or Collate) in the ſaid Statue, 
alſo the diverſity in Law berwten a Preſentation made by a Right- 
ful Patron and ar Uſurper. 
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39. What puniſhment by the Canon Law incaſe of Simony ; and 
the ſtrange conceir of Rebuffus rouching the ſame, .. 
40. Thereaſons why it hath its denomination from Simon. Magus; 
how many ways it may be commuted according to the Canon Lay, 


thers conceive, Tho, Agnin.20, 2.6.9.100.art,1, & 40.) 

is according to Paxormians definition thereof, ) ftudio- 
ſa voluntas emend; vel yendends aliquid Spirituale , wel Spirituali 
Annexum,- opere ſubſecuto » Panor c, Nemo Extra, &c. Orit may be 
"deſcribed thus, viz. Simony is whenany perſon.is preſented or col- ed 
tated to any Benefice with Cure of Souls,Dignity; Prebend,or Li- nal ſt. 
ying Eccleſiaſtical,&c, or hath any ſach given or beſtowed on him aftica, a Si- 

- foror in any reſpect of any ſum of Money, reward,payment, gift, mone illo 
profit, Or beneht directly or indirectly, or for or. by reaſon of a- M289 de- 
ny promiſe, —_— grant, bond, covenant or other aſlurance —_— : 
for any ſum of' Money, reward, -paymerit, gift, profit or benefit ricus Sand; 
whatſoever,diredtly or indire&ly, or for or in reſpeCt of any ſuch pecuniis emi 

corrupt cauſe or eonfidetationz and every Preſentation,Collation pucavir. 

andgift, asalfoevery Admiſſion,Inveſture and-InduCtion, there- ——_— eſt 
upon is by the Statute utterly void (c), and whereby the King his que prats * 
heirs and ſucceſſors for that one turn only ſhall preſent,collate,&c. diſtribui 
And every perſon ſo givingor taking any ſuch ſam of Mogey, &4. debent. 
taking'or making any ſuch promiſe, &c. doth forfeit and loſe the (*) Stat-3r: 
double value of one years profit ofevery ſuch benefice. Moreover, ©=<*+ 
the perſon ſo corruptly taking any ſuch Benefice is thereupon and | 
from thenceforth adjudged a perſon difabled in Law to hold and 

enjoy the ſame Benefice(d). - The like penalty of the ſaid double Re 
value doth he incurr, who for any fumof Money, reward, &c. (© Sibid- 
diretly or indirectly ( other than the Lawful- Fees or for or by 

'reafon of any promiſe, &c. doth admit, -inſtitute, inſtall, induct 
any perſon to, or in any Benefice with Cure,&c. Likewiſe, if any 
Incumbent of any fuch Benefice ſhall corruptly reſign or Exchange. 
the fame, or for or in reſpect thereof ſhall corruptly take, dire- 
ly or indire(tly, any penſion,ſum of money, or benetit whateyer, 
in ſuch caſe both the giver and rRer corruptly & aforeſaid, ſhall . 

forfeit double the value of the ſum ſo given;taken, or had,whereof 

the one Moiety tothe King, &c. the other to him that ſhall ſue 

for the ſame in any Court of Record (e). In which Statute of 31 («) Ibid. 

Eliz., there is a Proviſo,that the cenſures Eccleſiaſtical ſhall not be 

reſtrained by any of the premiſes therein contained, R 
(2.) They thac Simomacally buy Eccleſiaſtical Livings are com- 

pared to Simon Magus, and they that ſell them to Gehaz; the Ser- 

. vant of Eliſha'f )If a perſon be poiſeit of an Ecclefialtical Living 9? 2 King-s- 

by 


Y 


(1,) G wo from Simon Magus, as Thomas Aquinas and 0- 


.. Of Stmony, 


by ſuch Simery as whereunto he was not privy, 'he+is ſaid to be in 

only Simoniace : but if he bein any corrupt and Simoniacal Con- 

tract , to which himſelf is a party, and was privy and conſenting 
thereunto,in that caſe he is S7monmacns;, both which are inhibited by 

the Canons Eccleſiaſtical or Provincial Conſtitutions, as alſoare 

the ſaid corrupt and Simoniacal ſellingas well as buying Eccleſialti- 

cal Livings, £49. -c. Null; ticear Eccleſiam Fc. Oui Plerunque. 

and that under penalties greater-than the temporal Laws did then 

or now will allow of. And although by S:mony in the vulgar ac- 
ceptation-of the wordzis commonly underſtood ſuch corrupt Con- 

tracts for Eccleſiaſtical Livings as aforeſaid;yet it hath a more ex- 

tenſive fignification-and thats -a more proper ſenſe, which is by 

corrupt Ortinations'of Miniſters,as for undue Licences to Preach; 

(6) Di&.St, for prevention whereof it is provided in the Statute aforeſaid(h), 
31 Eliz, that if-afy perſon ſhall receive or take any Money, Fee, Reward, 
— or any other profit directly or indiretly , or any promiſe, Agree- 
N pationes MEN» COVENant) Bond, or other aſſurance thereof ( Lawful Fees 
Simoniacas Excepted)for or to-procure the —_ or making of any Mini- 
penituz revo- ſter, &c. Orgiving any order and Licenſe to Preach, ſhall forfeit 
camus,& Forty ſhillings, and the Miniſter ſo made Ten pound, beſide. the 


_—_— loſs of any Benefice, Living,or otherEcclefiaſtical promotion after 


Jfritius Induction, thatany ſuch Miniſter ſhall within ſeyen years next af- 
inhibemus. ter ſuch corrupt enteringintothe Miniſtry,accept and take : the 
— Con- one halfof which Forfeitures do go to the King,&c. the other to 
ſtie.Othobon. 146 Informer, &c. And the Patron in that caſe may preſent, &c, 


cap. quia 
plcrumg; 


as if the party ſo indufted were naturally dead. 

(3.)The forfeiture of the doublevalue of one years profit of the 
Clurch by way of penalty,as is before mentioned,is not to be com- 
puted only according to the valuation in the Kings Books in 
the Firſtfruix Oſhce,butaccording to the juſt and full annual value 
G3) C; 3.tnft,” of the church(s '.Thisdouble yalue ſhall be accounted according to 
154+ the very or true value,as the ſame may be let,and ſhall be tried by a 

Jury,and not according to the extent,or taxation of theChurch,C. 

par.3. Inſt.cap.71. And albeitthe Clerk be not privy to the Sime- 

#iack ContraCt,yet it ſeems the Patron ſhall pro hac vice loſe his Pre- 
(+) Co.12.74, ſentation(k). But the Title ofthe rightful and uncorrupt Patron 
ſhall not be forfeitedor prejudiced by the Simoniacal Contratt of 
an Uſurper,albeit the Clerk be by his preſentation admitted, iaſti- 
tuted and induRted,nor entitle the King to preſent. 

(4.) The Church,notwithſtanding the Admiſſion, Inſtitution 
and Induction, becomes void, whether the Clerk preſented were 
a party,or privy to the corrupt and Simoniacal Contract or not; 
But Sir Simon Degge in his Parſon*s Counſellor puts the material 


Queſtion, viz. | hether the Clerk, that is preſented upon 4 flangys: 
c 
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val ContratF , to which he is neither party nor privy, be diſabled for 
that turn to be preſented by the King to that yrz. the ſame Church ? 
Inorder tothe reſolution whereof he acquaints us with a Caſe re- 
ported, whetein it was adjudged;that if the Clerk were preſented 
upon a Simoniacal Contradt ; to which he was neither party nor 
privy,that yet notwithſtanding it was a perpetual diſability upon 
that Clerk as to that Church or Living (/), The like in another (1) Paſch. 
Caſe, where B. ( the Church being void) agreed with the Patron 17 Jac. B:R. 
to-give him a certain Sum of Money for the Preſentation ; FB, pre- Caſe Fowler 
ſented C. who knew nothing of the Simoniacal Contratt till after Y"{-£4t- 
his Induction; in this Caſe it ſeem'd by Warburton Juſtice, that entry 
C.was diſabled quoad bane Eccleſiam (m). In which Caſe it was counſellor. * 
clear, that the grant of the preſentation during the vacancy was par-1.cap5. 
meerly void ; that B. preſented asan uſurper; that C. was in by the (2 Mich.42. 
corrupt Contract; and that were it not for the ſame, the Patron 329 43 Et 
would not have ſuffered the Uſurpation. In further confirmation p44 and 
hereof it is alfo reported to us that Sir Edward Coke affirmed it xogers.Cro. 
hath been adjudged;that if a Church be void, and a Stranger con- El-788. 
traRts for a Sum of Money to preſent one who is not privy to the 
Agreementthat notwithſtanding the Incumbent coming in by the 
Simoniacal Contra, is a perſondifabled to enjoy that Benefice, 
although he obtain a new preſentation from the King; for that the 
Statute as to- that Living, hath diſabled him during Life (-). Not- (n) Caſe of 
withſtanding all which premiſes, Sir Edward Coke in his Comment *Þ< K/ng and 
upon the ſaid Statute of 31 Eliz. aſlertsir to have been adjudged = _ «> 
in the forecited Caſe of Baker and Rogers, that where the Preſentee nary 
isnot privy nor conſenting to any ſuch corrupt Contract, there $Socker.Cro. 
( becauſe it is no Simony in him ) he ſhall not be adjudged a dif- Jac-32s- 
abled perſon within the ſaid AQ, for the words of the Starute are __ YN 
(And the perſon ſo corruptly giving, tc.) And fo (fayshe) it was co _ = 
reſolved. Ach, 13. Jac. Where the Preſentee is not privy nor con- 
ſenting to any corrupt Contracthe ſhall not be adjudged a difabled 
perſon within the Act,becauſe it is no Simony in him — Coke Inft, 
pr. 3.cap.71. (0). Alfoit was ſoreſolvedin DoCtor Hurchiſons ()) Cor: 
Caſe by the whole Court, viz. Thar ifa Clerk be preſented upon a P- t, = 
corrupt Contra within the ſaid Statute, although he be not privy the Qpinion, 
thereunto, yet his preſentation, admiſſion, 2nd induction are all ofall the 
void within the Letter of that Statute, but not within the clauſe Jo92<s5 *f 
ofdifability within the ſame Statute (p). = —_— 
 - (5-) The ContraQts whictk are commonly held corrupt and mich-8. }ac. . 
Simoniacal, may be diverſified almoſt into'as many kinds as trans- Parſons Coun. 
ferences and proprietary negotiations are capable of; but thoſe abi fupr- 
which have been moſt in practice (as appears by the caſes reported 
wtheLaw) have been by way of unlawful purchaſing the next 
L 111 Advow- 


d 
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Advowſon by Exchange , by Reſignation, Bonds by Matrimo- 
nial compacts,by contratts remote and conceald from the Preſen- 
tec, by Obligations of an indirett nature, and the like. To the 
—_ purpoſes aforeſaid it hath been held S:mony for a Parſon to pro- 
miſe his Patron a Leaſe of his Tithes at ſuch a rent,in caſe hewould 
preſent another Parſon into his Benefice, with whom he was to ex- 
) Hill. x6, Change-albeit that other was not privy to the Contract,he making 
—_— the Leaſe after(q). It was likewiſe held Simory for a Father topre> 
657.c B-per ſent his Son by vertue of a purchaſe of the next Advowſon, which 
Graunt and He made in the preſence of the Son, a Clerk, when the Incumbent 
—_ Cale. vasnot like to live by reaſon of a Sickneſs, whereof he ſoon af- 
Ao ver, terdied (r) Otherwiſe, in caſe the purchaſe had been made 
Shelburn?k. in the Abſence of the Son , as 1s hereafter. mentioned (5). But 
More 916- per Hutt. itwas held Simony to purchaſe the next Advowſon, the 
Cro-El/7635- Incumbent being ſick (r).  Thelike in Winchcombes Caſe againſt 
& >a the Biſhop of Wincheſter and Puleſton,a Caſe hereafteroften Margi- 
Noy Rep. ned on ſeveral accounts,where it was held S:mony in. one Say, who 
(t) Cale Sh:!- was preſented upon a contraCt which he made with the Patron(the 
don vert. Incumbent being then ſick ) for Ninety pound. to- preſent him 
——— inch. when the Church ſhould be void (»). And-as to Reſignation- 
(«) Hob.155, bonds,Sir Simon Degge affirms, that inthe caſe of Jones and Lay- 
vid. Payſon's rence the ſenſe of the Court was , that if a man be preparing his 
Coarcellor., Son for the Clergy, and have a Living in his diſpoſal , which falls 
pare 1-c-5+ yoid before his Sons capable thereof,he may lawfully take a Bond 
of ſuch perſon as he ſhall Preſentzto reſign when his San becomes 
capable of the Living; otherwiſe, in caſe the Patron takea Bond 
abſolutely to relign upon requeſt without any ſuch or the like 
cauſe; as for avoidance of Pluralities, Non-refidence, or-other 
w)8 Jac {uchreaſonable deſign (w.). Thelike you have in Babbingron and 
oh Jones Wood's Caſe hereafter mentioned. So that it ſeems Bonds and 
and Lawrences. obJigations given and taken upon juſt and honeſt grounds toreſign 
Ig are not in themſelves Simoniacal ;, Otherwiſe, where there is cor- 
$4r1-Counſ.  ruption in the caſe, accompanied with ſome ſubſequentACt in pur- 
ſuance thereof. Andalthough preſentations made upon Simomacal. 
Bonds and Obligations are void in Law,yet ſuch bonds themſelves, 
though corrupt and Simeniacalzare not made yoid by the Statute of 

(x) Co.3.1nſt.. 31 Eliz.(x), 
x253-Noy.72. (6.) B. brought Action againſt C. upon an Oblieation, the 
condition whereof was, that whereas the Plaintiff did intend, and 
was about to preſent rhe Defendant to the: Benefice of Stow, 1f the Dt- 
fendant at the requeſt of the Plaintiff ſhould reſign the ſame to the hands 
of the Biſhop of London, then the Obligationro be void, The De- 
tendant demanded Oyer, and demurr*d,and adiudg'd for the Plain- 
ul, tor the reſignation might be upon a good intention to me 
yÞ- 
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laralities,or ſome other cauſe,and it ſhall not he intended Simony, 
ifit be not fpecially pleaded and averr'd;and A4ich.37.and 38. EL (a) Hill.s. 
Between Fones and Lawrence it was adjudg'd accordingly, and af-/Car-B.R. 
firmed an Error, which the Court viewed, and thereupon Judge- _ ps 
ment was given for the Plaintiff (4), — 1 
(7.) ThePlaintiff declared, that the Rectory of St Perers infra 7ones Rep. 
Turrim London was void, and that the Defendant in conſideration 
that the plaintiff would beſtow his labour and endeavor to cauſe 
or procure him to the ReCtor of the ſaid Reftory,promiſed to give 
him Twenty pounds; and that after the ſaid Plaintiff procured him 
tobe Rector by the Kings commiſſion,and notwithſtanding that he 
had requir'd him to pay the ſaid Twenty pounds, &c. and there- 
upon he brought his Action 'upon the Caſe in the Court of the 
Tower of London , and upon Non Aſſumpſit, it was found for the (5) Paſch, rc. 
Plaintiff,and Judgement was there given,upon which the defendant Car.B R. 
brought Error, and #4 voce all agreed that the Judgement was 704drr idge 
erroneous, for the conſideration was Simontacal and againlt Law, , 
and not a good conlideration,therefore the. Aſumpſit was not good, Ry. ones 
the Judgment was revers'd; the Atturney ſaid, that that Court (c) per Hob. 
was a Court-baron ; as appears by a Record in the time of King Caſe #inh- 
Henry the Sixth (6). : : comb verl, 
(8.) If A. be obliged to preſent B. &c. andhe preſents by S;- _—_ Noy 
mony, yet the obligation is torfeited (c.). Or if one contract with (4) wich. cz, 
the Patrons Wife to be preſented for Money, and is accordingly bw 
preſented by her Husband, it is S:mory within the Stat. of 31 E- Caſecfthe 
kz.,and makes the preſentation void (4). For the contraCt ofthe ow” Bi- 
Wife is the contract of the Husband (e.). Likewiſe if the Patron ,,;5, —_— 
preſent one to the Advowſon,having taken an Obligation of the (e) 2:8 has 
Preſentee, that he ſhall reſign when the Obligee willzafter Three 
months warning, this is S*mony within the Stat. of 21 El:z. cap. (j) Trin 15 
16, per Curiam ( f ). Alfoit one promiſe toa Man that hath JacC.B. 
aMannor with an advowſon appendantythat if he will preſent him uy p90" 6 
&c.after the then Incumbents death, he will givehim ſuch a cer- 27/*"4/%4s 
tain Sum of Money,fnd the other agree thereto,and that by agree- Clark, Noy. 
ment between them the next avoidance ſhall be granted to B, &c, Rep. - 
who after the then Incumbentsdeath preſents accordingly; this is (4) caſe 
Simony becauſe there was 8 corrupt Contratt forthe Advowſon ==. 1-00 M 
(x). For alchough the next Avoidance may be bought and ſold bo- yoy rep. 
na fide without S#mony,' yet if it be granted to one to perform a (+) Ibid. 
corrupt Contract for the ſame, it is otherwiſe (þ). But if th2 (#) &dj-dg. 
Father purchaſe the next Avoidance, and after the Incumbents "_=_ rt 
dezth Preſent his Son, this is not Szmony (z). Yet by Hob, Chicſ 4p er hs 
Juſtice it was held, that if inthe grant of the next Avoidance it Caſe. 
eppears that it was to the intent to preſent his Son or his Kinſ- Noy Rep- 
LIIL 2 man 
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man, and it wasdone accordingly , , it .is Simony Ck). Likewiſe 
if a Mans Friend promiſes the Grantee of the next avoidance a cer- 

tain Sum of Money, and ſo much certain. per Ammon, if he will 

preſent B. tothe Church . Qzeando,, &c. and B. not knowing any 

thing of the Contract,be preſented accordingly, this is Szmony (1), 

For if aStranger contract with the Patron Szmoniacally; it makes 
the preſentatiqn void (z»). 

(9.) APatron took an Obligation of the Clerk whom he pre- 
ſented, that he ſhould pay Ten pounds yearly ro the Son of the 
laſtIncumbent, ſo long as he ſhould be a Student in Cambridge 
unpreferr'd; this. is not S:mony; otherwiſe, if it had been to have. 
paid it to the Patrons ſon. per Car. (2). An obligation was made. 
by a Preſentee to a Patron to pay Five pounds per Ay. to the late 
Incumbents Wife and Children; the Parſon kept and enjoyed the 
—_— »  notwithitanding great oppoſition to.the contrary 

0), 0 

(10.)) AParſon preferr'd his Bill for Tithes , the Pariſhioner 
pleaded that he was preſentedby. corruption, &c. and by Sime- 
ny,and 2 Prokibition was granted , notwithſtanding the Parſon 
pleaded pardon of the Simeny by the King; andit ſeem'd, -that it 
was now triable by the Common Law (p). The Church maybe 
full or void ineffeft, when there is a Simoniacal Incumbent ; yet 
toſay the Church was full for 6 Months isno plea , when he was 
in by Simony; For a Quare impedit may be had by the rightful Pa- 
tron after the 6 Months againſt the Incumbent of an yſurper, that 
Is in by Simony (4). And the death of a Simoniacal Incumbent doth 
not hinder but that the King may preſent, for the Church was. 
never full as tothe King, and that turn js preſentcd to the King by 
force of the Statute (7) 

(11.) In the Seat. of 21 Ekz. there is no word of Simony, 
for by that mcans then the Common Law wonld have been Judge, . 
what ſhould have been S:mozy and and what not(s);by which Law 
the S:monzack_ 1s perpetually diſabled (rt). Anda Covenant to 
preſent ſuch a one, made under any conſideration whatever, be it. 
of marriage or the like,may be Szmronzacal;, but if a Father in Law 
upon the Marriage of his-Daughter, doonly voluntarily and with- 
out any conſideration, Covenant with the Son in .Law, that when 
ſuch a Church, which is in his Gift, falls void, he will preſent him 
toit; * hath been held;that this is no Simony within the ſaid Sta- 
tute(s),. 

(12.) A Simoniacel Uſurper preſenting ſhall not prejudice the 
rightful Patron, by giving the King the preſentation (w). The 
Proof of 'Simery willayoid an Action of Tithes commenced by 2 
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the King looſes not his preſentation (3) becauſe the Church was 


not full ofan Incumbent; bat remains -yoidthough theS/mony or Pe ()Hob. 


nalty thereof were pardoned. LZafy, all corrupt reſignations 
and exchanges of EccleſiaſticalLivings,are punifhable with the for- 
feiture of double the Sum given and received, hdth in Giver and 
Taker,by the ſaid Statute,but it ſeems this works no avoidance or 
diſability in the publick/perſon. | 


.\ (13.) The Patronof an Adyowſon before the Statrite of 37. | 


Eliz, for Simony, doth ſell proximam Advocationem for the ſum of 
money to one Smith, and he ſells this to Smith the Incumbent : 
After which comes the general Pardon of the Queer, whereby the 
puniſhment of Smirh the Incumbent is pardoned, and 'of Smith 
the Patron alſo. If the Incumbent may beremoved was the Qye- 
ſftion : Williams faid that the Doctors of the Civil Law informed 
| him, That the Law Spiritual was, that for Si9ythe- Patron loſt 
his Preſentation, and the Ordinary ſhall preſent; and if he preſent 
not within ſix months, then the Metropolitan,and then the King. 
S$purling Serjeant;This puniſhment cannotUiſcharge theForfeitnre, 
although it diſchargeth the puniſhment. [Glaruil contra; and faid 
that this point was in queſtion when theLord keeper was Atturney, 
and then both'of them conſulted thereupon, and theytnade this di- 
verſity, viz. Between-a thing void and voidable,, and for Simony 
the Church is not void until Sentence Declaratory, and therefore 
they held that by the pardon before theſentence all is pardoned;as 
where a man commits Felony , and before Convidtion the King 
pardons him, by this Pardon the Lord ſhall loſt his'eſcheat , for 
the Lord can have no Eſcheat beforethere he an Attainder , but 
that is prevented before by the Pardon : And fo here this Pardon 
prevents the Sentence Declaratory , and ſono title can accrue to 
the Ordinary. Walmſley contra: if Patron -be-charged by the 
Sentence,he may plead the Pardon. But if a \Quwve -Tmpedir be 
brovght by a third Perſon,the Pardon of the'King ſhallbe no Barr 


tohim,for the title appears not to him,but onlythepimiſhment. An= - 


derſon,they may proceed toSentence Declaratory,notwithſtanding 


the Pardon ; for the Pardon is of the puniſhment;but the ſentence - 


extends not to that, but only to declare that the Church is void. 


Glanvile, in 16. Elkiz:' a man was deprived of his Benefice for In- - 


continency, and after hewas pardoned and reftored. Walmſley, T 
doubt much whether the King can pardon S;mony, And Wilkams 
faid,that the Doctors of the Civil Law ſaid, that nerther the Pope 
nor the King could pardon Simony quoad culpam, but only quoad 


— 


ibid, 


pena they may : And the Court at laſt ſaid, tharif the parties (2/Hillgr:. 


would not demurr,. they would hear the Dottors on this'mat- c,,;., 


ter (z), 


Caſe. - 


(14.) 18 
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(14.) In Calverts Cai againſt XKirchin and Parkinſon in the 
Exchequer, where K.. not knowing of any Simomiacul agreement, 
was Preſentcd, Inſtituted, and Inducted to the Church of D. and 
this after the Statute of 31.-Eliz, cap. 6. And this Preſentation 
belonging to the Queen byreaſon of the Preſentation for Simo 
by forceof the {aid ſtatute;theQueen preſented oneB.& before that 
B.was admitted and Inducted,theQueen died;wacreupontheKing 

eſented C. without anyrTecital or mention of the Preſentation 
made by the Queen, and withour any revocation actually made of 
the ſaid firſt Preſentation, and thereupon C.is Admitted and Infſti- 
tuted ; and for Tithes as Parſon he brought Treſpaſs, In this Caſe 
one of the points in Queſtion waszif within the ſaid Statute here be 
Simony in the Fatron, and not inthe Parſon, if this ought to pre- 
judice the Parſon or not?in this point #zchcock conceived that al- 
though the preſentee in this Caſe,was not party to this corrupt a- 
greement; yet he ſhall be prejudiced by it,although not ſo prejudi- 
diced thereby, but that he may be capable to be preſented again to 
the ſame Benefice,but hac vice the preſentation of him is voidzfor as 
Lutleon ſaiththe Preſentce ought to accept the Parſonage ſubject 
to ſuch charges as the Patron pleaſeth, who in the time of vacate 
on hath power to charge it,and ſo by his Act had made it ſubjett to 
the ſorfeiture,G theretore the perſon who cometh under him ſhall 
be prejudiced,&c. Damport to the contrary;the Patron and a ſtrar- 
gcr corruptly agree to preſent K. whereupon he is preſented; 
If this ſhall be void againſt X. is the queſtion. To this he fail 
that at the Common Law, if one be - Simoniacally preſented, yet 
this is not void untill the Preſentee be deprived; and if before 
the ſaid Statute ſucha corrupt preſentation had been made;the In- 
cumbent and Ordinary being Schon no Preſentation ſhould en- 

ſue; and he weached the ſaying of Lindwoed to be accordingly: 
but if money.be given by the friends ofthe Preſentce , and after 
the King had notace thereof, and Aſſent, then it is not puniſkable, 
but pardonable at the di{cretion of the King, and now by him the 
Statute provides no puniſhment for the Parſon, when the Patron 
onely conſents to the Srmony; for he obſerved that after the ſaid 
ſeat. of 31. | Eliz. ;had appointed a puniſhment for the Patron 
then in the laſt part ofthis Branch, the words are; The perſons lo 
corruptly takingy, XC, (all beincapable of the Beneftcealorefaid 3 
and 1ſo-1t{ſcemeth;that.the intentot the Statute is nut to puniſh any 
party, but heti;at is tothe Smory, and this isalſo explained tobe 
1o, by other clauſts im the Statute, for another clauſe inflicts pu- 


-* niſktnent-ypon the'Ondinary, if there be any corruption in him, 


and another clauſe.inflicts puniſhment vpon'him-who is party to a 


_* corrupt Reſignation, and ſo in all the clauſes, thoſe only who are 
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partakers of the crime ſhall be puniſhed;&c, And in this Caſe was 
no agreement aſſented unto by the Parſon, and this diverfity alſo 
ſeems to be good;that if A. hath the Preſentation, and B, the No- 
mination toa Benefice,& the Preſentor upon a corrupt agreement 
makes a preſentation unknown. to the Nominatorzhere the Nomi- 
nator ſhall not be prejudiced within this Statute,&c-In this caſe B. 
Baron declared his opinion;that the intent of the Statute was to &- 
radicate all manner ofS:imoenzes;and therefore the words are not if a- 
ny man give money to be preſented, but they are, ; If any preſent for 
money.and the jurors here found 20/.to be given ,- and nothing for 
what it was given, or to whom it was-given.z: for if money bethe 
meed,a preſentation is void, therefore it 7.5.be patron of the C. 
of D.which isyoidz& a ſtranger ſaith to me,procure the preſenta- 
tion for A. & you ſball have 10cl.& he procuredA. to bepreſented, 
| here if the Patron had notice of the mony given to me,this.Preſen- 
tation is void,but otherwiſe not : And in this Caſe without notice 
of the Parſon,the Admiſſion & all that enſued thereupon. is void; 
by reaſon. of the Simory in the Patron,andit is void as tothe Parſon 
2lſo, and ifin.thiscaſe we are not within. the words of the Statute, 
et weare within the intent clearly,&c. And Panormitan ſaith; that 
TE nonic eſt ſtudioſa voluntas emendi vel vendends. aliguid ſpirituale, wel 
ſpirituali annexum cum-opere fubſequente, AlthamBaron was of the ſame 
opinion,and faid that the words of the Statute are, that ifa Preſen- 
tation be made for money,it ſhould be void,and that the King may 
- preſent that turn; and therefore the want of privity in the Incum- 
—_ is nothing to the purpoſe, as to the avoiding of the Benefice; 
but his want of privity availeth to excuſe him of being Simeniacus, 
yet he is Simoniace promotus, and thereforethe Preſentation is yoid, 
andthe King ſhall have it by thecxpreſs wordsof the Statute; and 
therefore as it ſeems,if in this Statute there.-had been an expreſs ſa- 
ving of the Intereſt of the Incumbent, by reaſon-of his innocency, 
yetſuch aſaving of Intereſt had been void & repugnant,in reſpect 
that it was exprelly given tothe King beforezas it is in Nichols caſe 
in Plowden upon the Star.of 1.H,7.&c. And to prove that by the 
Simony in the Patron. the Parſon ſhall be prejudiced, he vouched 
42E.3.fo.2,— Snig Baron concurr'd in opinion with the former, 
and ſaid that as to the point of Simony by the Civil Law, it was: 
puniſhable by Deprivation,and the guilt of the Patron ſhould pre- 
judice the Parſon, as to matter of commodity in the Parſonage ; 
and at the Common Law if the Parſon will plead ſuch Preſentati- 
on he ſhould be prejudiced , and here, by the Incumbency the 
words of the Statute will not be ſatisfied, &c. ' Alſo irſeemeth that 
if 1.S. hath an Advowſon, and A. purchaſe the nexrtavoidanceto 
the intent to preſent B.and the Church becomes yoid, and 4,pre-# 
> {ents 


þ 
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ſents. this is Simony by averment, as by good pleading the Pres 
ſentation of B.. ſhall be adjudged void;&c. Tanfield accordingly, 
a5 this Caſe is, here is Simony by the Civil Law, and the party had 
his Benefice by Simozy , although he be not cognuſant thereof. Se- 
condly, admit here was not Simony; by the intendment of the Civil 
Law,yet the Statute hath made an ayoidance of the Benefice inthis 
Caſe, although it be not Simony , for the Statute ſpeaks not one 
word of Simony throughout the Act, and yet by expreſs words it 
doth avoid ſuch Preſcntations as this is; & as to the Civil Law ſuch 
Benefice is to be made void by ſentence Declaratory, but it. is not 
void ipſo fatto, as it ſecms in the Caſe where a common perion-was 
conſenting to the Simoxy, but the text of the Civil Law ſays ex. 
preſly,that the Church ought not to be fillecl Corywpreve, or by cor- 
ruption,and the Civil Law exprefleth ſuch a perſon as 1n this Cale 
by Simoniace promotus , and calls him who is Parriceps Graminis, 
Simoniacus, and he who is Simoniacus, is by the Civil Law depri- 
vednot only of the Benefice ipſo fatto , but alſo is deprived tobe 4 
Miniſter, and adjudged guilty, 57 culpa & pena, Herrus Benefil. 
aus faith, that if aFriend give money toa Patron, to make a Pro- 
miſero him &c. and the Incumbent paysit, fuchan Incumbent is 
Simoniacus by the Civil Law 3 and ſoif the Incumbent pay the mo- 
ney not knowing it tillafter the InduCtion, - yet he is Szmoniacys; 
and by him if a triend give money , and the Parſon is thereupon 
prefented , though the' Parſon knew not of the Money given, 
yet he ſhall bedeprived of the Benefice; and this difference waz 
certified by Anderſon and Gawdy to the Council-T able upon a Re- 
ference made to them by the King,touching the filling of Benefices 
by corrupt means; And the Statuteof purpoſe farbearsto uſe the 
word S:mony,for avoiding of nice conſtruttion in the Civil Law as 
tothat ward,and therefore the makers of the Act ſerdown plainly 
the words of the Statute,that if any ſhall be promored for money, Cc. 
Sothat by theſe words it is not material from whom the money 
comes.and then inſuch caſes for the avoiding of all ſuch grand Ot- 
fences a liberal conſtructionought to be made, as hath been uſd 
in ſuch caſes, &c. for which and many other reaſons mentioned in 


FE this Report,he commanded judgment to be entred for the Phaintif 
(4) Trin.7. (a). | 
[> ng (15.) Sr. George Cary being ſeiſed of an Advowſon, granted 
Calvert againſt the next Avoidance to his ſecond ſon,and died ; and after the ſon 
Kitchin and corruptly agreed with 7.S.to procurethe ſaid 7.S. tobe preſent- 
09s wh cd to the Benefice, andthe ſecond Brother knowing thereof, it 
= = _ : Was agreed that forthe perfelting of the agreement, the, ſecond 
Rep, Brother ſhould ſurrender his Grant and Intercſt to the elder Bro- 

«her, which elder Brother not knowing of the ſaid corrupt agrec- 
ment; 


—_— 
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ment. Preſented the ſaid 7. S$. who was Inſtituted, &c. all ſhall be 

yoid, for he is here Preſented by reaſon of this corrupt agreement 

between the Patron who then was, and the Parſon, andthe elder 

Brother was only uſed to convey a bad gift by a good hand, and 

all had referenceto the corrupt Agreement, with the Aſſent of the 

Patron who then was (6). (b) Gloſſe and 

(16.) The King brought a Quare Impedsr againſt the Archbj- Pompoyes Caſe 

ſhop of Canterbury, Sir John Hall, and Richard Clark, for the rep BY 
Church of 27. and declares that Richard White was ſeiſed of the TT Caſe 
Mannor, to which the Advowſon belonged. And the 6 Fac. by againſt K;-" 
Indenture, he covenanted to ſtand ſeifed to the uſe of himſelf and chin.LaneRep. 
his Wife for their lives, and to the heirs of Richard Whire, And 

after White Preſents one Boynton, and dies, and his Wife Marries 

with Sir John Hall, who the firſt of Zune. 6.7ac. by Deed grants pro- 

ximam Advocationemto twoyto this intent, that he might receive of 

ſuch a Parſon, that he Preſented, all money as ſhould be agreed 

between Grantor and Grantee : And that this was done Boznror: 

lying in extrems. And then the 26, Fan. 16, Fac. there was a cor- 

rupt Agreement betyeen Sir Fob» Halland one of the Grantees, 

thar for 200/. to be paid by the Clerk Blundell, that the other 

Grantee ſhould Preſent him. And the firſt of February Blundell 

pays Sir Zohn Hall the money,and the ſecond day he was Preſented, 

Inſtituted, and Inducted accordingly. And that upon this it apper- 

tainedto the King to Preſent : The Biſhop pleads but as Ordinary : 
SirFobHallmakes a title,and traverſesthe corruptAgreement:The 

Incumbent Pleads by Proteſtation that there was not any corrupt 

Agreement; as it wasalledged, and not anſwers whether the mo- ] 
ney were paid or not ; but that he is a Parſon Imperſonce of the 

Preſentment of- But 16 Fc. after ſuch an Agreement (/c:l.) 

17Feb, he was Preſented by the Letters Patents of the King to his 

Church, and never anfwers to the Simony. And it was held by the 

Court to be naught ; and'oonly pleaded to hinder the Execution be- Trin.4.Car. 
fore the Juſtices of Aſſize,if the trial went againſt the Patron' (Ft). os H1 King 
And further in that Cafe between Hall and Blundell, it was ſaid by LINE 
Davenport,that thisParſon being Preſented bySimony,is difabled to Archbiſhop of 
thisChurch for eyer,and cannot bePreſented to this Church again; Canterbury - , 
a5 it was adjudged in my Lord Windſors Caſe. But it was ſaid by ##!9's Reps | 
Richardſon if he had ſaid, abſq, hoc, That hewasin ex Preſentarione 

of, &c, it had been good enough, which was granted. Henden, 
twocxceptions had been taken. (1.) Thatthe Incumbent doth 

not ſhew what Eſtate or Intereſt the King had to Preſent him z 

which doth not need, if the King brought.a Quare Impedir, then 
ItiS2:goodanſiwer to fay, that he isin of his Prelenting. © But if it 

be brought ' by a ſtranger, then he onght to ſhewthe title in his 

| M m mm Preſent- 
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ſentsB. this is Simony by averment, as by good pleading the Pre 
ſentation of B. ſhall be adjudged void,&&c. Tanfield accordingly, 
as this Caſe is, here is Simony by the Civil Law, and the party had 
his Benefice by Simony , although he be not cognuſant thereof. Se- 
condly, admit here was not Simony; by the intendment of the Ciyil 
Law,yet the Statute hath made an ayoidance of the Benefice' inthis 
Caſe, although it be not Simony , for the Statute ſpeaks not one 
word of Simeny throughout the Act, and yet by expreſs words it 
doth avoid ſuch Preſcntations as this is; & as to the Civil Law ſuch 
Benefice is to be made yoid by ſentence Declaratory, but it. is not 
void ipſo fatto, as it ſeems in the Caſe where a common perionw4s 


- conſenting to the Simoxy, but the text of the Civil Law faysex« _ 


preſly,that the Church ought not to be filled Corrupreve, or by cor- 
ruption,and the Civil Law expreſſeth ſuch a perſon as 1n this Cale 
by Simontace promotus , and calls him who 1s Particeps Graminis, 
Simoniacus,and he who is Simoniacxs, is by the Civil Law depri- 
ved not only of the Benefice :pſo fatto, bur allo is deprived tobe q 
Miniſter, and adjudged guilty, #7 culpa & pens. Vetrus Benefie 

aus faith, that if aFriend give money toa Patron, to make a Pro- 
miſero him &c. and the Incumbent paysit, ſuchan Incumbent is 
Simoniacus by the Civil Law ; and ſoif the Incumbent pay the mo- 
ney not knowing it tillafter the Induction, - yet he 1s Simoniarys; 
and by him if a friend give money , and the Parſon is thereupon 
preſented , though the' Parſon knew not of the Money given, 
yet he ſhall bedeprived of the Beneficez and this difference was 
certified by Anderſon and Gayadyto the Council-Table upon a Re- 
terence made to them by the King,touching the filling of Benefices 
by corrupt means; And the Statuteof purpoſe farbearsto uſe the 
word S:mony,for avoiding of nice conſtruction in the Civil Law as 
tothat ward,and therefore the makers of the Act ſerdown plainly 
the words of the Statute,that if any ſhall be promiored for money, &C., 
Sothat by theſe words it is not material from whom the money 
comes.and then inſuch caſes for the avoiding of all ſuch grand Of- 
fences a liberal conſtruftion ought ro be made, as hath been uſed 
in ſuch caſes, &c. for which and many other reaſons mentioned in 


10 Tri >) Report,he commanded judgment to be entred for the Plaintiff 
| IH 7s A L 
=: nnd (15.) Sr. George Cary being ſeiſed of an Advowſon, granted 


Calvert againſt the next Avoidance to his ſecond ſon;and died ; and after the ſon 
Kitchin and corruptly agreed with 7.S.to procure the ſaid 1.8. tobe prelent- 
C—_ cd to the Benefice, andthe ſecond Brother knowing thereof, it 
yr —_ :; Was agreed that forthe perfeCting of the agreement, the, ſecond 
Rep. Brother ſhould ſurrender his Grant and Intereſt to the elder Broy 

«her, which elder Brother not knowing of the ſaid corrupt agrec- 


ments 
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ment. Preſented the ſaid 7. S$. who was Inſtituted, &c. all ſhall be 
void, for he is here Preſented by reaſon of this corrupt agreement 
between the Patron who then was, and the Parſon, andthe elder 
Brother was only uſed to convey a bad gift by a good hand, and 
all had reference to the corrupt Agreement, with the Aſſent of the 
Patron who then was (6). 

"(16.) The King brought a Quare Impedir againſt the Archbi- 
ſhop of Canterbury, Sir John Ha#, and Richard Clark,, for the 
Church of XZ. and declares that Richard White was ſeiſed of the 


(5) Gloſſe and 
Pompoyes Caſe 


vouched by , 


Damport in 
Calvarts Caſe 


Mannor, to which the Advowſon belonged. And the 6 Fac. by againſt K;e-* 
Indenture, he covenanted to ſtand ſeiſed to the uſe of himſelf and cbin-LaneRep. 


his Wife for their lives, and to the heirs of Richard Whire, And 
after White Preſents one Boynton, and dies, and his Wife Marries 
with Sir John Hall, who the firſt of Zune. 6.7ac. by Deed grants pro- 
ximam Advocationemto twoyto this intent, that he might receive of 
ſuch a Parſon, that he Preſented, all money as ſhould be agreed 
between Grantor and Grantee : And that this was done Bointort 
lying in extrems. And then the 26, Fan. 16, Fac. there was a cor- 
rupt Agreement between Sir Fohn Hall and one of the Grantees 
that for 200/. to be paid by the Clerk Blundell, that the other 
Grantee ſhould Preſent him. And the firſt of February Blundell 
pays Sir Zohn Hall the money,and the ſecond day hewas Preſented, 
Inſtituted, and Inducted accordingly. And that upon tkis it apper- 
tainedto the King to Preſent : The Biſhop pleads but as Ordinary : 
Sir7ob»Hallmakes a title,and traverſesthe corruptAgreement:The 
ItictumbentPleads by Proteſtation that there was not any corrupt 
Agreement; as it was alledged, and not anſwers whether the mo- 
ney were paid or not ; but that he is a Parſon Imperſonce of the 
Preſentment of- But 16 Fac. after ſuch an Agreement (/c:l.) 
17Feb, he was Preſented by the Letters Patents of the King to his 
Chutch, and never anfwers to the Simony. And 1t was held by the 


Court to be naught ; and'only pleaded to hinder the Execution be- Trin.4.Car. 


fore the Juſtices of Aſſize,ifthe trial went againſt the Patron' (Xt). 
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(c) The King 


And further in that Caſe between Hall and Blundell, it was ſaid by acainſt the . 
Davenport,that thisParſon being Preſented bySimony,is difabled to Archbiſhop of 
thisChurch for eyer,and cannot bePreſented to this Church again; Canterbury --, 
a5it was adjudged in my Lord Windſors Caſe. But it was ſaid by #!9's Rep. | 


Richardſon if he had ſaid, abſq; hoc, That hewasin ex Preſentatione 
of, &c, it had been good enoighy which was granted. Henden, 
twocxceptions had been taken. (1.) That the Incumbent doth 
not ſhew what Eſtate or Intereſt the King bad to Preſent him ; 
which doth not need, if the King brought.a Quare Impedir, then 
tiS4g00danſier to ſay, that ke isin offs Preſenting, * Butifit 
be brought ” by a ſtranger, then he onght to ſhew the title in his 

| M mmm | Preſent- 
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ke. 


"Preſcntment, Aud he alicdged the Statute of25 E.3. which en- 
ables the Incumbent to plead f Writ ofthe Law. 41 Eliz, There 
was a Quare Impedit brought tor the Church of Danel; a pre. 


Hall and 


Blundells Caſe. 
Het (it's Rep. 


t) Fowlers 
(ce, bid 


Trin.1 $. 
C.B.rot. 


2051. Sr. Joby 
Paſthall ver(, 
Clark. Noy's 
Rep. 


ſentation by the King was pleaded, without making a title, andit 
was admitted good. And in many Caſes it is more ſafe not to make 
atitle. (2.) Becauſe that he pleaded a Preſentation by the King, 
he is difabled. As to that he ſaid, that before he be canvicted of 
Simony, he may be preſented. But by Grook, in Sathers Caſe, that 
if he be preſented before conviction, yet it is a void Preſentation. 
And.it was ſo agreed by the Court, and they reſolved the plea was 
nought, becauſe he anſwers nothing to the Simony ; for the Pra- 
teſtation is not any anſwer:wherefore Judgment was given for the 
Plaintiff (4). : 

(17.) F. Libels in the Eccleſiaſtical Court for Tithes, and 2 
Prohibition was prayed upon a Suggeſtion that he came to the 
Church by Simony.By the Court, a Prohibition ought to be grant- 
ed upona ſurmiſe only, that he came to the Church by Simony. 
Then Henden ſhewed, that it was found by verdict inthe Kings 
Bench, that he came in by Simony ; And upon that verdict there 
was a Decree inthe Court of Wards accardingly. - And thenthe 
Court inclined to grant a Prohibition. And the Caſe here was, 
that F. being convicted of Simony, the King preſents Clapthorn, 
who was Admitted, Inſtituted, and Induſted : And afterwards he 
takes another Benefice above the value of 8 /. by which the other 
was void. Yet by the Afent ofthe Lord Wind/er Patron, F. cantir 
nued in Poſſeſſion. And by Richardſon,he cannot be any way remo- 
ved until Lapſe incurr (e). 

(18.) It was faid by the Court in Sir John Paſchalls Caſe a 
gainſt Clark, upon evidence, that ifthe Patron Preſent one to the 
Advowſon, having taken an Obligation ofthe Preſentee, that he 
ſhall reſign when the Obligee will, after three Months warn- 
ing, that that is Simony within the Statute of 21 Eliz. c4. 


16(f). 
(19.) A.Seiſed of a Mannor with an Advowſon Appendant: 5. 
comes to 4. and promiſes that if he wonld Preſent him, Cc. at 


ter the death of the now Incumbent, he would give hum Seven 
ty pounds, to which he agreed. And upon that it was agreed 
between them, that the next avoidance ſhall be granted to#, 
&c, the Incumbent dies, B. Preſents S. who continues Incumbent 
from 27 Eliz. until the 7rb of King James, Then A. | the 
Mannor cum pertinent. to Winchcombe in Fee, S. the Incumbent 
dies, 7 Jac. And the King Preſents Puleſion by the Title of Sime- 
zy : and Winchcombe brought a Quare Impedit, and adjudged that 
it doth not lic, In which Caſe two paints werereſolved. Joe 

c 


cet. 
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thay is Simonys Note; that in the Stat. of 31 Ek. there is no word 
of Simonyz tor by that means then the Common Law would have 
been Judge, what ſhould have been Simony and what not. Se- 
, h that the prochezn Avoidance might be bought and 

ſold boxa fide, without Sumony, yet it was ſo grantedto B. to per- 
form the corrupt Contra(t, 2 7s. was vouch'd, that if the Fa- 
ther purchas'd the prochein Avoidance, and Prefents his Soh afte? 
the death of the Incumbent, that isnot Simony, and that it was 
accordingly judged in 42 and 43 Eliz., It was Smith and Shelborns 
Caſe. But by Hwbard, that if in the grant of the prochein Avos- 
dance it, appears that it wasto the intent to Preſent his Son or his 
Kinſman, andit wasdone accordingly, that isSimony. Inthe 7th 
Jac. la the Exchequer Catver: againſt Parkinſon, The Couſin of 
C. being Clerk comes to the Grantee of the prochein Avordancey 
and promiſes him Twenty pounds, and Twenty pounds per.an. if 
he will preſent C. tothe Church quando, &c. C. not knowing any 
thing of the Contract, is Preſented accordingly. Thisis Stony, 
4 Fortiors. in this Caſe where S. himfelf who was to be Preſented, 
was party to the firſt motion of the Contract for Preſentation, 
(2.) It wasreſolved, that the death of the S:moniacal Incumbent 
doth not hinder but that the King may well preſent, for the Church 
was never full as tothe King, and that Turn is preſerved to the 
King by force of the Statute, yet it ſeemsthe Church is ſo full 
that a er may not preſent for ufarpation ;, for it is not like 
7 Reg. 28, where the King is toPreſent by lapſe. And there are 
many Caſes wherein the Church may be full or void in effet,wheu 
there is a Simoniacal Incumbent. Hubbard ſaid that if A. be obli- 
ged to Preſent B, &c. and he Preſents by Simony, yet the Obliga- 
tion is forfeited, &c. The rightful Patronmay have a Qyare _ 
dic after the Six months againſt the Incumbent of an uſurper, that 
is if by Simony. And by the Coutt, tofay the'Church was full 
for Six months, is no pleay when he is mmby Simony. Warbartor 
and Hatton cited Door Haechinſons Cafe 10 Eliz, A Parſon pre- 
ferrs his Bill for Tithes, the Pariſhioner pleads that he' was Pre- 
ſented. by corruption, &c. and by Simony, and Prohibition was 
granted, notwithſtanding that the Parſon picaded pardonof the 
Simeny by the Kings. and-it ſcenrd that it was now triable by the 
Common,Law. Note 7 A 7. 37; and[Afcb. 40; and 41 Flix. Gre- 
In debt upon an'Obligatioa to-perforncer- 

tain Covenants, which ia-truth were S:-#0wacat Contradts,and the 
Blajncifis recovcredsfod tiwas aidthat thatobligatzen is cellateral, 
andthe Lawdops not atalkloohy ugomor tdhonotiog of ties Sino- 
ny ,eo nomine, for it is not once named in the Statute, bubonhcoor- 
rupt giving, &c(g). 


Mmmm 2 (20.) In 


(ge) mchcombe 


vid. C ſe, 


(fShganſe. \\ 
| (20,): In, debt. uponan obligation, it was ſaid that itwas mite 
upon 'a Simoniacal contratt for. Preſentation to the Charch;'with 
the cure of Souls; and fo it-was for Simony.” '': Althat was averid 
the Court held to. be matter dehors, and not appear'd within the 
Deed ; and-for that the: Plaintiff had Judgement, 'For-no-ſyel/4- 

($)Gregory verment is giyen bythe Stature(þ). -- Note, the Statate d8thnot: 

verl.01den. make the Bond; Promiſe, or:-Covenant void, but the Preſentation.” 

Koy's Rep Ando adjudged, Paſch.40.Eliz.Ror.1745. C.B. Caſe of Gregory 

againſt Olabury, Co.Inſt.par.3.cap.71. 

(21.) If an innocent Incumbent be in by a Simoniaral Con- 
tract, to which. he was no way privy, he is hot Simoniacris thought 
Simoniace promotus , and as he is not Simoxiarns, ſo neither Perjurus, 
for Simony ſeldom goes without ſome kintof Perjury. - "Ani Atti> 
on was brought upon 5 Ekz. for Perjury before one of the Maſters 
of Caancery, who had power to take an Oath. Adjudged Quid 
nihil cap. per breve, And the reaſon was, becauſe he does not 
ſhew what the Qath was in Court. By Whitlockthey were«called 

Maſters of Maſters of Chancery, becauſe they were Prieſts/and Glergy-men m 

chance j, Wy ancient time:and that was the reaſon that the LordChancellor had 

7 ———_ the diſpoſal of the petty Offices of the King, for the -prefernient 

Holland, Noj's Of thele Clerks: that wasalſothe reaſon that they could not Mar- 

Rep. ry until they were enabled by the Stat. &c. (z). 

(22.)Parſon L.was convented before the High Commiſſioners, 
and they would put him to his Oath toaching Simony(fuppoſing it 
to be committed by him.) -. And a Prohibition was-granted, that 
none ſhall be compelled to.accuſe himſelf upon his Oath z; where 
he is toincurr a temporal puniſhmentat the Common Law, or a 
temporal loſs, as in that Cale of his Church » So for Vſury. Note, 
Dyer 175. in the Margin. - And Cook: Chief Juſtice, vouch'd 10 
Eliz..Smiths Cafe, an Atturney of that Court. The High Com- 
miſſioners would put him to-his Oath, for hearing Maſs. Anda 
Prohibition was granted .. for by that he is to loſe One hundred 
pounds by the Statute,and a Prohibition was now granted by the 

(6) Parſon Court (k). 
Latters Caſe (23.) If a Stranger, having no Title, preſent perrort, to 

—_ qo Cbuzch ( being void ) S:moniacally, and Six months paſs, yet the 
94?" true Patron may after Preſent, for the Statute hath made ſuch Pre- 

q ſentation, Inltitution, and InduCtion void, and-ſo he is no Incum- 
(!) Co.lit. bent, nor is the Church full (1). Likewiſe, ifa Man be Preſented, 
_— Inſtituted, and Induſted by Simony toa Church, although it be 
(nYvinchcants 919 38 to the King, and astothe Pariſhioners, yet it is not void 
Caſe. as toan uſurper; - for he that hath no-right ſhall not Preſent there- 
HobRep.229.- unto (mm)3 '; 


— —_— 
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(24.) To 


Of. Sima. 


com. —_— <— —_ _ 
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- {24.)Fqavoid the deteſtable Sit'of Simony;becduſebbying;and 
ſeHing of Benefices is execrable before God ; it is therefore ordain- 
ed by the Injunctions of King E4.6: As. 1547. Thatall ſuch per- 
ſþns. as buy- any Benefices or come to them by fraud or deceit, 
thall be deprivediof ſuch Benefices;-and be made unable at any time 
after to: receive 'any; other Spiritual-promotion. And ach asdo 
fell them, or by any colourdo beſtow them for their 0own gain or 
profit, ſhall loſe the xight and title of Patronage, and Preſentment 
for that timezand the gift thereof for that vacation ſnallappertain 
to the Kings Majeity (=). . | of | 

.(25,) The Oath of Synony is as fotloweth, viz. T..A.B. do fwear 
ther 1 have. made no Sitnentacal Payment, Contr att, or Promiſe, dive- 
ttly or 1nauebiy by my felf,; or by any other tomy knowledge, or with my 


(n)Vid. Biſhop 
Sparrow's 
Colle&ien of 
Artic.&c, 
The Oarh of 


conſent, to any perſon or perſons wh-u ſoever for or cancerning the procu- Simony. 


ring -or abtarning of the Rettory or Vicarage of A.inthe Dioceſs of 


London. Nor will at any time hereafter perform or ſatisfie any ſuch kind 
of payment, #ontratt, or promiſe mage-by any. other withuur my knowledge 
er; conſent.”  S@&helpme:Gody ov. 110 72 LI TD 
1(26:) P.Parſon of R.in the County of; ſucd/fot Tithesitt the 
Eccleſiaſtical Court before the Ordinary, and the Defendant here 


pleads that the ſame Parſon was Preſented upon a Simonacal Con- Pinns Cafe. 
traſt, and for that his Preſentation, Admiſſion, and Inſtitution 3/29 Reps 


was void, by the Stat. of 3% Ekz.the Sumony: was for that it was 
2greed, between - the aid Parſonand anotherthat was Brother to 
the Biſhopof-4. and C. who was Patron'ofthefame Charchzthit if 
he ſheuld procurethree ſeveral Grants of three ſeveral next Ayoi- 
dances, to them ſeverally granted, to furrendertheir {aid ſeveral 
Grants,and procure the ſaidBiſhoproPreſent himwhen theChurei 
became void ( it being; then fulagan add Parſon: being mortally 
ſick ) that he would make to himfEcatrefiparcet of the Titties of 
his ReCtary :- and the Brother of2hut faidBiſbop proecnted the ſaid 
Grantees to ſurrender their ſeveral-Grants accordingly(theChurch 
being then ful.) And alſoafter v-hen the- Church became void,he 
procured the ſaid BiſhoptoPreſett him accordirg to the firſt Con- 
rat, and thenthe ſaid P. made a Leaſe to him of the Tenths;and 
alter {yed 'others of his Neighbours in the Eccleſiaſtical Court for 
Tithes, who pleaded the ſaid S:montacal Contratt ; and here Ni- 
chols Serjeant ſuggeſted,that the Judges Eccleſiaſtical would not al- 
low of this Plea there ;. but the Court would not give credit to this 
ſuggeſtion ; but ſaid, that if the Eccleſiaſtical Court make expoſ- 
tion-of the Stat, of 31 #.:8-againſt the intent of it,. that then-they 
would grant a Prohibitidn;. of iftheyſhoulddeny to allow of this 
Pleaz and' for that advifed:him,. thar-his Cliett might offer this 
Plea another time to them, and it they denied to grant that, they 
would grant a Prohibition, (27.) 


= = — 


(27) The Patron of a Benefice may be ſued in the Ecclefiaſti- 
cal Court for Preſenting his Clerk ( who is alſo indntted ) by Si- 
mony, for the Statute of Simony takes not offthe Eccleſiaſtical Ju- 

(o)Hill.1r. Tisdiction from puniſhing the pro ſalure anime (0). And 
Jac.B.R. Sit where the Parſon is party or privy to the Simonyyhe ſhall be perpe- 
Wil, Boyers , tually difabled. Alſo if moneyor other reward be given for the 
CalcRdIIVvee: prefentation,beit with or withont the agreement or knowledge of 
the Incumbent, yer it ſhall always difable him from enjoying that 

(p) Paſch. 159. Church(p). In Wilſons Caſe againſt Bradſhaw it was faid by De- 
B.R. Lap- deridge Jultice, that Simony is a contraCt either with the Patron to 
thornes Cale. Preſent, or with the Ordinary to Inſtitute, and if it be not one of 
nathverl theſe it is notSimony by the Common Law; Simoniarw is he 
Rep. par.2. Which makesſucha contract or promiſe, and he is diſabled to take 
any ether Benefice, and ſhall be deprived of the Church in which 

he is : But Simoniace promote, 15 he whoſe friend ( without his pri- 

vity or knowledge ) gives money to the Patron or Ordinary for 

bis Preſentation or Inſtitution, -and he ſhall be deprived of the Be- 

nefice to which he is corruptly promoted, but not incapable afany 

other,. nor of that, if be ſball have it duly again; and every corrupt 

(q)Hil 21- | contratt for a right to Preſent, is Simony (49). 

Jac. Rot (28.) In a Prohibition, the Caſe, A Teited ofthe Advowſon of 
to Sa_ the Church of B. the Church being void: C. before the general par- 
Rol.Rep. 40D 39 £4ix., contracted with him for the Avoidance, who for 
i00l. granted it to him; and he by colour of this Grant Preſented 

his Brother to. the Avoidance: This was held to be Simony inthe 

Grantee the Incumbent, although he was not privy to the Simony 

at the firſt; and Simony wasthere defined to be Yoluntas ſive deſide- 

rim emends vel vendends ſpiritualia vel ſpiritualibus adhexrentia vel an- 

(N/Mich. 42 gexa(r). Or thus viz. The Church being void, B. contracted with 
© 43, ThePatron for 18o!. to havethe Preſentation, and thereuponPre- 
Baker and Ke- ot} his Brother, who kiew nothing of the Simeniacdl con- 
gers Caſe. tract til after his Indu@ion, notwithſtanding he was deprived in 
Cro.par.t» the Eccleſiaſtical Court, becauſe he was Simoniace promors ;, and 
it was held inthis Caſe, that ifan ufurper Preſent by Simony, the 

More.Caſe Clerk is puniſhable in the Ecclefiaſtical Court for the Simony) 
I ahhoagh the Patron doth recover the Advowſon and the Pre- 

entation. 

Nich.13. (29. ) In the Caſe between the King and the-Biſhop. of Nor- 
Ja Bir-2, ich, and Sake, and Cole, It was faid; by Coke Chiof Faſtice, that 
was if aChurch be void, anda ſtranger without the privity of the-af> 
ter-lacumbent, procures the Patran toPreſent him upon.a Simuww 

ac«l contraCt, althoughthatthe: Afrer-Incumbent benot py 
the-contrac, yet he comes in by Sinzony 5 andſdi is, wherethe 
lacurnbent makes a. Simemincal contratt with theFricador WI 


—_— cc} 


mm_— 


Of Simon, | 
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ofthe Patron, and the Patron knows nor thercof, andthe locun- 


bent be Preſented by the means of him with whom the Contract 


was made, it is Stmony within the Stat. of 31 Ez. and the King - 


ſhall Preſent. 

(39.) A man who was Preſented by Simony, Libelled in the 
Eccleſiaſtical Court for Tithes. The Queſtion was, whether the 
Simony ſhould be tried in the Eccleſiaſtical Courtyor by the Com- 
mon Law ; the point was not reſolved. Note there Simonyis defi- 
ned to be ftudioſa voluntas emends vel vendendi Spiritualia vel Spiri- 


both which the Eccleſiaſtical Law may Judge, but the Temporal 
Court only of Conventual Simony. 

(31.) In Sir Wilkam Boyers Caie for a Prohibition to the High 
Commiſſion Court, for their examining there 


upon 
of Simony, it was faid by Coke Chief Fuſtice, that Simony is worſe Hill. rr 


than Felony, it is anenormous offence, if money be paid, for to 
Preſent one to'a Benefice,alchough it be not paid tothe Patron,nei- 
ther had he any knowledge of it, yet the Incumbent for this ſhall 
be avoided, andthe Patron alſo ſhall loſe his Preſentation pro hac 
wice. The Statute of 31 Eliz.cap.6. is ſo ſtrongly penrd apainſt the 
Incumbent, that if the Patron be privy unto 1t, he ſhall-alſs be pu- 
Diſhed : an ARtion gf Debt was brought in the C. B. the Defendant 
in Barr pleaded, thatthe ſame was entered for payment of money 
for Simony ; yet the Bond was held good; and we are not to take 
any notice of Simony, this being puniſhabte inthe Eccleſiaſtical 
Court, and if they there meddle only pro ſalute Anime,they arenot 
then to be Prohibited ; Otherwiſe it 1s, when they will there exa- 
mine the perſon upon an Article tending to the Title of the Patro- 
rage , there, in ſuch caſe a Prohibition hes, 

(32.)InCaſe of the King againſt Zakar and others, It isfaid that 
if one be Preſented by Simony, and the fame perſon afterwards 


loſt's Cate, 
axatlibr anmxza———and it iscither Menraliss wel Conventualis, of ores Reps 


»So 


obtain a Preſentation from — isnot'godd,forheis now Path. r3; 
ne 


a diſabled perſonto take this Benefice, he hatha leproſie upon him 
by the Statute of 31 Eliz. cap. 6. Like unto. that of Gehazz, And 
Coke Chief Juſtice there declar'd, that notwithſtanding the King 
ſaith, that the faid Incumbent ſhall continue, yet the King ſhall 
have the next Preſentation. 

(33.) The LordWindfor ſeiſed of an gs ey 1 next 
avoidance thexeof to Doctor G. the Church void; RF. the Fa- 
ther of #. F.dealt with-the Door G. to 
to Preſent H. F. who knew not of the Agreement, who was Pre- 


ſented, Inſtituted, and Indufted accordingly. Refolved, that this 


31 Elia. The King Prefented F. S. who was laltituted andIndu- 


| aged. 


Jac. BR, 
Bulſtr.par.>> . 


permit the Lord Winſor Paich.19. 


AC. B. 


Booth aud Pope 
: | ters Cafe. 
was Simony, and that the = to Preſent by the Sittute of Cro.per.1- 


554 "of Simoiy. 
ed. . -R.F\the Father ſued: £S. before' the High Commiſtoners 
ſor Miſdemeanors,and procured him-to be'deprivedyandiFeh days 
aiter procured a Grant of the next ayoidance to. 7.4; and after the 
deprivationwithin Ten days procured the faid F.1V. to Preſent the 
faid HF, &c. Reſolved, that the ſaid Preſentation of the ſaid H.F, 
-was meerly void, and that he. was a Perſon diſabled by the expreſs 
words of the Statute to acceptof thatBenchee. - 

-(34+} For a Prohibition upon 2:Swr for Tithes, ſuppoſing the 

Rigby &nd Parton had come in by Simony, -and thereby the Church void, and 

= pd ”5 the Tithes not belonging to him-it was Reſolved by the Court,aPro- 

"pany bibirion could not liesfor that Simony might moreaptly be tried ip 

the Eccleſiaſtical Court. K 
{-.'(B5:) FHhe Incumbent of a-Church being ſick; the Father Cons 

Trin.41- Eliz. tracts with the Patronijnthe: preſence of hs San; fot the next avoi- 

BA. 4 . davcefor theSon, - aud.agreed togive him One hundred poutids. 

On The Grant is made, the Incumbent died; the Son is Preſented,In- 

Cro.par.r. {tituted, and Induced ; being ſued for Simony in'the Eccleſiaſtical 

vid. Mor%, Court, he prays a Prohibttton, -and alledgesthe General Pardon 

Calc. 1225+ $3vy Glig which islafter the Inſtiturion and IndyCtion, whereta $þ 

mony isnot excepted ln this Caſe it was Reſolved; (.1.) Thabak 
thoughthe Pardon diſcharges the puniſhment of Simony, yet he 
may be examined of it by the Ordinary, and deprived forit : But 
it was (2) Reſolved in this Caſe, there wasno Simony, forthe 
Father might buy the next avoidahice and Preſent his San, andit is 
nof Simbny many to buy an Adyowlon ; therefore the Prone 

on wasgranted., 
(36,) In Debt upottan Obligatian to perform Covencnts Tie 
Mich. 11; © +8. Son of W.B. ſhould Marry A. the Defendants Daughter: tn 
Car. B.R. conſideration of which Marriage,theDefendant amongſt otierCo- 
Bryte and Man» venants, Covenanted, .that.he would procure the ſaid T.B. tobe 
ning»Caſe, Preſented; Inſtituted; antt Induced into fach a Benefice;upan the 
Cro.pa:3- , next ayoidance of: the: Chnrch,/and; the breach was abgned, for 
; TL.0n- performance ofthe ſaid Covenant, in-procuring ! him. to be 
Admitted, Inſtituted,and InduQted:lt was demurred to by the De- 
fendant, becauſe the Govenant'is:againſt Law, being a Simoniacal 
Agreement, and a Bond for performance thereof isnot good. &c- 
ſolved, if it had appeared to have beengthat inconſiderauon of rhe 
: Marriage: of hisSoos he world procure\himto bd Admitted and 
Inſtituredinth ſuch a Benefige;tbat ba@beena SimoniacalContract, 
and had avoided the Obligation; buthere this Covenant is notan 
con(:deration of the former Covyenant;nor dependiug thereoh;but 
. . It 18,4, meer diftin&t Covenant of it-{@lf, ' and independeiit upon 
bo _ _ + the-fermer;-and withputaſpectal avetring or ſhewing thatit was 

- a. Simorjaca/; Conuratt, it-Ittall govbe nrended, butt may be a 


45 Covenant 
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Coyenant upon a good conſideration, And it was adjudged for the 
Naintiff. | 

(37.) Inthe forefaid Caſe of the King againſt Zakar alias Seckey 
and others, it was ſaid by Coke Chiet Juſtice, that it is put for a 
Rule in Green's Caſe, that if one Preſents Simoniace to a Church Bulſt, ubi ſu- 
ofthe Kings, and the King afterwards Preſents, jure Simonzace, this pra- 
isa void Preſentment, becauſe he hath miſtaken his Title, but he 
ought to Preſent jure Patronars, not ratione Simoniace Preſentatus, 
And as to the difability.of a S:moniacal perſon by the Statute of 31 
Eliz.cap.6. Four things are to be obſerved upon this Statute. (1.) 
The Preſentation to be void. (2.) The King to have this Preſent- 
ment.. (3.) A Fine tobe impoſed by way of Forfeiture. (4) The 
party Preſented to be utterly difabled. For where there is matter - 
of Simony, if there be Fraud in the Incumbent, or if money be gi- 
ven for the Preſentation, though it be unknown to the Incumbent, 
tothis let the Patron look ; the Incumbent ſhall be removed, In 
thisCaſe the wholeCourt agreed clearly in this,that the perſon par- 
tyPreſented by SimonyzthePreſentation is meerly void,and that the 
ſo Preſented is utterly diſabled for ever by the Stat: of 31 Elzz. c.6. 
totake theſameBenefice,towhich heisPreſentedbySimony,and that 
heis incapable to have another Preſentation to the ſame Benehice. 

(33.) The words [ Preſent or Collate? in the Stat. of 31 Eliz.c. 
6. are not intended (ſays the Lord Coke) only where the perſon 
Preſenting or collating, hath right to Preſent or collate, but alſo corn. pa.. 
where any perſon or perſons, Bodies Politick or Corporate, do cap.81. 
uſurp and have noTitle to Preſent or collate;and that ſo it was ad- 
jdged in caſe where the uſurpetion was to a Church of the King, 
Sed quando Preſentatio & Tus Patronatus ſunt Temporalia, Queritur 
quomodo fit Simonta per donum pecunie pro illis ? Reſpondendum eſt, 
Quod Fus Patranatus © Preſentatio dicuntur Spiritnalia,reſpeturei,ad 
quam preſentatur, que Spiritualis eſt, Vide Lindwood. cap. de Ture- 
jwando. fo. 80. He ſays further, that there is a diverſity between a 
Preſentation or collationmade by a rightfulPatron and an uſurper. * 
For 1n the Caſe of a rightful Patron, which doth corrnptly Preſent 
or Collate, by the expreſs Letter of the Statute the King ſhall Pre- 
ſent: But where one doth uſurp, and corruptly Preſent or collate, 
there theK. ſhall notPreſent,but the rightful Patron:For the Branch 
that gives theKing power to Preſent, is only intended, where the 
rightful Patron is in fault 3 But where the rightful Patron is in no 
fault, there the corrupt a& and wrong of the uſurper maketh the 
Beneſice, Cc, void, but taketh not away the Lawful Title to Pre- 
ſent from the riZhtful Patron. And fo it was adjudged Ach. 1 3Fac. 
In Quare Impedit, between the King and rhe Biſhop of Norwich, 
Tho, Cole, and Rob. Secker, for the Vicarage of Haverel in Suffolk. 

a as ws. (39.) 
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© Of Snag. 


Avg.traRt 10. 
in Johan, 


Num. 22, 


ſome created- Spirityal thing, as Balaam would haye fold his 


(39.) The Canon Law Tooks upon Simony as a kitid! of Mereſis, 
im. Siqnoniacos veluti-primos C& pracipuos Hereticos : Rebuff. deSimuy, 
#i Reſign, nu. 12, and excortimunicates all Simoniachs to that de- 
gfce as not t6 beabſolved but by the Pope hitnſetf, nof by him tilt 
at the point of death. —— extr. ibid, cu ſit dereſtabile de Simonig, 
Atid are ipſo jure deprived of that Benefrce-whercin' the Simony was. 
Committed : exrr. ibid, And this koldstrue as well where 
the Simony is only Conventional or by Compact, as where it is real 
Cc per pecuniam numeratam ; albeit there are ſome DD--who will 
not agree that a meer Conventional Simony ſhould incur a Depri- 
vation, although they conteſt it not as tothe real Simony; it, 
cum aliquid daticr. Cifſad. in Decif. 5. dr Conſt; Buc in the Con- 
cil of Gnſtance(touching this Matter) there is nothing faid ze dai- 
one as to Deprivation, but only toas Excommunication ; whether 
therefore it be a Conventional or a Real Simony, a Preſentation or 
Collation in conſequence of either is ipſo jure void and null accor- 
ding to that Law. Rebuff. ubi ſup. nu, 10, It is worth an Aﬀerich 
to obſerve, what an excellent expoſition Rebyfus thee Canoniſt 
to this purpoſe makes of 2arh. 21, 12, ( poflibly more like a 
Lawyer than a Divine ) he fays that by the ſetters of Doves, ig 
there meant, ſuch as endeayour to make ſale of the Sacred Impoſ# 
tion of hands : And by the Money-Changers are intended ſuch as 
ſell Eccleſiaſtical Benefices : And pleaſing himſelf in this conceit, 
breaks out into a Piece of Eloquence, viz. Nuſquam reperitur( quod 
fſeiam ) Dominum tanta ſeveritate, tam diſtritta cenſura Tuſtitie 
peccatores corripuiſſe , non ſolum eloquio increpans, verum ttiam fa- 
to flagello de funiculis verberans omnes eliminavit de Templo ;, and 
thence moſt infalliby inferrs, that our Lord and Saviour Jew 
Chriſt the Redeemer of Mankind, did caſt out of the Temple all 
Simoniacal perſons, and ſuch as ſell and make Merchandize of 
Eccleſiattical Benefices. Rebuff. de Eleft, derog, lit. d. in verb, 
Nonnulle. 

(40.) This moſt deteſtable Evil of Simony, may poſlibly 
(though rarely ) be found in Qrdinations, yet it is molt frequent- 
ly negotiated in Preſentations (Roman EleCtions and Poſtulations) 
Collations,Reſignations, and Permutations of Eccleſiaſtical Bene- * 
fices. It is ſuppoſed that it hath it's denomination from Simon Ma 
g#s, ſor theſe three Reaſons, (1.) Becauſe he was the firſt, that 
inthe New Teſtament we meet with, that was ever infected with 
that Crime. (2.) Becauſe he was the ſuperlative Offender inthis 
kind above all others that were anciently guilty thcreof, for ( as 
Anguſtine faith ) he would buy the Holy Ghoſt on purpoſe to 
ſell the Holy Ghoſt. But thoſe that went before him ſold only 
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Propheſie; and.Gebaz; Seryant.to Elihaz that health which he 2 King-25- 
obtained froma Divine Power far Nagman the Sian, (3.) Be- | 
| cauſe Simon ſeemed obſtinately ho beth a0 MRTggFe et 
to tbe Lawful, and ſotherein. he thence became a.Heretick, an 

a5 (ach is Zencrally,c; SP ENTIRE FRETS: "The Nefinition | 
which Panrouran makes of. Simony Rems detective according to 
| Leſſinsandother. mn Authors, 2azormita: defines it: as atgrer 
fad)to be fiudigſam yolantatem emendi:wel vendends aliquid Spiri- 
tuale, wel Spirituali annexumn , ogere jubſecuto. But to make the 
definition adequate to the things there: ſhould be addedto ix 
(prezio remporals,) forit is ſuppoſed, thatif one Spiritual thing 
be given for another, inthat Caſe it 15 not properly Simony, be- 
cauſe the Turpitude of this Evil conſiſts in this, that Spiritual 
things, which in their own Nature are ineſtimable, are here eſti- 
mated at a Carnal, Human, or Temporal price, which value 
or price the Law makes threefold, viz. Pretium muneris, as Mo- 
ney or ought elſe that may be fold for Money: Pretium lin- 
gaz as undue and undeſeryed Praiſe, or immoderate Flattery : 
Pretium obſequii, as ſome ſervice done, or to be done for the 
Patron in matters Temporal ; or as when a Chaplain ſerves a 
Biſhop domeſtically without any Stipend or Salary, or remitts 
it-on purpofe that a Benefice may beftowed on him; which 
by the expreſs Letter of the Canon Law is no other than Si- 
mony. c. ſunt nonnulls, 1.4.1, So likewiſe as to the Pretium lin- 
gue, that Law is expreſs againſt it, That Rogans pro indigno ut 
Beneficium obtineat, Simoniam committit ;, dift, c, ſunt nonnulls, 
& c, tum, de etat. & qualit, Asto that Mental Simony which 
Navarr. cap. 23. u, 102, and Cajetan alſo, verb. Simonia, and 
ethers would have to be one Member of the DiſtinCtion there- 
of, it ſeems to be-wholly reſcinded by the two laſt words of 
the Definition, opere ſubſecuto. It is alſo the more received Opi- 
nion among the DD. that to reſign a Benefice into the hands 
of the Ordinary in favour of a Third Perſon, with this Clauſe 
( non aliter nec alias ) is Simony ; the Reaſon they give is, quia 
omnis pabtio in ſpiritualibus $imoniam. continet, cap. fin, de Pattis, 
& cap, ex parte, 1, de Offic, Deleg, To conclude, the Canon 
Law 1n this point of Simony is of a far wider extent than the pra- 
Rice with us is capable of comprehenſion 3 remembring theretore 
we are in an Abridgement , we may abuſe the Reader in per- 
plexing him with Exotick Queſtions in reference to this Sub- 
xt , As whetherevery Sale or Exchange of Spirituals for Tem- 
porals be Simony ? Whether an Exchange of Spirituals for Spi- 
Tituals be Simony ? Whether there be any Simony Fure Hw- 
mano, and by what Contracts it may be diſcerned ? Whether * 
Nnnn2 the 
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the Pope may be Simontaical, Q. Whether it be Simony togive 
money for the Sacrament upon a Death-Bed? Whether it be $i- 
mony in the Ordinaries or their Ofhcials to take money for Let- 
ters of Ordination under Seal ? Whether it be Simony in Eccleſi- 
aiticks to take money for Sermons or Theological DoCtrines ? 
Whether it be Simony to reſign a Benefice, reſerving a Penſion out 
oſit? Whether it be a Simony to reſign or beſtow a Benefice upon 
Truſt or Confidence ? With divers other ſuch Queſtions in the 
Canon Law, relating to this SubjeR, the Solutions whereof are not 
of any moment to us who are out of the Pope's Dioceſs. 


CHAP... XL. 


Of Blaſphemy and Hereſie. 


. What Blaſphemy us, and whence ſo called.” 

. The ſeveral puniſhments inflifted on Blaſphemers:; 

. How many ways Blaſphemy may be. 

. What Hereſie is, a Conettaral derivarion of that word Herefie, 
it is Threefold, 

5. What ſhall be accounted Hereſie-;, what the Lollards of old were, 
and why ſo called. 

"6. In whom the Furtſdition of Hereſie properly reſides. 

7. AHeretick convitted, and ſo perſiſting, whether according ts Liw 

\ Combuſtible ; The reaſon of that ſevere Law; Hereſie 1s Lepra 
amme;: 

8. An Alphabetical black. Catalozue of Hereticks ; rhtir Errors, | He- 
reſies, and Blaſphemies \, and the-times wherein they peſter'd the 
World. 

.. ACatalogueof the Jewilh-Hereticks; but not in any Alphabetical 


manner 45.the former. 
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mls quod ledat famam Ereronudv. is as it were Grdmwlew 
Tv #1, to hurt anothers fame or reputation : Suidas 
interpreteth Gazopnu® 5 tis O39 tZorer)Gor, one who injureth God 
with contumelious words, which is when men detract from God 
the honour due unto him or attribute any eviſto him. Blasphema- 
. re,eft tatite vel expreſſe, verbo vel ſcripts, comra deumaliquid cont 
melioſum dicere, Navar. Cap. 12. mu, 81. Blaſphemia eſt injurioſa 
in dew locutio, vel contumelia in deum verbo irrogata. Leſs. lib. 2, 
de Blaſph.. This is cognizable in the Eccleſiaſtical Juriſdiction, and 
by the 109.Canon of the EccleſiaſticalConſtitutions of the Church 
of England, is among, other notorious Crimes to be certihed into 
Eccleſiaſtical Courts by way of Preſentment, - in order to puniſhe 
ment according to Law. 

(2.) This Crime of Blaſphemy was ſo odions to the Emperour 
Tuſtinian, thar he ordained, that the Blaſphemer ſhould undergo 
wrimum ſupplicium, . b2 puniſhed by death, for he made ir capital. 
Auth: vt 107 7.4 Col.. 7, By theEcclefiaſtical-Lawy of Kenerh 


Kin W-r5- 4% $ao: iris provided, that he that Blaſphemeth $pe1m. Concil. 
[ - 04, 0ut(4). Blaſphemy is ſpeaking Treaſon An, 840. 
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1 Cor. 5.5. 
I Tim, 1.2, 


againſt the Heavenly Majeſty, the belching out of execrable words 
againſt God, wherby the Deity is reproached. Baldus ſays that 
Blaſphemy is a kind of Hereſie. Bald. in L. But accuſationem C. 
Oui Accuj. non poſſe, for which a Lay-manis Anathemized by the 
Church of Ged,and a'Clerk depoſed fromall EcclelialticalOrders, 
Can. ſt quis per capillum, 2.2. q. 1. The Canon Law ſeems not ſevere 
enough in the puniſhment of this Crime, probably for that they of 
the RomanChurch do hold;that there is a Blaſphemy againſtSaints, 
and Blaſphemia Det vel ſanttorum hath but one and the {ame puniſh- 
ment with them, and that is a ſolema and publick penance if 
the Blaſphemy were publickly committed. Extra. de Malediftc 
ſtatuimus, And that the World may know how they abominate 
this ſin of Blaſphemy, they put the Queſtion and demand,whether 
any Prieſt inferiour to a Biſhop, can abſolye a man from this ſin ? 
For anſwer they diſtinguiſh and ſay, thatif the Blaſphemy be (pub- 
lick and notorious, it cannot be abſolyed but by a Biſhop : but if t 
were only private and occult ( non #n platea, nec in camera multi 
audientibus ) then every Prieſt may abfolveit. Arr. de pe, & re. fi 
Epiſcopus. lib.6.Steph, de Gaeta Reper in c,ad Limina 30.q.1,m.139, 
Aquinas reckons it among the Mortal (ins. 
(3.) Lindwood in his Provincials ſays, that that is Blaſphemy 
ue dicitwr irreligioſa reprebenſio, detrattio, vel vituperatio, but ( lays 
he) to ſpeak properly and ſtrictly, Blaſphemare, eſt Deo injurian 
irrogare, which may be done three ſeveral ways, (1.) Aliquid at- 
tribuendo quod deo non convent, {2.) Ab to removentlo quod deo con- 
wenit, (3.) Creature attribxendo illud quod eſt proprium deo. Lindw, 
de Offic. Archipr.c. 1, verb, Blaſphemia, In the Primitive times this 
ſin was ounifhed by a delivering the Qffender over unto Satan, 
which was an Eccleſiaſtical cenſure by the Greater Excommunics- 
tion, whereby the Offender became untoothersasan Heathenand 
a Publican. Aar.18, 17, and whereby he is disfranchiſed of all the 
Priviledges of the Church. 
(4.) Touching Herehe, there are various conceptions-as to 
the derivation of that word; ſome are of opinion that the word 
comes from ( Error and refs ) and that from thence comes [ He- 
reticus] that is, Errans & Retto ſive Rettitudine Fides Catholice.l. 2. 
#21 fin, C. de Heretic, Others will have the word FHereſis to be 
from [7 heriſcoy ] that is [divido, ] and thence 'Hereſieto be Divefpo 
ab unitate Fidei, Azo, Sum, C.cod.tit. Others will have itto be from 
[herco & Error, thence Hereſis,quaſi adhaſio Erroris,and Heretious, 
quaſi adherens Errors, for Error of it ſelf doth not make an Herereth, 
but aahering to an Error doth. Lindw.Heret.c.1i, And others 
there are, whodo conceive that the word [ Hereſis ].divieur 4 
Elettione, becauſe an Heretick dothchyſe tohimſalfthat oo 
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which he thinks is beſt ſor himſelf (b). And he that inclines to this 1) Hieron. 
Opinion ſeems to be leaſt in an Error, for Hereſis is from the Epiſt.24.4.4- 


Greek dipe715 Optio, wel elettio, ſetta, ub aigeuar Eligo, Hereſie is an 3, 


Opinion repugnant to the Orthodox Dodtrine of the Chriſtian Faith, ob- 
ſfinately maintain'd ard perſiſted in by ſuch as profeſs rtheName of Chriſt, 
That Hereſie which is commonly called Hereſes univerſa, Hereſje 
& ſenſu largo is threefold, and doth conſiſt either in a mans heave, or 
in his mouth, or in hisworks. Under the firſt of theſe are compri- 
zed all ſuch as are Chriſtians only by Namezbut not fo in truth and 
indeed - under the ſecond are comprehended all yain Swearers,. 
Covenant-breakers, gnd indeyout approachers to God in his. 
Worſhip-under the third are contained allHypocrites,whoſe coun- 
terfeit devotion without any ſincerity in the heart, conſiſts only in 
the ſimulation of an external work ; all theſe are by Lindwood nn- 
derſtood 1n a large ſenſe as Heretichs, Lindw.deOffic. Archipr.c. 1,gloſ. 
inver. Hereſis, But theſc are not the Hereticks here meant or inten- 
ded, nor indeed are they Hereticks inany proper ſenſe, whereby 
we commonly underſtand ſuch asHereticks,who maintain and per- 
fiſt in any Opinion contrary tothe True, Orthodox, Catholick 
Faith, or any of the Arrzcles thereof grounded on the word ofGod. 
(5.) Bya Provifo in the ACt of 1 Elzz.c. 1. no matter or cauſe 
ſhall be adjudged Herefie, but ſuch only as hath becn ſo adjudged 
by the Authority of the Canonical Scriptures, and by the firſt four. 
General Councils, or by any other General Council, wherein the 
fame was declared Hereſie by the expreſs and plain-words of the 
- Canonical Scripture, or ſuch as ſhall hereafrer be determined to be 
Hereſie byParlament,with the ailent of the Clergy in their Convo- 
cation, as appears by the ſaid Statute ; the occaſion of the making 
whereof was(as isſuppoſ d )by reaion of an Indictment againlt cer- 
tain perſons called Lollwrds, upon the Statute of 2 H: 4. c. 15. 


refis. 


Whoſe Opinions were (1.) "That it was not meritorious to go 1N L2!/ards from 
Pilgrimage to St. Thomas, nor to St. Mary of Walſingham, Nor £6/4«m Darnel 
(2) To adore the Image of a Crucifix or of Saints. Nor (3) To © TaICs, 


conſeſs ſins toa Prieſt, but to God only, cc. 

(6.) Sir Ea. Coke in the third part of his Inſtitutes cap. 5. doth 
alert, that both by the Books at Common Law, and by Hiſtory 
itdoth appear,that an Heretick may be convicted before the Arch- 
biſhop and other Biſhops,and other the Clergy ata General Synod 
or Convocation. Bratt. Lib. 3. fo. 123, 124. #n Concil. Oxon, New- 
burgh. 1.2. c. 13. 6 H. 3. Stow. Hel. 203.2 H. 4. Rot, Parl, rin. 29, 
Sautries Caſe, F, N.B. 269. 2, 1 Fl.c.1. And the Biſhop of every 
Dioceſs may convict any forHereſie,and ſo might have done before 


the Stat. of 2 H. 4.c.15.(c) For the Dioceſan hath Juriſdiftion of ©) Cos p.3+ 
Hereſie, and ſo it was practiſed in all Q. Elizabeths Reign: afd loſt c: 5: 
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accordingly it was reſolved by all the Juſtices in the Cafe-of Le- 


(dYBy Fleming gare the Heretick (4); And that upon a conviction before the 
Chict Juſtice, Ordinary of Hereſie, the Writ de Heretico comburendo did lye (e), 
__ .-—— Without the aid of the At of 2 H. 4.c. 15. it ſeemsthe Dioceſan 
ans, and coke could Impriſon no perſon accuſed of Herelie, but was to proceed 
Juſtices. Hill. againſt him by the cenſures of the Church. And now ( ſays the 
9. Jac. Lord Ceke in the forecited place ) In as much as not only the faid 
(e) Mat, Him Actof2 H.4. bur alſo that of the 25 H.8.c.14. are repealed, the 
m— _—_ Dicceſan cannot Impriſon any perſon accuſed of Hereſie, but muſt 
1579. Stow. Proceed againſt him as he might have done before theſeStatutes,by 
1151. Co. ubi the cenſures of the Church, as it appears by @he ſaid Ac of 2 H, 4. 
ſupra. \ C, 15, according to SirE4. Coke in that place aforeſaid, where he 
alſo faith, that no perſon at this day can be indicted or impeached 
of Hereſie before any Temporal Judge,or other that hath "Tempo- 
ral Juriſdiction. But every Archbiſhop of this Realm may cite 
any perſon dwelling inany Biſhops Dioceſs within his Province for 
caufes of Hereſic, it the Biſhop or other immediateOrdinary there- 
( 23H-8-9.& yntoconſent, or if that the ſame Biſhopor other immediate Ordi- 
Co.ubl. BP. nary or Judge do not his duty in puniſhing the ſame (f). 

(7.) AgaingSir Ed.Coke in the forementioned place afirms;that, 
it appears by Bratton, Bruton, Fleta, Stayford and all the Books 
of the Common Law,that he who is duly convicted of Hereſic,ſhall 
be burnt todeath. Afir.c.4. de Majeſty, Bratt, ubi ſup. Britr.c. 9, 
Flera.l. 1.c. 35. Reg." F. N.B.269. But the Eccleſaſtical Judge 
cannot (as he ſays)at this day commit the perſon that is convictof 
Hereſie, to the Sheriff( albeit he be preſent) to be burnt ; but muſt 
have the Kings Writ De Heretico Comburendo according, to the 
Common Law. F. I. B. 269. Rot. Par. 2 H 4. nu.29. Sautrits 
Caſe. Bre. de heret . Combur. per Reg. > Concil, in Parlim. The rea- 
ſon Sir Ed. Coke gives, wheretore Hereſie is ſo extremely and 

 fearfully puniſh'd is, for that Gravims eſt erernam quam Temporalem 

(e ho oy "ns Ledere Majeſtatem : And Hereſis eſt lepra anime (g). ThepTarty 
Coakl flor. duly convictcd of Hereſie, may reaall and abjure his Opinion, and 
thercby ſave his life, but a relapie is fatal. And if the Heretick will 

not ( fays he ) after conviction ahjure, he may by force of the ſaid 

(%) Co.ubt Writ be burnt without abjuration (b). 2 H. 4. Rot. Parl.N. 24 
upr-and2Mar. a Writ was iſſued by the advice of the Lords Temporal in Par- 
—_ hamenvto the Sheriffs of London, and ſubſcribed per ipſum rezem & 
corcilium in Parliamento, by which the Sheriffs were cormmand- 

ed to burn WikiamSautre, who had been before condemned for 

a relapſed Heretick by the Archbiſhop of Canterbury Apoſtolice ſe- 

as Legatum, and other Suffragans, and all the Clergy of that Pro- 

vince, in Corcilio ſus Provincials Congregat. jurts oraine, Note 

1 Eliz, cap. 1.Proviſe, that ſuch as have Juriſdiction by Letters Pa- 

rents, 
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tents, ſhall not have power toJudge Hereſie but inſuch Caſes as 
have been before adjudged,&c.or ſuch as (ball hereafter be ordered 
judged, and determined to be Hereſie by the High Court of Par- 
liament of this Realm,with the aſſent of the Clergy in their Con- 
vocation, as aforeſaid.Before a man ſhall be adjudged an Heretick , 
he ought to be convicted by the Provincial Synod; for the Com- 
mon Law doth not take notice what is Hereſie.If an Heretick con- 
vict ſhall after abjuration relapſe into the ſame or any other Hereſie 
and thereof be convict again, the Writ De Heretico Comburendo 
may be direfted to the Sheriffafter the party.is delivered by the 
Clergy unto the ſecular power. And by the Statute of 2 H.4.c.15. 
Every Biſhopin his own Dioceſs might ( as aforeſaid) convict a 
man of Hereſie,and upon another conviction after abjuration might 
bythe Sheriff proceed unto comburation. But that Statute is re- 
edby the Statuteof25 #.8.c. 14. vid. co. lib, 12, ina Caſe 
of Hereſie, Note 2 Mat. tit. Hereſie, Brook per omnes Tuſticiarios 
& Baker & Hare. The Archbiſhopin his Province,in the Convo- 
cation, may and doth uſe to convict Hereſie, by the Common Law, 
and then to put them convicted into Lay-hands, and then .by the 
Writ De Heretico Comburendo they were burnt ; but becauſe it 
was troubleſom to call a Convocation,It was ordainedby the Stat. 
2 H.4.cap.15. That every Biſhop in his Dioceſs might convict He- 
ricks. | And if the Sheriff was preſent, he might deliver ſuch to 
ve burnt without the Writ aforeſaid ; but if the Sheriff were ab- 
ſent,or he were to be burnt in another County; then the ſaid Writ 
ought to be had,who are Herericks, vid. 11 H.7. Book of Entries, 
fo 319. vid Doftor and Stu. lib. 2. cap. 29. Coſm. 48.2 1,& 2,P, 
& M. cap.6. Alſo 3 F,N.B. fo.269. Andthe Writ in the Regiſter 
proves this direCtly. 4 Bratton l.3.cap.g.fo. 123, 124. And it is 
alſo true, that every Ordinary may convent any Heretick or Schiſ- 
matick before him pro ſalute anime, and they degrade him, and en- 
joyn him penance according to Eccleſiaſtical Law; but upon ſuch 
conviction the party ſhall not be burnt. More ( fays the Lord Gke 
in the ſame place) that the makers of the Act of 1 Elzz. were-in 
doubt what ſhould be deemed Hereſie or Schiſm, &c.and therefore 
ths Statbte of 19 Eliz.provides, that nothing ſhall be deemed He- 
reſie.but what had been ſodetermined by one 'of the four General 
Councils, the word of God, or Parliament. vid. Fox in Ed, 6. and 
Britton. 5 Ed. 1. lib. 1. cap. 17. and with this agrees the Statute, 
2H. 5.cap.7. 23 H.7.9. 25 H.8.c. 14. The proceedings in the 


commencement and end was altered by the Stat. of 25 H.8.Then 
came the Statute 1 E4.6.cap.12. and that repealed 5R. 2. 2 H. 5. 
and 26:\H.8.and the 2 H.4. and by generabwords all Statutes con- 


cerning matter of Religion ; then = 1G 2, P,& M, cap.6,Revi- 
000 


ved 
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ved the 2. H.4. by whichthe 15.8. loſt it's force, the Act 1. and 
2 P.and M.cap.8.exprelly repealed. 21 H.8.23.H.24.H:8.27.,H$, 
but the 25 #4.8.cap. 14.was not repealed, being repealed before b 
the 1 Ed. 6.yet in the end of that tong ACt there is ageneral —_ 
ſufficient of it ſeK to repeal the Att 25 H. cap.14. without more. 
Then the 1. Eliz. cap. 1. repeals the 1 and 2 P.and Mex 
ſome Branches ; and 1n the ſame Act is enacted, that all other - 
Statutes repealed by the ſatd Act of Repeal 1 and 2 P. and 24 
and not in this Ad ſpecially revived,.ſhalt remain repealed, But 
the 25 H. 8. cap.14. was not particularly revived, and therefore 


' remains repealed. Andafterthe faid- Statute 1 Eliz.. repealsthe 


At 1and 2P.& A of reviving of three Atts for puniſhment of 
Hereſies z fo that now at Common Law ( according te the Lord 
Coke ) none can be burnt for Hereſie, but by Cenviction ata Con- 
vocation, After this, viz. Hill. 6. Fac. the Arturney and Solli- 
citor conſulted with him whether at this day, upon Conviction of 
an Hevetick before the Ordinary, the Writ de Heretico Comburenda 
tieth, and it ſcemed to him to be clear that it did not, for the 
Reaſon and Authorities that he had reported Fri”. g.Fac. before; 
But after, they conſulted alſo with Fleming Chief Juſtice > Tan 
field Chief Baron, and Witiams and Crook, Juſtices : And they, 
upon the report of Dr. Cſs, and ſome Preſidents in Queen El;- 
zabethstime, certified the King that the ſaid Writ lieth (5). . 
($.)Since the Devil in his Serpentine Policy firſt negotiated the fall 
of Man, there have ever been ſuch as have gone forthylike the ly- 
ing Spirit in Fhabs falſe Prophets,whereby many,as he was,are de- 
ceived totheir own ruine;theſe are the Devils Emiſſaries, Altivein 
ſowing T ares among the Wheat,whom we commonly call Herericks,. 
a black catalogue whereof in an alphabeticalMethod here follows. 

Acatiani and Sem- Arrianithey held that theSon was a creatute 
made by. the Father,and that Chr: was like to the Father in Will 
but not inSubſtance. This Hereſie- began by Acarins (not the Ew 
rychian.) Biſhop, and Succeſſor to Euſebinsin Ceſaria; and was 
condemned in the Council of Selexcia. 

Acephalz,ſo called-becauſe they had neither Biſhop nor Prieſt for 
their Head,and were Branches of the Exrychian Hereſie. . They re- 
jetted the Council-of Oalcedon, and denied the two Natures of 
Chriſt. "They deſpiſed all Congregations and the Sacraments. 

Adamiani, fo called from theit going naked in their Aſſemblies 
(in imitation of Adamin his Innocency) to which Eſtate they ſaid 
Chriſt had reſtored Mankind. They conderaned Marriage and had 
V/omen.in common,with whomthbey lay. promiſcuouſly afterthe 
Light put out. They held that we qught not to pray to God). be- 
cauſe he knows our warts witkaut Prayer > And called their A 


i 


wy a ond Hereticks. 2g | ; " | 


ſemblies that Paradiſe which God had promiſed-to the Bleſſed. 
They had their Conventicles in ſubterranean places,called Hypo- 
canſta, becauſe that under the place of their Meetings, a Furnace 
of Fire was kindled to warm the ſame, where they uncloathed 
themſelves when they entred into it, and ſtood naked, both Men 
zn4 Women, in imitation of Adam and Eve before the Fall. This 
'Hereſie was firſt broach*d by one Prodicus 4 Gnoftick, There was 
ilſo the Hereſie of Adamites, promiſcuaus in their Luſts, begun or 
rather revived by a Picard of Gallo-Belgia in the year 1341, 
tins, a Syrgartof Antioch, and Prieſt of that Church, ſucceſ- An.357- 
for to Aris, to whoſe Erfors he added, and was degraded;and 
went into Ciczlza, where he publiſhed them, and was baniſhed by 
the Emperour , and recalled by 7«{5a7 in hatred to the Chriſtians. 
He held (beſides Arianiſm) that God was comprehenſible,and that 
Chriſt was unlike theFather in all things,& ſpake uncouth thingsof 
the Trinity,and was juſtly called an Atheiſt. He was condemnedin 
the Selexcian Council in the year 359.and confuted by Epiphaniz. 
Agpneete, they held thatthe Divine nature of Chriſt was igno- an.s0r. 
rant of ſome things, as of the day of Judgment, and denied per- 
fetion of knowledge to the Sonof God 1n his Divine Nature. 
Almaricani, from Almaricss of Carnotum in France, who utter- An.1202. 
ed Blaſphemous opinions concerning God,that he was the Eſſence 
of all Creatures, and the Soul of Heaven, and that all Creatures 
ſhould be converted into the Subſtance of God again: Theſe 
Hereticks approved of all Uncleannefs under the Veil of Chaſtity. 
Alogi, they rejefted the Goſpel and the Revelation of St. Fob, an.r58. 
faying-that they were written by Cerinthw, and denied Obyiſt to 
be the Word, as alfo his Divinity, 
Angelici, Theſe Hereticks were Angel-Worſhippers; Epifha- 
ni who ſpeaks of them, better knew their Name than the Origi- AB-214; 
nal-of thar Sect. 
Anomei, a Branch of the Stock of the Ariars ;, the principal 
Authors were Acatins, Eunomins , and Xrins, This was inthe 
fourth Century ; Sozom.4.c.22. 
0-40} 0 Br ws hereticks were the diſciples of the Audea- Aw932- 
#1 n.A.370, and revived their Hereſie, ſo called of Audens a Syrian, 
who lived in the end of Arias his time. They Blaſphemouſly held 
that God had a body like unto man. That Darkneſs, Fire, & Water, 
were eternal,they refuſed the congregation oftheorthodox church 
& admitted grievous ſinners to the communion withoutrepentance 
Amntidicomariarite, theſe ſuppoſed that after the Nativity of our 
Lord, the Virgin Mary accompanied with her Husband Foſeph, 
and did bear Children to him. Auguſt. de hereſ. of which opi- 
nion was Helvidixs, It is ſaid, that the opinion of the Fathers of 
| Ooo0o 2 the 
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An.1556. 


An.392 


An.123, 


An.324- 


the Church was,that asno mandid lie in the Sepulchre wherein 
Chriſt was buried, before him - Son the Womb wherein: he-was 
conceived,no man was conceived after him; and that the Fathers 
by the wordsin the Apoſtelick Symbol underſtood , that he was 
born of Mary a perpetual Virgin z And that by the Brethren of our 
Lord inthe Holy Scriptures, is meant (as is generally held!) the 
Kinſmen of the Lord according to the Fleſh. 32h ad 
- Antitrinitarians were thoſe Hereticks who denied the Bleſſed 
Trinity. | 

+ + a6 , theſe were a Branch from the, Root of E 
ches;, They ſuppoſed that the Fleſh of Chriſt was void of all kind of 


- Humane Infirmity. The Emperor 7uftinian was ſaid to be taint- 


ed with this Hereſie in his old age , by bearing ſo much with. 
the Empreſs Theodora , to the great Advance of Emyches.! his 
Error. | 

Apelles,a Diſciple of Marcion , yet could not agree with his Ma- 
ſter in all things,. for he agreed that Chriſt had a true Body, but 
not made of the Subſtance of the Virgin ary , but of thefour 
Elements, and that after his Reſurrection he diſſolved into the 
four Elements,and then return'd to Heaven from whence he came; 
Epiphan, 

Apollinaris, Biſhop of Laodicea in Syria, ſo Ruffin. 1. 2. c, 20. 
yet it is faid of him, that miſling of a Biſhoprick he fell into theſe 
Hereſies, viz. That Chrift had no Humane Fleſh from the Virgin, 
but from Heaven: That he had a Humane body þut nat a Soul;con+ 


. founding the Perſons in the Trinity : That Chr:ft had no. hutnane 


will : that Souls begat Souls : That after the Reſurrection ,. all 
the Ceremonics of the Law ſhould take place among the Godly. 

Apoſtolici, theſe Hereticks condemned Marriage, and held the 
Apoſtles to be all unmarried:They made allthings to be common: 
They uſed Apochryphal Books for Goſpel : They refuſed to 
receive thoſe into the Chiirch who had lapſed after; Baptiſm: They 
would not have Poſleſſians but rejoyced in voluntary Poyerty : 
and gave Sentence againſt themſelves that theg.were unclean, be- 
cauſe they were procreated by marriage. 

#arii, theſe were certain Hereticks,who inſtead of Wine re- 
ceived Water in the Holy Sacrement. This was in the daies of 
Cyprian. ' (* In 

Arius , a Lybian, and a Prieſt or Presbyter of Alexandria, he 
ſaid that Chriſt was neither God, nor Eternal, but an excellent 
Creature Created before all Creatures : That he Aſſumed only a 
Body , but not the Sonl of a man:. That the Holy Gholt 
was a Creature of a Creature,w/z. of the Son - He Rebaptized y 
and peryertcd the order of Baptiſm : He uſed the Triſageon, =_ 
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Gloria Patri , per Filium, in Spirits Santto': He denied the: Son of 
God to be begorten of the-Subſtance of the Father, ' but that he 
wasa Creature ,- and made of things not exiſtent, and that there 
wasa time wherein the Son was not : He was condemned in the 
Nicene Council, and baniſhed by the Emperour Conftantine, 

. Armepit, focallediofthe Province,where their Hereſfies' raged, 
by. the means of Euchaneus called Mantacunes :' They Qenied* that 
Chriſtalſumed his Humanity'from the Virgin-Mary--- They cele- 
brated the Paſſover after the Cuſtom of 'the'Fews © 'They held' a 
Quaternity,and that the Divinity ſuffered. 

Artemon , Biſhop of Boſtra in Arabia, denied the Divinity of 
Chriſt, and affirmed that he was not exiſtent before he rook Fleſh 
from the Virgin. This was in thethird Century, {7-7 417), 4 
': Artoiyrite, they were of the Sett of the Pepuſians, andadded An125* 
Cheeſe to the Bread in-the Sacrament. | 

Aſſite, theſe were Hereticks who carried about with them new 
veſlels;to repreſent that they were vellels filled with the new Wine 
of the Goſpel. 0 01! arldh 10 
: Badeſianiſte, theſe were but a branch of the Hereſie of the Ka- 
lentinians and' Gnofticks, who denied the Reſurrection; theſe Hes 
reticks were in the third Century. | 907A 107 

Baſilides, an Egyptian of Alexandria; he held fond Opinions An. 135. 
concerning the Creation and numbet'of Heayens « that not Chriſt 
but S:zz0 of Gyzeze was Crucified :\ Fhat- it was lawful todeny 
Criſt intime of perſecution, and to have Idols + that! no Sins butt 
fuclfas are unwittingly committed ſhonld! be pardoned -. That 
Faith was natural: ''hat propheſies catne not-from' God but 'An- 
gels : And that there was no ReſurreCtion. | 

Beryllus Biſhop of Boſtra , he was orthodox at the firſt, but 'af- 
terwards held that the Soul died. with the Body, and both roſe a- 

gain together - That Chriſt wis-not before his Nativity. ' Origen 

reclaimed him... Theſe Herefies were: condemned in” the Arabran 

Council. 42.249-. ; 6. Bo, OOIEE | 
Caini, ſo called of the ſpecial Worſhip they attributed to'Cern,. An-1 50. 

They reyerenced Eſau, Core , the Sodomites, yeaand Zudas himſelf, 

2s Authors of Mans Salvation : They denied the Reſurrection of 

the Body, rejeted the Law, and worſhiped evil - Angets; © Tey- 

tellin and Epiphanius fay, that theſe Hereticksaroſe from the N# 

cholditaris , ' but Trenens fays they ſprung. out of the YValentini- 

ans, © 

- Carpocrates of Alexandriain Egypt, he held that Chriſt was meer an, 45; 

man, and born of Foſephand Mary: He held alſo. the tranſmigra- 

tion of Souls; alſo that the Devil created the World, and denied 

the Reſurrection. Theſe damnable Hereſies did ſpread ip Egypr, 


Aſta, 


An.6o0 9 


# 
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An.252- 


An.144- 


Anp3- 


Aſia, and Rome under the name-of 'Gnefticks:he lived: incontinent- - 


ly with Marcellina, one of his own Sect, his Son Epiphanes ſuc- 
ceeded him in his diabolical Hereſie, and (after him.) Prodicxs the 
Author of the Adamites, The followers of Carpocrates had in ſe- 


.cret places Images of Gold and Silver, which they called the tma- 


gesof 7eſws, and therewithall the Images of Pythagoras , Plato, 
and. Ariſtotle, all which they worſhiped. So that the worſhiping 
of Images, and the adoration of the Image of Jeſus, ſeems to bea 
Cuſtome borrowed rather from the old Hereticks, than from the 
_ Fathers of the firſt Three hundred years. Epiph. contra 
Here). 

Cathari, they profeſſed themſelves purer than others,and held 


| Rebaptizing thoſe who ſinned after Baptifm, condemned ſecond 


Marriage, and refuſed to receive thoſe who had lapſed in time of 
perſecution. The founder of theſe Cathars was Novarus ordained 
Prielt of Kome by Cornelius, upon his repulſe in a Biſhop- 
rick. 

Cerdon of Syria, from whence he went to Rome, and in the time 
of Hoginas broached theſe blafphemous Hereſies, viz. That there 
were two Gods, one good, who was the Father of Chr:ft, and a 
nother ſevere and bad, -and this Created the World. This Cer- 
don, as alſo AMarcion, were the Authors of the Opinion of two 
Gods,or two beginnings: he denicd the ReſurreCtion of the Body, 
and invented a new Baptiſm after a man hath been Baptized a 
cond and-a third time: he held that Chit was neither born ofthe 
Virgin Mary, nor ſuffered really ; with many other Blaſphemies 
againſt him : he rejected the Law and often feigned to recant,but 
in the end was Excommunicated, having lived in Rome Eightand 
thirty years. A 

Cerinthus,a circumciſed Jew,contemporary with Eb:on,he affirm 
ed that the world was not Created by God, but by an-inferiour 
power : That Chrift was born after the manner of men, of Foſeph 
and Mary, denying her Virginity : he divided Feſus from Chriſt 
ſaying that Chryft deſcended upon Feſus 2t his Baptiſm in the ſorm 
of a Dove : That Jeſus, not Chriſt, ſuffered and roſe again: That 


there was a neceſlity of Circumciſion, and that Life Eternal ſhould 
be at Hieryſalem, whereall Earthly pleaſures ſhould endure One 
thouſand years. The report is, that St, John finding him in a 
Bath, departed thence ſaying, that itwasa Miracle that the Bath 
fell not down while Cerzntbus was init. This Herefie began at An- 
rioch, and ſpread over Aſia and Syria; but this Name laſtgd not, 
though Carpocras and Samoſarenas continued the Hereſie. 


Chi- 
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Chiliafte or Millenarii, their Author was Papias Biſhop of Hie- An.r26. 
yapolis, whoſe Hereſie was a Branch of that of Cerinthus, in that 
point that Chriſ# would raiſe the Godly firſt, and live a thouſand 
years with them on the Earth. This Hereſie was afterwards main- 
tained by Nepos, an Egyptian Biſhop, Two hundred thirty one years 
after Chriſt's Paſſion. 
Circumcelliones, They were the molt reprobate Branch of the 
Donatifts : they would throw themſelves headtong from high pla- 
ces, or caſt themſelves into fire and water,and counted it Martyr- 
dam. Ang. de Here. 
Colarbaſus,he was Maycus the Magicians fellow Diſciple;and held 
thas Mens Lives and aRtions were ruled by Seven Planets, and di- 
vided Feſus and Chriſt into two diltinCt perſons. 
Collyridians, they offered Divine honour to the Virgin Mary,and An.354- 
Sacrificed to-heras tothe Queen of Heaven, they worſhipped her 
with Divine adoration, and offered to her little Paſties baked. Ep:- 


— 


ax. 

- Coluthians, they denicd that any. evikeither of ſin or puniſhment 
was of God. 

Donatiſts, from Donatus a Prieſt of Carthage , who miſſing the An.307, 
Biſhoprick he would have had, did diſcontentedly fall into theſe 
Hereſies, viz. That the true Church was no where but with him 
and his Diſciples : that obedience to Gods precepts eught to: be 
voluntary and not compulſive : That no Hereticks ought to be pn- 
niſhed by the :ſtrate : he meaſured the effets of the Sacra- 
ment by the Miniſter, not by the Author : He rebaptized, uſed 
lacantations, and boaſted of Revelations he held the Son to be 
lek than the Father, and the Holy Ghoſt lefs than the Son : His 
followers ſlew as many. oppoſites to their Sect as they could:he was 
at laſt Biſhop of Numidia. 

Ebioni, from Ebion a Samaritan, their Founder, -or from Ebion ,, ,. 
[Hebraice] Poor, they having made themſelves ſo by diſtributing 
their Goods in Alms. They denied the Divinity of Griſt , . re- 
jeted'Sr. Pauls Epiſtles and all the Goſpels-except St. Marrhew 
and.held themſelves bound to abſerve the Law of Moſes as neceſla- 
ry to Eternal Life. Euſeb. je 1 1 

Eccleſas, of Eccleſai their Founden,they werealfo called Sazpſe: : a, .1.. 
They oppoſed the Virginity of the Virgin: Afe7y, and held that 
therewere twoChriſts,one inferiour born of her, the other ſuperi- 
eur;alſo that the Spirit wasSiſter to Chriſt : They adored water as 

aGod': held it tawfull tro become Apoſtates intime of perfecuti- 
enand approved of one anly alt Book made by them» 
Elves. They ſprang fram Ebionthe:Heretick.. | 
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An.7562. 


An.178. 


An1295. 


An161,. 


Enchratitee ſo called becauſe they abſtained from Wine,cating 
of Fleſh, and living Creatures; they condemned Marriage, and 
blaſphemed the Epiſtles of St. Paw, The Author of this Sect was 
T atyanus a Syrian. Eyſeb 1.4.c.28. 

Euchite, they held Baptiſm unprofitable. 

Eunomins, Biſhop of Syricum, an Arian, he added to the He- 
reſies of Zctins, that the Holy Ghoſt was created by the Son : and 
that Chriſt aſſumed only a humane Body,& not a Soul,he was con- 
futed by St. 8aſlil. 

Eutyches, Abbot of Conſtantinople , confuting Neſtorins, - fell 
himſelf into other errors, and confounded the two natures of 
Chriſt, making him (after his union) to have but the Divine na- 
ture only,and held that he aſſumed nothing but humane from the 
Divine:He affirmed alſo that the Divine nature was pallible , and 
that Chriſt was rather Deified than God ;z he was condemned in 
the Council of Chalcedon. 

Felix Bilhop of Urgel on the Pyrenear hills, he held that Chriſt 
in his humane nature was the Adopted Son of God; he was con- 
demned for Hereſie at Rarisbon ; hence came the Felcian. 

 Floriani from Florinus or Florianus a Prieſt of Rome, he held 
that God Created all Creatures and things in an evil ſtate, and ce- 
lebrated the paſlover after the manner of the Jews. : 

Fratricel;,they were of Opinion, that a man might in this world 
attain to-a' ſtate of ſuch perfeftion that he might . be altogether 
without ſinand that he who had attained thereto, was neither un- 
der ſubieRion to Civil nor Spiritual Governours , but was freed 
from all ſubjeftion to mortal nten, and that they had no needof 

Prayer or Faſting. Theſe were in the thirteenth Century and now 
alſo in the ſeventeenth Century are every where to be founds- 
mong us, though under another appellation. 

Gazareni, \called alſo Patereni, and Gazari, theſe were certain 
Hereticks about T holoyſe in France in the thirteenth Century, who 
held that married men were not in a State of Grace, and: could 
not be ſaved ; This Opinion was condeinned by the Council of 

Gnofticks , they aſſumed that name from 'the knowledge and 


learning which they proudly conceived:they had aboye all others 


They held ( beſides thofe herefies of the Corpocrarians) many 0- 
ther fond Opinions concerning the Creation hy Angels; and af- 
firmed that every faithful man had two Souls,that there were two 
Gods,one good and the other bad : They diſtinguiſhed Jeſus from 
Chriſt : and held that Chrift was eighteen months upon Earth after 
his ReſurreCtion. There were-divers forts of this Sect. | 


Go. 
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Godeſcalchus, one of the Netherlands, about the year eight hun- An. 845. 
dred forty nine,perniciouſly held,that thoſe who were predeſtina- 
ted unto life by a decree of Gods predeſtination, were neceſſita- 
red todo well: and thoſe who were predeſtinated to condemna- 
tion,were neceſſitated by a Decree of God to do evil. 

Helſeſaite, the ſame with thoſe formerly called Elceſasr, other- 
wiſe called Sampſai, they mixed the Religion of the Jews, Gen- 
tiles, and Chriſtians together : they rejected the Writings of the 
Apoſtle Paw: and affirmed that a man who denieth the Lord with 
his mouth in the time of perſecution , if ſo be headhered tothe 
Faith in his heart,he had committed no ſin-they carried about with 
them a ſingular Book, which they ſaid was ſent down from Hea- 
ven,and promiſed remiſlion of ſins to every man that would heark- 
en to the words of that Book ;, theſe were of the third Century. 
Epiphan .contr hereſ.2.& Comment Func .in Chron, 

Hermiani, they ſprung from Hermogenes an African, and held An.201. 
that the Maſs whereof the World was created, was coeternal with 
God : That Angels created mens Souls : That Chriſt aſcending 
left his human fleſh in the Son: They denied the Reſurrection, 
and received not Baptiſm by water. 

Hieracite, of Hierax an Egyptian of Leontopokis, he ſpake of An-251. 
the Father as of twolights , differing in ſubſtance : damned Mar- 
riage : denied the Reſurrection : excluded Children from Heaven: 
held that Melchiſedeck was the Holy Ghoſt : and that Paradiſe was 
no Earthly place. 

Facobite of Facob a Syrian,called Zanzalus,for his poverty: I hey An don 
received the hereſie of Euryches. o 

Tovinianus, a Roman, he held all fins to be equal : denied the gs. 
Virginity of the Virgin Mary : Contemned Faſting, and all Spi- 
ritual exerciſes : and held that men did not fin after Bap- 
tilm : 

Lucianiſte and Appelliani , ſo called from Lucianus and Apeltes, 
Diſciples of Afzrcron, 

Lucifer Biſhop of Calaris in Sardinia, he diabolically held, that 
mans Body was formed by the Devil : TThata Chriſtian might kill 
himſelf,to be quit of the burthen of thefleſh: and allowed but pare 
of the old Teltamenr. 

Liciferniant,it is ſuppoſed that theſe were not from the former, 
but from another Lucifer, for ſome ſay, that theſe was rather but 
Schiſmaticks than Hereticks,and only held, that Faith was a Wea- 
pon of Contentions, and not of Hereſies. Theod. Compen. Here. 
Sezom lib.5 .cap.13. 

Lombardianians for want of another Name, for in the time of 
the Emperor Albert in Lombardy near to Navarre;there were a Sect 
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of Hereticks, who under colour of Religion and Charity made all 
things common, and Women in like manner moved Men to carnal 
conjunCtion, alledging it to be a deed of Charity. This was in the 
fourreenth Century. Ip. Hiſt. pag. 522. 

An-343z Macedoniani, of Macedonins the Arian Biſhop of Co Pantinople, 
They were ſometimes Semi-Arians, at other times Arians, and 
ſometimes Orthodox, but never conitant. They hcld that Chriſt 
was not of the ſame eflence with the Father, but only like to him: 
And that the Holy Ghoſt was not God, but God's Miniſter , and a 
Creature not eternal. 

An.274- Manes, a Perſian, otherw iſe called Manichens in Diocleſians time, 
Author of the Manichees, he was a devilliſh crack-brain'd-fellow, 
and choſe to himſelf twelve Diſciples, and compoſed his hereſies 
out of divers others : He blaſphemouſly affirm'd himfelf to be the 
Holy Ghoſt : he held two beginnings, the one good,the other evil: 
rejected the Old Teſtament,and mangled the New : denied Chriſts 
Divinity, and his rcal Paſſion, and the Reſurrection of the Body: 
Condemned Marriage, Alms, and Baptiſm: he moſt blaſphemouſ- 
ly faid that Chriſt was the Serpent that deceived Eve : that Chriſt, 
Body was fixed in theStars : That heredeemed the Souls : he forz- 
ed many things about the Creation : he worſhipped the Sun and 
Moon as Gods: attributed two Souls to every Man : he aſcribed ſin 
not to the free will of man, and his natural defection voluntary, 
from the Eſtate of the firſt Creation, but to neceſlity,becauſe mans 
Body was made of the ſubſtance of the Prince of darkneſs: with 
other fond and blaſphemous hereſtes. One Scythianus a Sarazen 
Merchant infuſed theſe Hereſies into him. Warranes King of Perſia 
hcaring of his fame, ſent for him to cure his ſick Son, who died 
under his hands; whereupon he calt him into Priſon,from whence 
he made his eſcape into Meſopotamia ,, but there the ſaid King re- 
took him, flead him, filPd his skin full of chaff, and cauſed it to be 
ſer up before the Gates of the City in Meſopotamia, Enſeb, lib. 7. 
cap. 30, C& Socrat, lib,1, cap.22, Eccl, hiſt, 
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An.341. Marcellus Biſhop of Ancyra, the Metropolis of Galatia, he held 
blaſphemous Opinions againſt the Trinity, and denied the Divi- 
nity of Chriſt. 

ns. Marcion, the Diſciple of the Heretick Ceyden : he held (beſides 


Cerdons hereſies ) that Chriſt was not the Son of God : he held like- 
wiſe the tranſmigration of Souls: That War was not lawful 
though on juſt occaſion : he condemned Marriage : rejected the 
Old Teſtament : Forbad cating of fleſh, and allowed of Rebapti- 
71ng ( roties quoties ) as oft as men fell and repented. Polycarpus 
called this Marcion,Primogenitns diabols. 


AAarens 
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Marcus a Magician, of whom came the Marcite : he invented An. 149- 
anew form of Baptiſm, viz. In the Name of the unknown Fa- 
ther of allthings, and in the Name of the verity of the Mother 
of all things , and in the Name of him who deſcended upon 
Feſus. He held that Chriſt ſuffered not, nor aſſumed a Body : 
he defiled the Sacrament, and was a man of a very hilthy life : he 
denied the Reſurrection of the Body, and ſuppoſed that Salvation 
belonged only to the Soul. 


Melchiſedechiani, the Author of theſe Hereticks was Theoda- An.258, 
1s Diſciple to Theodarus the Currier : he held that Melchiſedech 
was made by God greater than Chriſt, whoſe Divinity they alſo 
denied, and magnified Melchiſedech above Chriſt, 


| Menanaer, Diſciple and Contemporary with S:mor Magus, a Sa- An.11, 
maritan and a Sorcerer, and Author of the Gnofticks ; he held with 
Simon about the Creation by Angels, and affirmed that he was ſent 

from Heaven to fave the World; and that by vertue of his Bap- 

tiſm men ſhould not die nor grow old : but the ſuccels not an- 
ſwering his promiſe, his herelie fell of it ſelf. Epiph, Euſeb. Aug. 

& Theod, lib. 4. cap.11. 


Meletiani from Melerius, a Biſhop of Thebaida, he was depo- 
ſed for ſacrificing to Idols. This was in the fourth Cen- 
tury. | 
Meſſaliani, They worſhipped God, but not in three Per- 
ſons, and held that God might be ſeen with corporal Eyes: that 
the Devil ruled our aCtions. They attributed Salvation to Prayer 
totally : they contemned Chriſt's Paſſion, and the Sacraments, 
Alms, and a laborious life, and tolerated Perjury to promote 
Religion. 

Metangiemonite, They held that the Son was in the Father, $408. 
as a leſſer Veſſel comprehended in a greater : That God had a 
Body, and inthe Divine Eſſence was ſomething greater and ſome- 
thing leſſer. Aug. out of Philaſter, 

Monophyſte, whoſe Author was Dioſcorus Biſhop of Alexandria, An,451» 
they were alſo called Theopaſchire and Monothelites, whodenied not 
direttly the two Natures of Chriſt, but only affirmed that after 
the Union of the Natures, there was only one will and one — 
tion in Chriſt ;, they attributed the Divine Nature only to Chriſt , 

Theſe were a branch of the Eutychian Hereticks, 


AN 374 


"* Montanus of Phrygia, \Author of the Caraphryges , he affirmed An.173. 
himſelf to be the Holy Spirit, he called himſelf the Holy Spirit, 
Pppp 2 whom, 
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Anc;. 


An. 428, 


An.St 


Holy Spirit , whom Chriſt ſent to inſtrut his Diſciples in all 
truth : He faid that the Spirit fell but little upon the Apoſtles,and 
fully upon himſelf : He inſtituted Laws concerning faſting, con- 
dcemned ſecond Marriage, allowed Inceſt , confounded the per- 
{ons in the Trinity, and baked mans Blood with the Bread of the 
Euchariſt: He {ſeduced two women Priſcillaand Maximilla to leave 
heir Husbands and to bc his Propheteſles, 

Naxzareni, they ſtyled themſclves fo , becauſe that before the 
Name of Chri/tians began, that Name was the molt honourable a- 
mong Chriſts Diſciples: They confeſſed Chr:/?, but withal held a 
necellity of obſerving the Law, and framed ſtrange things of Ou- 


. ria or Nawria ( Neat's Wife, as they would have it ) or Veſta, 


They had many Goſpels ( as they called them) and boaſted much 
of Revelations and Viſions: They held that the Soul of a man,of 
2 Beaſt, of a Plant were all of one Subſtance. Theſe Here- 
tick continucd till after the time of Epephanirs,who reporteth that 
the Jews ſo hated them, that they prayed twice a day againſt them 
Epiph. Aug .T heodor Jſodor, 

Neporian, from Nepos, a Biſhop in Egypt, about the year 264, 
They afhrmed that at the latter Day the Godly ſhould riſe before 
the Wicked, and ſhould live with Chriſt a thouſand years in'abun- 
dance of all carthly Pleaſures. Euſeb.lib.7.cap.24. 

Neſtorius, Biſhop of Conſtantinople, he ſpake againſt the perſo- 


nal Union of Chr:/t's Divine and Humane Nature,for he held that - 


Chriſt had two ſeveral perſons,but not two Wills : That the Son 
of God in Chriſt,was but an Aſſiſtant to the Son of the Virgin, 
whom he would not have to be called the Mother of God,but on- 
ly the Mother of Chriſt, Ewvag.l.1.c.7, He held that the Huma- 
nity in Chriſt was made equal with the Deity or Divine Nature.He 
wes condemned inthe general-Council of Epheſus,and dyed in Ban- 
iſhmentzhis Blaſphemous Tongue being firſt eaten with Worms, 
which rotted 1n his mouth. 


Nicholaite, from Nicholas a Deacon of Antioch, choſen by the 
Apoſtles to look to the poor , who being ſuſpected to be jealous 
of his faire Wife, did (to clear-himſelf ) proffer her to any of the 
Brethren that would Marry her; Whereupon they took occafion 
to live promiſcuouſly,making their Wives Common;and held that 
it was lawful to eat things offered to Idols: That Darkneſs 
and Light begat the World, of which were born Angels and 
Devils, and ofthem Men. This Hereſie continued-not long in 
this Name,but was publiſhed and revived by the Gnoſticks and Va- 
lentiens, Clem. Alex.& Strom, 3, A#,6.0 Euſeb. | 
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Noeetins, of Smyrna,Diſciple to Montanus, he called himſelf An-179, 
Moſes , and held but one perſon in the Trinity : He being con- 

yented , abjur'd his Hereſie ; but afterwards being ambitious of 

a Name, relapted and diſperſed it, and when he dyed, was calt out 
unbur;cd as not worthy thereof. 

Nowvatus, ordained a Prielt of Rome by Cornelius, he was the 50-252 

Founder of the foreſaid Hereticks the Cathari : He held that ſuch 
2s had failen in time of perſecution, were not to be reſtored to 
the Fellowliip of the Church , albeit they repented thereof. 
Ophite, of "Ops a Serpent , whom they worihiped, affirming 
molt bla{phemoully that Chriſt was the Serpent which deceived 
Eve : they denied Chriſt's Hamanity,and the ReſurreCtion : They 
held al!/o a Blaſphemous opinion concerning the Sacrament-This 
Set was a Branch of the YValentinians, and continued till after the 
time of 7#ſtinian the firlt, 

Orizeniani and Turpes, of one Origen a Gnoftick,, who drew 0-159 

his Herefie from Epip.ines Son to the Heretick Carprocras: They 
prohibited Marriage,but committed fornication andall Filthineſs, 
and rejected ſome Books of the Old and New Teltament, which 
made againſt them.Some ſay they were foul and iilthy Beaſts, not. 
abhorring whoredom hut Procreaticn-of Children, tothe end they 
might ſcem chaſt, not unlixe unto O74? whom the Lord ſlew. 
They were alfo-called Or:geniſte, becauſe they defended the Books 
of Origen,who were Theodorus Aſcidas Bilhop of Ceſaria-Cappadocia,. 
and the Monks of Nova Laira., There were of theſe Hereticks al- 
ſo in the ſixth Century, 

Palmerius, the Chronologer,he was burnt for his Heretical opi- An. 18s. 
nion concerning Angels. 

Papius Biſhop of Hierapolis , he was St. Fohn's Diſciple, yet An.1449- 
afrerwards became the Author of the Sect of the Chil:aſts or Mulle- 
naries, whoſe Hereſie wasa Branch of that of Cerinthus, in that 
point, that Chri/? ſhould raiſe the Godly firſt, and live athouſand 
yeart with them upon Earth. 

Patalorynchite, a Fooliſh people who counted it Religion to An-116, 
ſtop their breath with their fingers,and not to utter any intelligi- 
ble ſpeech, 

Patareni and Gazareni, theſe Hereticks did hold . that married 30-1255: 
men could nos be ſaved. 

Paterniani or Patriciniani andVenuſtiani, they were called by ,,, 42D 
the firſt Name, of Paternus their Founder, and by the laſt, of 
their laſcivious behaviour : They held that the lower parts of 
Man were not made by God but by the Devil ; others ſay that they 
| affirmed that the whole Body of Man was formed by the Devil, 
and not by God. 
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Paulus Samoſatenus, fo called of Samoſara the Metropolis of 
Comagena, where he was Born : He held that the Word was not 
in Chriſt, otherwiſe than in the Prophets : That Chriſe was not 
the Word, and denied his Divinity : He Baptized not in Chriſt's 
Name. 

Pelazius Brito, whoſe Followers were Julianus and Cel:ſtins,- inf 
the days of Arcadins or Honorins : This Pelagins was a Roman 
Monk, born in 4Armorica or Little Britajn, who with his Diſciple 
Celeſtius ſpread his Herelies over almolt all Countreys, viz. That 
Adam had died though he had not ſinned ; That his Sin did only 


- hurt himſelf, and not others but in his Example : Thar Lult and 


Concupiſcence, which 1s naturally in us, is good, and nothing 
in it whereof we need be aſhamed : That Infants neither have 
ncr draw original Sin from the Parents: That the Infants of 
the Faithful, though not Baptized , ſhall be faved , but ſhall 
remain without the Kingdom of God : That men have free Will 
{ſufficient to do Good, without the Grace of God : That Men 
by nature were able to fulfil the whole Law of God : Howbeit 
more eaſily and better if they were ſupported by the Grace of 
God. They denied original Sin, and faid that the poſterity of 
Adam were Sinner by imitation of Adam's Sin, but had not recet- 
vedSin by carnal Propagation : That Children had no need to be 
baptized for Remiſſion of Sins, and that the godly Fathers in 
Scripture, when they confeſſed their Sins, they did it rather for 
example of Humility, than for neceſſity, or guilt of Sin, Theſe 
Hereſies have in al! Ages been confuted by many Learned and E- 
minent Divines,and were condemned by m: ny Councils, ſpecially 
inthe Council of Carthage, 

Pepuſtani, they were of Pepuza, a Town of Phrygia , between 
Galatia and Cappadocia; They held ( beſide other Hereſies of 
Montanus ) that Pepuza was the Heavenly Hieruſalem mentioned 
by St. Paul. Heb. 12, and in the Revelation c. 2. 1. 

Petrus Abelarars, a French man, he held' vile things concern- 
ing the Bleſſed Trinity, that the Holy Spirit was the Soul of the 
Vorld, and that he wasnot of the Subſtance of the Father. This 
was in the tweltth Century. 

Photinus Biſhop of Syrmium in HMllyria, a Diſciple to Marcellss : 
He held that Chri/*s Kingdom was not everlaſting, began at his 
Birth, and ſhould end at the day of Judgment. He was condemn- 
ed in the Council of Sards, Socrat, Eccleſ, Hiſt, 1ib.2, cap. 19, 
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Praxteas, he was Author of the Monarchici and Patripaſſiant, he An. 204, 


held that God the Father only ſuffered. 


Priſcilianiſte, from Priſcilianus, a man of Noble birth in Spain, An.382. 


he confounded the Perſons in the Trinity:Held fond opinions con- 
cerning the Creation : That Mans Soul was of the ſame 
Elſence with God : That Mans life was ruled by the Planets: 
that Perjury and Lying were lawful, to hidea Mais Religion : He 
forbad eating of Fleſh; and condemned Marriage,but allowed For- 
nication, and renewed the Hereſie of the Gnoſticks ; this was in the 
days of the Emperour G7at:a::4s and Yulentinian ;, he was executed 
at Travers as a Sorcerer. Hiſt. Mga, Cent, 4.c,11, 


Preclinianites. of one Proclizs, who ( beſides other Hereſies of the An.28 12 


Selexciant ) held that Chriſt was not come in the Fleſh. 


* Quartodecimani, they held that Eaſter was to be obſerved on an.1gs. 


the fourteenth Moon; and upon what day ſoever that Moon hap- 
pened ( though Sunday) they faſted : "They refuſed to admit and 
receive thoſe who had lapſed after Baptiſm. 


Sabellius an African, he and his followers confelled, that there An. 2+6. 


was but one God only, but they denicd that there were three 
diſtin& Perſonsin that one Godhead : They not only confound- 
ed, but took away the Perſons in the Trinity : He was the Foun- 
der of the Photinean's Herefie : They were called Patripeſſiani, 
becauſe their Opinon imported that the Father ſuffered ; this Sa- 
bellies was ſor his Herefie excommunicated. 


Samoſatenus , Biſhop of Antioch, he denied the Divinity of 
the Son of God ,, affirming that Chriſt obtained the Name of the 
Son of God through his virtuons Behaviour and paticnt Suffer- 
ing, but that he was not naturally and truly the Son of Go1, be- 
gotten of the Subſtance of thc Father : He abrogated the Pfalms 
{ſung in the Church,and hired Women there to {ing his own Prai- 
ſes: He was depoſed by a Council at Antioch, and excommuni- 
cated by all the Chriſtian'Churches in the World, T his was ( as 
ſome affirm) not in the ſecond but third Century. 


Saturniazi, from one Saturnine of Antioch, who with Baſil; km13o!i. 


des the Egyptian , ſhared the Hereſic of Simon in two parts ; this 
Saturnine held that hisDiiciz 1:5,chough living diſtolutely,might be 
ſaved by faith in h m: Tha: the World and men wereCreated by ſe- 
ven Angels prer- 107 1241154 Der, That Chriſt's Body was _ 

ical: 


An.154- 


An.172, 


An.190, 


An.41. 
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ſtical: That there was one God of the Jews, another of the 
Chriſtians : That at Beginning a Good and a Bad man were 
created , and that from the Good came good men,and from the 
Bad came evil men: That Marriage was a doctrine of Devils : That 
men muſt abſtain from things that had life : That ſome of the Old 
Prophets were of theDevil:and laſtly they denied theReſurreCtion 
of the Body. 


Secundiani of Secundus, who was the Chief Diſciple of Yalents- 
nian the Heretick;and held all his Hereſies, and allowed his Fol- 
lowers all filthineſs of Lite. 


Seleuciant or Hermiani from Seleucius and Hermias , they moſt a- 
bominably held,that the Maſs whereof God created the Elements 
was Coeternal with himſelt : That the Angels, not God, created 
the Souls of Men. That Chr:i/t in his Aſcenſion unclothed himſelf 
of the Fleſh of Man, and left it in the Globe of the Sun : They r&- 
ceived not Baptiſm by Water : They denied the Reſurrection of 
the Body, ſuppoſing that by new Generations, one ſuccecding z- 
nother;, that is performed which in Scripture is written concerning 
the Reſurrection, 


Sethite, another Branch of Yalentinian in Egypt : They held 


that Angels begat men in the beginning: They attributed to Seth | 


the Honour due to our Saviour,and denicd the Reſurrection of the 
Body. 


Sewerys , Succeſſor to Appelies in the School of AMarcion , his 
Hereſies were ſpread.in Faſt Syria : They forbad the uſe of Wane: 
rejected the Old Teſtament and the Prophets , uſing Apocryphal 
Books of their own: - Denied the ReſurreQtion: Aſcribed the 
Creation to Angels; Deteſted Women as works of the Devil,and 
uſed Magick, 


Simon Magus, ſaid to be the Father of Hereticks, he was a Ma- 
gician and an Hypocrite, though Baptized by Philip the Apoltle : 
he ſpread his hereſiesat Rome, where he grew ſo famour, that 
the people erected an Image to him with an Inſcription , S:- 
moni Deo Santto: he molt blaſphemouſly affirmed himſelf to be true 
God : That the World was Created by Angels : he denied that 
Chriſt was either come or ſuffered : he denied alſo the ReſurreQt- 
on of the Body : he brought in the promiſcuous nſe of Wo- 
men, and uſed the company of Helena, whom he blaſphemouſly 
gave out to be the Holy Ghoſt, and that he begat Angels of _ : 

cr 
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he taught his Diſciples to worſhip Images, his own Image, and 
the Image of H&ena, who accompanied him from Aſia to Rome - 
he attempted to ſhew his power in flying, and with a fall broke 
his LU hn and died miſerably. Iren.l.1.c. 30. Aug. Epiph. 
Theod, 

Swenkfeldius, born in Sileſia, he held that the outward Miniſtry 
of the Word and Sacraments was not neceſlary to eternal life, 
becauſe that by the illuminationof Gods holy Spirit, without the 

Miniſtry of the Word, men might be ſaved. | 

Tatian, he held that Adam was damn'd, called Marriage Fornj- An. 15s. 
cation, prohibited eating of Fleſh and drinkingof Wine ; he held 
many Gods, denied Chriſt to be born of Davids Seed, and con- 
demned the Law of Moſes; He was Author of the Euchra- 
tite, 

Theodatus, a Cataphrygian, a poor Currier of Conſtantinople, he An. 194, 
held that Chriſt was but Man,and begotten by Man; beſides which 
blaſphemy he altered the Goſpel according to his own fancy. The 
Theodatiant denied the Divinity of Chriſt » for when Theodatus 
having in time of Perſecution denied Jeſus Chriſt, was reproved 
for the ſame, he anſwered , That he denied not God, but Mar, 
ſignifying thereby, that Chrift was only Man, and not God ma- 
niteſted in our Nature. 

Theopaſchite, they held that.the Divinity of Chriſt ſuffered, An. 338: 
This Hereſie laſted long, and was maintained afterward by E- 
ryches and Dioſcorns. 

Triformian, they held the Divine Nature one and the ſame An-407. 
in the three Perſons together, but imperfe@ in the ſeveral per- 
ſons. 

Titheite, they held that the Nature and Eſſence of God was An.6c6. 
threefold, and not one and the ſame. Johannes Grammaticus (cal- 
led Philoponus) was the Founder of this Hereſie. 

Valentinian, an Egyptian, he held plurality of Gods , of both An. 153: 

Sexes; a multitude of Heavens and Eternities : that Chriſt af- . 
ſumed —_ from the Virgin, but paſſed through her as by « 
Pipe; that he ſaved Souls only ; that the World was made by 
Evil Angels: He denied the Reſurrection; deſpiſed good works 
asunprofitable, and lived of things ſacrificed to Idols. Againſt 
him Ireneus wrote Five Books. 

Valeſii , of one Yalens an Arabian; They held that none aq.255, 
could be ſaved, but ſuchas made themſelves Eunuchs, deteſted 
Marriage, but allowed all filthy Acts; yet gelded themlelyes. 
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Venuſtiani, fo called of their laſcivious behaviour ; .They were 
the ſame Hercticks that were called Parerniani from Patermys 
their Founder, and held the ſame blatphemous ard damnable He- 


Vigilantius, an Apoſtate Monk, he declined Churches,and con- 
demned Virginity and Spiritual exerciſes. St. Hierome wrote a- 
zainſt him. 


© (9. ) Alltheſe Hereticks docommonly pas under the notion of 
Chriſtian Hereticks, whereas 1n truth they may more properly be 
termed Antichriſtian; yet they are ſtyled Chriſtian Herericks in di- 
ſtinCtion to the Zew:ſh Hereticks,of which ſort were the Phariſees, 
the Sadduces, the Heſſees, the Galileans, the Hemerobaptiſts, the 


 Nazareans, the Ofſens, the Sampſeans, the Maſſalians, the Hera- 


dians, the Genites, the Meriſſeans, the Czlicole, the Opbite or Ser- 
pentines, the Caiani, the Serhiari, the Heliognoſti, the Frog-worſhip- 
pers, the Accaromtes, the Thamuzates, the Samaritans, with many 
others, out of which,or ſome of them,came that curſed Brood of 
Hereticks which poyſoned a great part of the World in the ſuc- 
ceeding Generations. 

The Phariſces (from Phares,diviſion or ſeparation,)becaule they 
would be accounted Seperarilts from all others (a), attr;butedall” 
things to Fate ; they believed that God diſpoſed all things, but 
the Stars helped, yet fo asFree Will was left in the hand of Man. 
They held Tranſmigration of good Souls, or going into other 
Bodies; they conceived that he which kept moſt of the Com- 
mandements, althouzh he tranſgreſs'd in fome, was juſt before 
God, with innumerable Phariſaical, Proud and Hypocritical con- 
ccits and actions. 

The Saaduces (either from Sextec, Juſtice, becauſe they were ſc- 
vere and rigorous in Judgment (6); or of one Sadoch, the firit 
Inventer of their Hereſfie (c); or from both (ad) :) Theſe Saddu- 
ces were called 24imim or AMenei, that is Hereticks. They inter- 
preted the Scriptores after their own fenſe, and rejected T raditi- 
ons; they denieda ſuture Reward, and confequently the Reſur- 
rection ;_ they denied alſo the ſubfiſtence Spiritual ; they cooped 
up God in Heaven, withont all beholding of evil : They denied 
Spirit altogether; tor they held God to be Corporeal (e); -the 
Soul rodic withthe Body ;; they demed Angels and Devils ; they 
aſcribed'goud and'evil to a mansFree Will. 

The Heſſees, Efſces or Efſens; either from a word which ſignift- 
eth Reſt, or Quietneſs and Silence (f), or Eft , gaaſs Jon 
Heoly'g). They are placed by Plizy on the Welt of the Dead 
Sea (h), a People ſolitary, without Women, without Money they 
make'no weapon of War, nor meddle with Merchandize oy 
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have no ſcryants, but are all both free and mutually ſervants to 
cach other; they live perpetually chaſt, counting continence and 
contentment great Vertues; they ſwear not at all, and have all 
things common; they avoid pleaſures and riches as ſins; they 
marry not,yet donot deny the lawfulneſs of Marriage,but the ho- 
neſty of Women z they ſhun Oyl and neatneſs,yet always wear a 
white Garment z they neither buy norſell, but mutually commu- 
nicate; they were worſhippers of the Sun, for before the Sun ri- 
ſeth they ſpeak of no worldly matter, but celebrate certain Pray- 
ersas Praying him to riſe; they hate an Oath no leſs than Perjury; 
they keep the Books of their own Opinions,and the names of the 
Angels, 'they give noſentence of Judgment , being fewer than 
onehundred (z); they will not ſo much as purge Nature on the 
Sabbath, for fear of prophaning it thereby (k.). (;)Joſeph. de 
The Galileans, their Docrine was, that only God was to be Bell.Jud. 1.2. 
accounted their Lord and Prince, and would rather endure any ©7: Soul 
the moſt exquiſite Toxtures, than call any man their Lord ; in 0- (Jens 
ther things they agreed with the Phariſees (1). (Joſeph de 
- The, Hemerebapriſts,ſo called from their being baptized or waſh'd Antiq.1.18.c.2 
every day at all times of the year ; they were in their doctrine of 4 Bell. Jud. 
the ReſurreCtion,and in Infidelity like unto the Sadduees; in other (,\*5.;.1, 
things they differed not from the Scribes and Phariſees (m)). her.1 ny 4 
The 1Vazareans, they would not eat any thing which had life, 
and held-it unlawful to eat Fleſh : They diſallowed the five Books 
of Moſes: they placed all righteouſneſs in Carnal obſervaticns ; 
and profeſſing to imitate Sampſon, they nourithed the hair of their /,) philaſirivs 
head, placing all their Vertue therein (x). de har. 
The Offers were an iſſue of the Ancient Efſens, holding ſome 
things of theirs, as concerning the worſhipping of Angels,and of 
the Sun, adding thereto other Hereſics of their own (0). (o)Epiph.hzr, 
The Samp/eans would not admit either the Apoſtles or the 5: 
Prophets; they worſhipped Water, eſteeming it as a God, be- F 
lieving that life is from thence (p). (p)Epiph. her. 
The Maſſalians were aſlipof the Eſſees, but after by Marriage 9” 
with ſome Pſeudochriſtians, of Jewiſh became Chriſtian Hereticks (1)Scal.cle. 
( ). y +28. 
; The Hered;ans thought Herod to be the AMeſſias, and entred in- 
to ſociety tor coſts and charges in common, to be beltowed on 
Sacrifices and other Solemnities, wherewith they honoured Herod 
Jive and dead (r). © oyhes 
The Genites or Geniſts ſtood upon their ſtock and kindred, be- at 
cauſe in the Babyloniſh captivity, or after, they married not ſtrange 
Wives,and therefore boaſt themſelves of the purity of Abraham's 
ſeed (5), (s)Bridend. 
Qqqq 2 The 
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The AMeriſſeans or Meriſts were (as the name imports) ſprink- 
icrs of their Holy-water; they made a diviſion of the Scriptureg, 
(Nidem Erei- and received only fome part thereol (7). 
dey, The Czlicole were allo an Off-ſprihg of the Eſſees, and from 

thoſe procceded the Mafſalians;, they were Jews, though they 
corruptly embraced Chriſtianity, and' being baptized, revolted to 
their former Judaiſm, and retained the Rites of theſe Czlicole or 
Heaven-worſhippersz they had their places of Prayer abroad in 
(«)Scal.Elenc-. the open Air (). 
tr1d.SCrar-©*31. The Ophirs'or Serpentines worſhipped a Serpent, ſaying, that he 
 firſtprocured vs the knowledge of Good and Evil, for which God 
cnvied him, and caſt him from the firſt Heaven into the ſecond, 
whence they expect his coming, eſtceming hum-ſome virtue of 
(») Philaſtr. God, andto be worſhipped (w). 
mr — The Caiani, which commend Cain for Fratricide, ſaying, that 
Cain was made of the power of the Devil, Abel of another pow- 
(x Philaſir, er, but the greateſt power was in Cuin to ſlay Abel (x), 
The Serhiant were worſhippers of Seth the Son of Adam, who 
aſirmed, that two men. being created inthe beginnings: and the 
Angels diſſenting, the Feminine power prevailed in Heaven-(for 
wich them they held are Males and Females, Gods and Goddeſles) 
Eve perceiving that,brought forth Serb, and placed in him a Spirit 
of great power, that the Adverſaries power might be deſtroyed, 
Of Serh they held,that Chriſt ſhould come of his ſtock ; yeazſome 
CYId.Philaſt. of them concerved him to be the very Chriſt ( y). ,' A 
The Heliognoſts were ſuch as worſhipped the Sun, and held that 
the Sun knew all things of God,and yielded all neceſſaries to men.. 
The Frog-worſhippers were ſuch as held, that worſhip was due to 
thoſe croking Creatures, thereby thinking to appeaſe Divine 
wrath, which in Pharaob's time broughtFrogs upon the Land of 
Exypt. | 
The Accaronites were ſach as held that worſhip was to be per- 
formed unto a Fly, and did worſhip-it accordingly ; probably for 
the ſame blind reaſon that others of them worſhipped Frogs; for 
Divine wrath was executed by the one as well as by the other. 

The Thamuzites, of Thamuz, the Son of a Heathen King ; they 
held that his Image was to be worſhipped and adored;accordingly 
the Jewiſh Women that were bewitched with this Hereſie, wor- 
ſhipped this Image of Thamuz with tears and continual Sacrifices; 
and held furthey, that Pharaoh which ruled in Egypt in Fdoſes's time 
was of that name. 

The Samaritans were thoſe Jewiſh -Hereticks, who held (eſpe- 
cially the Cuheans among them) an abſtinence from pollution by 
the Dead,ox Bones,the Slain,and theSepulchres;they held m_ 

£1c 


and Hereticks, 


their Bodies and changing their Veſtments, when they enter into 
the Synagogue z they held ſuch Heretical opinions, that the other 
Jews would have no dealings with them; they heldthat only the 
five Books of Moſes were Canonical Scripture , the reſt they re- 
ceived not; they held, that neither the Trinity, nor the Reſur- 
retion was to be acknowledged; they waſh'd themſelves with U- 
rine, when they came from any Stranger , being thereby (as they 
held) polluted ; they held themſelves | pea d by the touch of 
one +, ama Faith; and therefore it they touch'd one of ano- 
ther Nation, they div'd themſelves, garments and all in Water ; 


they held a dead Corps in abomination preſently (z). If they met ( Epiph, 


a Tew or Chriſtian, they faid Touch me not (a), They call them- 
ſelves, Men which belong to the Bleſſed Hill, They abſtained from 
things that have life, and ſome of them: from Marriage. One 
Doſutheus a Samaritan is ſuppoſed to be the firſt Founder of the 
Samaritan Hereſies, and the firſt among them that rejected the 


Prophets, as not having ſpoken by the Holy Ghoſt (b).There were (5) Terr. pre: 
four Sects of Samaritan Hereticks,according to Epiphanius,cach of crip. advert. 
them holding their different Hereſies in ſome reſpects,and having Hzr.l.1- 


in other reſpects certain Heretical Tenents common to them all. 
By all which premiſles it is moſt evident, that the Prince of Dark- 
eſs and the Father of Lies, hath had in all Ages, Nations and 
Churches, his Emiſſaries to infe&t them with Heretical and Blaſ 
phemous Errors ; but the Gates or Power of Hell to this day ne- 
ver could; nor toEternity ever ſhall prevail againſt the Truth. 


CHAP. XLI 
Of Councils, Synods, and Convocations, 


. The ſeveral kinds of Conncils and Synods. 

. What Canons un force in the Realm of Primo Ed. 6. Alſo how 
the Canons entitwed Reformatio Legum Eccleſiaſticarum be= 
came abortive, | 

3. That part of the Canon Law, is part of the Law of England. - 

4. Convocation i# England, what, how, and by what Authority, 
and for what ends conven'd;, alſo of what embers it doth con- 
ft; with the Authority thereof. 

5- Convocations and Provincial Synods of wery great Antiquity in 
England ; have been ever calPd by the Kings Writ ;, their 
Privileages. 

6, The Canons and Eccleſiaſtical Conſtitutions may not be repugnant 
either to the Kings Prerogative, or ts the Laws, Statutes, or 
Cuſtoms of this Realm. 

7. Lindwood's Method of Provincial Synods it this Realm, ant 
under what Archbiſhops. 

8. The four ſeveral kind, of Councils and Synods in general. 

9. Acompendious Catalogue thereof, when and where held, by and 

under whom conven'd, with the principal matters therein treated 

and determined, 


(1. 0 Councils or Synods there are four kinds, vis. 1. Oc- 


Oy) 


3 


ecumenical, as being called out of divers Nations. 

2. National, as out of divers Provinces; both theſe 
kinds of Councils or Synods were ever aſſembled by Imperial, Re- 
gal,or Papal Authority. 3. Provincial, as out of divers Dioce- 
les, conven'd by Metropolitans or Patriarchs, 4. Dioceſan, as out 
of one Diocels only, aſſembled by the Biſhop thereof. The fre- 
quent celebration of Synods the Council of Baſil calls precipuan 
arri Domint culturam. Touching Synods vid. Duar. de ſacr, Eccl. 
muſt. & benefic, 

(2.) IntheReignof King Hen. 8. the Biſhops and Clergy in 
the Convocation Ar.1532. oblig'd themſelves neither to make 
nor execute any Canons or Conſtitutions Eccleſiaſtical,but as they 
were thereto enabled by tke Kings Authority ; it was by them de- 
fired, by him aſſented unto, and confirm'd in Parliament, that all 
ſuch Canons and Conſtitutzons, Synodal and Provincial, as were 
betore 
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before in uſe,and neither repugnant to the word of God,theKings 
prerogative Royal,or the known Laws of the Land;{hould remain 
in force until a Review thereof were made by thirty perſons of the 
Kings appointment, which review not having been made from 
that time to the firſt year of King Edward 6, All the faid old Ca- 
nons and Conſtitutions ſo reſtrained and qualified, did then ſtill 
remain in force, as before they were. . For this conſult the Act of 
Partiamentof 25 H.8.c.1. And-in the Third year of the ſaid 
King Eaward'6, there paſled an Act in Parliament, For enabling the 
King to nominate Eight Biſhops, and as many Temporal Lords, and ſix- 
teew Members of the Lower Houſe of Parliament, for Reviewing of ſuch 
Canons and Conſtitutions, as remained in force by virtue of the Statute 
made 14.1be 2 5th year of King H.8; and firting them for the uſe ef the 
Church in all times ſucceeding, According to which Act the King 
directed a Commiſlion to Archbiſhop Cranmer, and the reft of the 
Perſons whom he thought fit to nominate to that employment z 
and afterwards appointed a Sub-Committee of Eight perſons to 
prepare the work and make it ready for therelt, thar it might be 
diſpatch*d with the more expedition : which faid Eight perſons 
were the.Archbilhop of Canterbury, Dr. Goodrich Biſhop of Ely, 
Dr.Cox the Kings Almoner, Peter Martyr Dr. in Divinity, Will:am 
May and Rowland T aylor DoCtors of Laws,7ohn Lucas and Rich:yd 
Gooarick Eſquires; by whom the Work was undertaken and dige- 
geſted, faſhioned according tothe method of the Roman Decre- 
tals, and called by the name of Reformario Legum Eccleſiaſticarum, 
&c.But not being Commiſſionated hereunto till the 1 1th of No- 
vember inthe year 1551.they either wanted time to Communicate 
tothe chief Commiſſioners,by whom it was to be preſented to the 
King,or found the King encumber'd with more weighty Afairs, 
than to attend the peruſal thereof. And ſo the King dying before 
he had given lite unto1t by hisRoyal aſlent and (ignature;the deſign Dr. zy!. nin 
miſcarried: and never ſince thought fit to be reſumed in the fol- Eccl deTemp. 
lowing Times by any of thoſe whohad the Government of the £45. p. 15.% 
Church, or were.concerned in the honour and ſafety thereof. | 

(3.) It is aſſerted by good Authority, That if the Canon Lav cafe ras ver, 
be made part of the Law of this Realm, then it is as much the the B. of 9xf. 
Law of the Land, andas well, and by the ſame Authority,as any in Sr. 7o/augs 
other part of the Law of the Land. Likewiſe in the Caſe of Shate *275Rep-& 
againſt Higden, touching Voidance of a Former Benefice by being 
Admitted and Inſtituted into a ſecond, and that by the Ancient 
Canon Lay received in this Kingdom. This (fays the fame Au- * Lawfal: it 
thority ) zs the Law of the Kingdom in ſuch caſes, And in the Caſe as -_ , e ſupe 
of Hill againſt Good the ſame Author doth further aſſert, Thar 4 Coord Into wh 
* Lawful Canon is the Ly of the Kingdom, as well as an _ of and praftice. 
Parita- 
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(a) Sr. 70h. 
Paughan's 


Rep. & A I'fs 


(5)Co.Inſt. 
p-3 Cap-35. 


(4)21R2+ 
C.2. & 12. 

Cow. Inter- 
vVEr.Protors. 


Parliament : And whatever is the Law of the Kingdom, is as much 
the Law, as any thing elſe is ſo; for what is Law doth not ſuſcipere 
magis C minus (4). Which Premilles, though they may ſeem,yet 
are not inconſiſtent with what Sir Edw. Coke ſays, viz. That the 
Laws of England are not derived from any Forein Law, either Ca- 
non, Civil, or other, but a ſpecial Law appropriated to this King- 
dom (b) : That it may be ſaid of its Law as of its ſituation, Es 
penitus toto diviſos Orbe Britannos, 

(4.) Convocation is the higheſt Eccleſiaſtical Court 'or Aſlembly, 
called and convened in time of Parliament by the Kings Writ, 
directed to the Archbiſhops, conſiſting of all the Clergy of both 


Provinces, either Perſonally or Repreſentatively preſcnt, inthe 


Upper Houſe of the Archbiſhops and Biſhops , and the Lower 
Houſe of the other Clergy or their Proctors,choſen and appointed 
to appear for Cathedral or other Collegiate Churches,and for the 
Common Clergy of every Dioceſs, with a Prolocutor of each 
Houſe, and Preſident of the Convocation for the Province of 
Canterbury, to conſult of matters Eccleſiaſtical , and thereon to 
treat, agree,conſent and conclude (as occaſion requires)on certain 
Conſtitutions and Canons Eccleſiaſtical;to be ratihed and confirm- 
ed by the Royal aſlent (c). They were anciently called Church- 


gemore, Int, Leges H.1.c.5, The Convocation is under the power 


and Authority of the King, 21 E4.4.45.b. Aſſembled only by the 
Kings Writ. 13 Ed.3.Rot.Parl. M.1, vid.Stat.25 H.8.c.19. The 
King having direfted his Writ (therein aſſigning the time and 
place) to each of the Archbiſhops to the ettect aforeſaid, the 
Archbiſnop of Canterbury doth —_—_ direct his Letters to 
the Biſhop of London,as his Dean, Linaw.Provin. ſect. 1, de Penis 
ver T anguam in Gloſſ. firſt citing himſelf peremptorily,then wil 
ling himtocite in ke manner all the Biſhops,Deans,Archdeacons 
Cathedral and Collegiate Churches, and generally all the Clergy 
of his Province tothe place at the day in the ſaid Writ prefixed; 
withal directing, that one Proctor for every Cathedral or Colle- 
giate Church, andtwo for the other Clergy of each Dioceſs may 
ſuffice.In purſuance whereof the Biſhop of Loxd.directs hisLetters 
accordingly,willing them to certifie the Archbiſhop the Names of 
all ſuch as ſhall be ſo moniſhed by them, in a Schedule annexed to 
their Letters Certificatory ; whereupon the Cathedral and Colle- 
giate Churches, and the other Churches having elected their Pro- 
Qors, it is certified to the Biſhop,vyho makes duc Returns thereof; 
which method is likewiſe obſerved in the other Province of York, 
It is ſaid,That theſe Protors anciently had place and Vote in the 
Lower Houſe of Parliament (4) ; a good expedient for the main- 
tenance and preſeryation of the Liberties of the Chae. ons Pro- 

ocutor 


. ond Connocations, 


tocutor of the Lower Houſe of Convocation,is immediately at the 
firſt Aſſembly by the motion of the Biſhops,choſen by that Lower 
Houſe; & preſented to the Biſhops as their Prolocutor, by whom 
they intended to deliver their re{olutions to the higher Houſe,& to 
havetheir own Houſe ſpecially ordered and governed: His Office is 
tocauſe the Clerk to call the Names of the Members of that Houſe 
as oft as he ſhall ſce cauſe; likewiſe to ſee all things propounded to 
be read by him , to gather the Suffrages or Votes, and the like. 
Trin,$.Fac. It was reſolved by the two Chief Juſtices, and divers 
other Juſtices at a Committee before the Lords ofParliament,con- 
cerning the Authority of a Convocation, (1) Thata Convocation 
cannot Aſſemble without the Aſſent of the King. (2) That after 
their Aſſembling, they cannot conferr to conſtitute any Canons 
without Licenſe de! Roy. (3) When upon Conterrence they con- 
dude any Canons,yet they cannot execute any of them without the 
Royal Aſſent.(4) They cannot executeany after Koyal Aſſent,but 
with theſe Limitarions,viz4( 1) That they be not againſt the Kings 
Prerogative: (2) Nor againſt Statute Law : (3) Nor againſt the 
Common Law: ' (4) Nor againſt the Cuſtoms of the Realm. All 
which appears by 25 H. 8.c.19. 19 £.3. Title: Qyare non Admi- 
fa,7. 10 H.7. 17. Merton, cap. 9, — By 2 .6.13.a Convocation 
may makeConſtitutions to bind the Spiritualty,becauſe they all in 
perſon or by Repreſentation are preſent,but not the Temporalty. 
8. And 21 E4.4.47.the Convocation 1s — and ſo are all 


.S 
their Conſtitutions./7d. The Records in Turri, 18H.S.3F4. 1.25E. bees Jac. 
11 Edo, 15 Ed.2. Prohibitio Regis ne Clerns in Corgregatione Ga(e, 
ſat, &c, attentet contra jus ſeu Corenam, Cc, By which it appears, Coke !iv.1z. 


that they can do nothing againſt the Law of the Land,or the Kings 
Perogative. 

(5;) The word [Converation] and the word [Synod] are rather 
words of two Languages , than things of two f1gnifications ; for 
though they have different derivations , the former from the 
Latin,the other from the Greek , yet incffe(t they both center in 
the fame thing. Convocation 4 Convocands, becauſe they are called 
together by the Kings Writ. It is of very great Antiquity 


according to Sir Edward Coke, who mentions out of Mr. Cc-lnſt.p. 4, 
Bede and other Authors and ancient Records, ſuch as were nigh a ©P-74: 
thouſand years ſince,and more exprelly of one great Synod held by (4) xewburgi, 
Auſtins Aſſembling the Britax Biſhops in Conncil, An, 636. (4). 1.2.c.13. 

And affirms, That the Clergy was never aſſembled or called to- Bratt.!. z.fo. 
gether at a Convocation , but by the Kings Writ (e). And 1715+ 


in the year 727. there was a Convocation of the Clergy 


6 H, 5 . Hol, 
203. Roc. Par. 


18 Ed.z.nu, t. & Rot. Par. 2 H. 4. un. 29. F. N. B. 265. 8H. 6. c. 1.Co. Inft.pag. 3. cap. 74+ 
(:) 18 Ed. 3. ou. 1. 13 Ed. 3. Rot. Par, 16. 24-Dotl. Clau.18 Ed.3.nu. 30.3125 H.8. ts 


Rrrre called 
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(J) tar. Leges called Afaga Servorum Det frequentia (f ). It was by the aſliſtance 
/1+,An-727- and authority of Erhelbert, the hit Chriſtian King of Kerr, that 


Co. ub1 Bw ue 


(8) Fe ie Riſt, 


1. 2.C. 2. 
Galtrid.1.8. 


L Fo 


(#) Bide Hiſt, 
11b.3-Cap.2 5» 


(7: Gira!.Cam. 
L.1.Hib.c. 31, 


& 34 


(+) Hoved.in 
H.2.f0.310. 
(1) Gervaſsus. 


Kog-Hoved, 


(m) wal ſingh. 


in Ypod. 


Ranulph.Ceſty, 


1,7:C-34+ 


Auſtin called the aforeſaid Aflembly of the Brir:ſ» Biſhops , and 
Dotors, that had rctained the Doctrine of the Goſpel;to be held 
in the borders of the YVi&t;ans and Weſt-Saxons , about Southamp- 
ter, as ſuppoled z to which relarted (as Mr. Beae tays) Seven Br 
{tops,and many other Learned Divines z but this Synod or Conyo- 
cation ſuddenly brake up without any thing done or rclolved (g). 
This aſſembly was conven'd for determining the tme for the Ce- 
lebration of Eaſter; touching which the Controverlic continuing 
no leſs than $0 ycars after, wasat laſt concluded at another Cor- 
vocation purpoſely called at Whitby by the Authority of OfwyKing 
of Northumberland , and whereot the Reverend Cedda,newly Cot 
ſecrated Bilhop,was Prolecutor , and King O/wy himſelt prelent at 
the Aſſembly (Þ). Likewiſe about the year 1172. at Czſils in 
Jreland a Convocation was held by Authority of King H#, 2, 
ſoon after he had Conquered that Ifland, which Convocation was 
for the Reformation ot the /r; Church, where amongit many 0- 
ther Conſtitutions it was Decreed, That all the Church-Lands, and 
allother Poſſeſſions, ſhould be altogether free from the Exattion of Se- 
cular men , and that from thenceforth all Divine things ſhould be 
handled in every part of Ireland in ſuch ſort, as the Church of Eng- 
land handleth them (1). Likewiſe about the year 1175.at Londona 
Synod or Convocation was held,at which King #. 2.was preſent, 
where among other Canons and Conſtitutions,it was both by Av- 
thority of the King and Synad decreed , That every Patron taking 
a Reward for any Preſentation, ſhould for ever loſe the Patronage 
thereof (k). Which together with other Canons then made for the 
better government of the Church of England, were publiſhed by 
Richard Archbiſhop of Canterbury , with the Kings Alſent(1). 
Likewiſea Provincial, Synod was held at Oxford by Stephen Lang- 
ton Archbiſhop of Garrerbury under King H. 3- about the year 
1222. for-Retormation of the Clergy (»:), with many others, in 
ſubordination tothe Laws of the Land. One ſpecial Priviledgeof 
the Convocation appears by 8 H. 6: cap. 1. All the Clergy from 
henceforth to be called to the Convocation by rhe Kings Writ , and their 
Servants and F amiliars ſhall for ever hereafter fully uſe and enjoy ſuch li 
berty and Immunity in comngy rarrying, 4nd returning. as a Great 
men and Commoralty of the Realm of England, called or to be called to the 
Kings Parliament, have uſed or ought to have or enjoy, 8 H. 6. In 
Parliamento Stetutum eſt, ut Prelari atque Clerict, eorwnque Famuwatw 
xm ad Synodos acceſſerint, tiſdem Privilegiis ac Immunitatibus gaude- 


ant ; quious Milizes & Burgenſes Parliamenti, Ant, Brit.fo.284, ou. 


39, 
(6.) The: 


a 9-3. 


- 


(6.) The Juriſdiction of the Convocation in this Realm though 
relating to matters meerly Spiritual and Eccleſiaſtical, yet is ſub- 
ordinate to the eſtabliſh'd Laws of the Land; it being provided by 
the Statute of 25 X. 8. c. 19, That no Canons, Conſtitutions,or Or- 
dinances ſhall be made or put in execution within this Realm by Au 
thority of the Canvocation of the Clergy, repugnant tothe Prerogative 
Royal, or to the Cuſtoms, Laws, or Statues 'f this Realm, To the 
fame effelt was that of 9 Ed. 1. Ret. Payl. Memb6, Inhibitio Archi- 
epiſcopo » & omnibus Epiſcopts, & alits Prelatis apud Lambeth Cox- 
venturis z ne aliquid ſtatuant in prejudicium Regis, Coronam, wel 
dignitatem, For although the Archbiſhop and the Biſhops, and 
the reſt of the Clergy of his Province, Aſſembled ina Synod , have 


20H. 6.13. 


power to make Conſtitutions in Spiritual things, yet they onght to Newton. 


be Aſſembled by Authority of the King, and to have ( as afore- 
faid) his Royal Aſſent to their Conſtitutions ; which being had 
and obtained, the Canons of the Church, made by the Convoca- 
tionand the King, wichout Parliament, ſhall bind in all matters 
Eccleſiaſtical, as well as an Act of Parliament, as was Reſolved in 


St. 25 H.8, 
CI 3s 


Bird and Smiths Caſe (n). Although the Saxons, who founded (=) F'r4 verl. 


and endowed moſt of our Churches , and made many good Laws 
in reference to the Juriſdiction,power,and priviledges thereof;yet 
the Royal Prerogative, with the Laws and Cuſtoms of the 
Realm,were ever ſo preſerved,as not to be invaded thereby: King 
Ethelbert the firſt Saxon King, King [na,. Frhelſtane, Edmnnd , 
Edprar, and King Karate, all theſe made Laws in favour of the 
Church, but none of them ever entrenched on the Prerogative of 
the Crown,or on the Laws,or Cuſtoms of the Realm;nor were any 
of thoſe ancient Church-Laws ever made without the Supream Ayu- 
thority to ratifie and confirm the ſame. 

(75.) The Laws and Conſtitutions whereby the Eccleſiaſtical 
Government is ſupported, and the Church of England governed, 
are the General Canons made by General Councils, alſo the Arb:- 
tria Santtorum Patrum, the Decrees of ſeveral Archbiſhops and 
Biſhops,the Ancient Conſtitutions made in our ſeveral Provincial 
Synods , either by the Legates Ortho and Othobor, or by ſeveral 
Archbiſhops of Canterbury. All which by the 25 H.8. are in 
force in England, ſo far as they are not repugnant tothe Kings 
Prerogative , the Laws and Cuſtoms of England,” Alſo the Ca- 
nons made in Convocations of Latter times, as Primo Facobt Repys, 


. and confirmed by his Regal Authority: Iſo in ſome Statutes Ena- 


: Qted by Parliament touching Eccleftaſtical affairs, together -with 


divers-Cuſtoms not written, but in uſe beyond the memory of 
Man; and where theſe fail, the Civil Law takes place. Among 
the-Brecain Councils (according to Biſhop Prideaux his Synopſis of 
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Councils,Edir.5.) theſe amonſt the reſt are of moſt remark, viz, 

At Wincheſter,in King Edgars time under Dunſtane : at Oxford by, 

Stephen Langron Archbiſhop of Canterbary : at Claringdon under 

King Henry the Second. The Council under King Eaward the 6th, 

in which the 39 Articles of the Engliſh Confeſſion was concluded 
and confirmed. The Synod under the ſame King, from which we 
receive the Engliſh Liturgy which now we have,compoled by Seven 
Biſhops and FourDoctors,and confirmed by the publick conſent of 
the Church, which ( asalſo the ſaid 39 Articles) the ſucceeding 
Princes, Queen El:z. King Fames, and King Charles, ratified and 
commended to Poſterity. At Londona Synod, in which 141 C- 
nons or Conſtitutions,relating to the pious and peaceable Govern- 
ment of the Church, preſented to King 7mes by the Synod , and 
confirmed by his Regal Authority : and at Perth in Scorland,where 
were Articles concerning Adminuſtring the-Sacrament tothe Sick, 
Private Baptiſm where Neceſlity requires, Confirmation,admittin 
Feſtivals, knecling at the Receiving the Sacrament, and an allow- 
ance of Venerable Cuſtoms.But ae Concil, Briran, vid. D, Spelmay, 
The Ancient Canons of the Church and Provincial Conſtitutions 
of this Realm of England, were according to Lirdwoedthe Ca- 
noniſt ( who, being Dean of the Arches, compiled and cxplained 
the ſame in the time of King H. 6.) made in this order or method 
and under theſe Archbiſhops of Canterbury, viz. The Canons or 
Conſtitutions, 

1. Of Stephen Langton, Cardinal Archbiſhop of Canterbury, in 
the Council at Oxford, in the year of our Lord 1222, who diſtin- 
2uiſh'd the Bible into Chapters. 

2. OfCrho, Cardinal, the Popes Legatein Anno 1236, on 
whoſe Conſtitutions John de Athon. Ds, of Laws, and one of the 
Canons of Lincoln, didcomment or gloſs. 

3. Of Boniface Archbiſhop of Caxr. 1260, 

4. Of Orhobvon , Cardinal of St. Adrian, and Legate of the A- 
poſtolical Chair; on whoſe Conſtitutions the ſaid John de Athon 
did likewiſe Gloſſcmatize. His Canons were made at London in 
Anno 1268, 


5. Of Fohn Peckham, Archbiſhop of Canterbury; at a Synod 
beld at Reading, An.1279. 


- Of the fame Peckham, at a Synod held at Lamberh, Av. 
I2STI, 


7. Of Robert. Winchelſey ; Archbiſhop of Camerbury , An. 
1305, 


8. Of 
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8. Of Waker Reynola, Archbiſhop of Canterbury, at a Synod 
held ar Oxford, An. 1322. Theſe Conſtitutions in ſome Books are 
aſcribed to Simon AMepham, but erroneouſly ; for the date of theſe 
Conſtitutions being Az, 1322. the iaid Walter Reyneld (according, 
tathe Chronicle ) dicd in 4, 1327, and was facceeded by Simon: 
Mepham. 


9. Of Simon Mepham Archbiſhop of Cznt. An. 1328 

10, Of. Fobn Straaford, Archbiſhop, 4z.13... 

11, Of Simon Iſlepe, Archbiſhop, Ar 1362, Sudbury ,1- 
12, Of Simon Sudbury, Archbiſhop, 1378, Chancellor he 


Was bth?1ted 


13, Of Tho. Arundel, Archbiſhopyat a Synod or Council held at: by the Rebels 


Oxford, An. 1408. ; hears amp 
14, Of Henry Chichley, Arclibiſhop, Ar. 1415, Lord Chancs 
15. Of Edmond, Archbiſhop of Canterbury, — 


16, Of Richard Archbiſhop ofCanterbury: 


The Dates of the Canons or Conſtituticns of theſe Two laſt 
Lindwood makes no mention,by reaſon of the uncertainty thereot, 
but withal ſays,it is clear, That Richard did immediately Succeed 
the foreſaid Srephen Langton;and the ſaid Edmond ſucceeded Ri- 
chard. Lindw.de Pan, c. ad hec. & infra, in verb, Minime admitta- 
tur, If ſo, then it was molt probably Richard Wertherſhed , who 
was Archbiſhop of Canterbury, An. 1229, And St. Edmond Chan- 
cellor of Oxford,who was Archbiſhop of Canterbury, Ar. 1234.7), (v) goly.Hiſt, 

(8.) Councils were cither General,or Orcumenical from 31z+utyy verb.Canterb;» 
whereunta Commiſſioners by the Emperours Authority were ſent ” 
from all quarters of the World, where Chriſt hath been preached: 

Or National: or Provincial : or Particular, by Bullenger called National, are 
mmY.2 : ſuch were the Councils of Gangra, Neo-Ceſerea, and many ſuch as com- 
others, commonly Aſſembied by Patriarchs and Biſhops in ſome £#n4cbe 
particluar place of a Countrey, The endsof theſe Cenncils chiefly 51% _ 9 
were, Ccither for the ſuppreſlion of Kereſies,the decifion of Contro- __ Dice 
verſies,the appealing of Schiſms, or the Ordaining of Canons ſan Biſhop 
and Conſtitutions for decency of Order in the Church. Yd, within their 
Alfrici Canones ad Wulſinum Epiſcopum. Car, 33. where it is ſaid, *”” Oe 
That there were four Synods for the defence of the True 
Faith againſt thoſe Hereticks, who belched out their Blaſphe- 
mies againſt the Holy Trinity, and the Humane Nature of our 
Saviour; the Firſt whercof was at Nice: another after that at 
Conſtantinople,confiſting of a hundred and fifty Biſhops : the Third 
at Epheſus, of two hundred Biſhops : theFourth at Chalcedon, 
where 
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where many hundreds of Biſhops were preſent ; and they all with 
an unanimous Conſent confirmed all thoſe Decrees which were 
made in the Niceze Council. Theſe fourSynods (ſays the ſaid Ca- 
non) are ſo to be obſerved by the Church of Chriſt, ut Quarter 
Chriſti Codices, There were many other Synods about the ſame 
time, but theſe four were of the veſt Authority. 

At Jeruſalemin the Firſt Century the Apoltles,Elders, and Bre- 


'thren held a Council againſt ſome Phariſces,touching Circumciſion, 


in the Fourth year of the Reign of the Emperour Claudius. The 
Apoſtles celebrared alſo certain Councils for the ſubſtituting of 
Matthias in the place of Judas, Af. 1, For the Election of Seven 
Deacons --- A&.6.For not preſſing the Ceremonial Law, At. 15.11, 
For the tolcration of ſome legal Obſervations only for a time, AE. 
21.18, Totheſc ſome will have to be added a Meeting by the A- 
poſtles,wherein was compoſed the Apoſtles Creed. Alfo another 
Aſſembly of the Apoſtles , which did obtrude tothe Church 85 
Canons under the notion of the Apoſtles Authority, concerning 
which there are various Controverſies. In this Century there were 
alſo two Synods Summoned in Aſia, for the Reformation of the 
Churches, and Conſecration of Biſhops , at which John the Evan- 
celiſt was preſent. Euſeb. lib. 3. cap. 20. 

At Ancyra in Galatia inthe Second Century was Aſſembled a 
Synod of divels Biſhops,wherein the Figments of Afortanus were 
confuted. In this Synod Montanus was Excommunicated, and his 
Herefie condemned. Exſeb. lib. 5. cap. 14, Inthis Century, viz. 
An. 195. Six ſeveral Synods were held about the Obſervation of 
Eaſter, viz.. At Rome in Vittors time : at Ceſarea in Pateſtina : at 
Poxtus: in France , where ITrenens was chief: in Oftreona and at 
Epheſus, Inall which Synods it is obſerved , That the Biſhop of 
Rome had no more Authority than the other Biſhops. Exſcb. lib. 5 
cap.23. 

Inthe Third Century there were Eight or Nine Synods of Re- 
mark, viz. At Boſira, where lizs was confuted by Origen : at 
Rome 1n the time of Fabianus, where the Schiſm of Novatus was re- 
moved : another at Rome in thetime of Cornelixzs , wherein Novs- 
tus the Heretick was condemned: at Antioch, where Novatus was 
condemned againzat Czthage,which erred about the Re-baptizing 
of Hereticks : at /conmwmyftor receiving of Hereticks after Repen- 
tance: at Antiochagain,where Samoſatenus was condemncd ; this 
was about the Twelfth year of Galienrs: Another at the ſame 
place under Awrelianus, where he was condemned again , and de- 
prived of his Church. And at Simnefc, conſiſting of 300 Biſhops 
where\Marcellinus Biſhop of Rome was condemned for denying 
Chriſt, and ſacrificing to Idols. Tom. 1. Conc:!. 


At 


and Concations, 


to Idols in time of Periecution , were to be received again upon 
their Repentance. In this Council alſo it was ordained ; That 
Chorepiſcopi, that is Countrey-Biſhops , or Yicaris Epiſcoporim, 
ſhould abſtain from Ordinstion of Elders and Deacons, and from 


uſurping of dominion over the Preaching Elders, who were in - 


Cities. This Council was ſubſcribed by Eighteen Biſhops. 


At Nicea in Bythinia, Aſſembled by the Authority ot Conſtan- The firſt,ar 
tine the Great, a General Counc1), conſiſting of 318 Biſhops: The Nice,An.330- 
exat time when it began Hiſtorians do not agree,ſome conceive it 0X 333: 


was A.D. 325. So Hillar, Socort 1. 2.c,29. Others,359. So Baron. 
N.27. Others 330.and others referr the year to 333. But Exſebius 
computeth it to be in the Twentieth year of Conſtantines Reign. 
It was alſo in the time of 7ulzvs the Firſt, and Szlvefter, Popes. 
Thrce things eſpecially are reported to be condemned by this Fa- 
mous Council. 1.The 4r:an Herefie,Blaſphemoully denying the 
Son to be Co-eternal and Co-ellential with the Father. 2. The 
diſlent of the Eaſtern from the Weſtern Chriſtians about the ceie- 
bration of the Paſſover, in a manner different from the Fewiſh 
Cuſtom; and it was concluded in this Council, That the Feaſt of 
Eaſter ſhould be kept on the Lords Day,and not on the Fourteenth 
day of the Firſt Month of the Zews called Niſan. 3. The Schif- 


matical diſſentions of the Melirians and Novatians, In this Council ®*0%{1-c-5- - 


the Emperour burnt all the Accuſations which the Biſhops brought 
againſt each other;as unworthy to be ſeen. Of this Council it is 
anciently Recorded, That Conſtantinus Imperator congregavit in 
Nicea Civitate 318, Epiſcopos ex omnibus Nationibus ad Confirman- 
dam fidem Catholicam, Ita in Tertio Can. Flfrici ad Wulfin. Epilcop, 


At Tyrus in the Fourth Century was conven'da National Coun- At 7jry:.-. 
cil by Conſtantine the Emperour , in the. Thirtieth year of his Cent. 4. 


Reign, wherein were 60 Biſhops from Egyprt , Lybia, Aſia, and 
Exrope ;, the major part thereof were Arrians, who charging A- 
thanaſins with falle Accuſations,depoſcd him in his abſence; whoſe 


Depoſition Arſer::as ſubſcribed with the fame hand;which the 4z- Socrar. 


rians alledged was cut off by Athanaſins. 


At Gangra in Paphlagonia about the year 224. were aſſembled At Ganzrs, 
about Sixteen Fathers ; In which Council were damned the here- 2324: 


tical Opinions of Eyſtathizs, whoadmiring the Monaltick life, or 
favouring the Hereſie of Eucratie and the Manicheans, ſpake a- 
gainſt Marriage,and cating of Fleſh,and damned the publick Con- 


99, By wm for the ſervice of God in Temples, ſaying,'a man could . 
not 


e ſaved nnleſs he forſook all bis poſſeſſions, 
Abont 


At Ancyra in the Fourth Century , about the year 208, were At Ancyra, 
aſſembled Biſkops of divers Provinces, to conſtitute a form of Ec- Cen +4+ 
cleſiaſtical Diſcipline,according to which they who had Sacrificed $2398 
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allembled 19 Biſhops and 36 Presbyters. 


About this time there was a Council at Anriochia, wherein the 
Arrians depoſed Euſtatius, Asalſo a Council at Artes, wherein 
Cecilianns was abſolved from the Accuſation of the Donarifts. 

At Eliveris in Spain in the time of Conſtantines Reign, were 
Among the 51 Canons 
made in this Synod, it was Ordained in the 36 Canon, That ne- 
thing that is wor(biped ſhould be Piftured on aWall , and that in Pri. 
wate Houſes no Idols ſhould be found, 

At Carthage,the Firſt Council there (wherein St. Cyprian, with 
the Advice of many other Biſhops of Numidia, Lybia, and other 
parts of Africa, Ordained thoſe who were Baptized by Hereticks, 
to be Rebaptized ) was not held under the Reign of Conſtantine, 

for that St. Cyprian was Martyred in Yalerians daies , the Eighth 
Perſecuting Emperour ; but the firſt Councilat Carthage heldin 
Conſtantines daies, was that wherein the Donatiſts condemned Ce- 
cilianus Biſhop of Carthage,whoſe innocency was made afterwards 
tO appear. 

At Antioch, the Firſt Council there was held by Arr#ans under 
the Reign of Conſtantins, Son of Conſtantine, in the year 340 or 
244. This being oneof the Councils , which etther determine 
Heretical Opinions, or raiſe up Schiſms and Troubles to the dif 
pcr{ing of the Chriſtian Flock, doth not undeſcrvedly paſs under 
thename or notion of one of the Rejected Councils. To this 
Aſſembly reſorted 90 Biſhops, under pretence of Dedicating the 
Church of Arrioch, built by Conftartirie, when in truth their prin- 
cipal deſign was to eject Arhanaſsus out of his Chair, and to ſub- 
vert that Syſteme of Faith, which was ſet down in the Micene 
Council. This Council of Artzochis to be diſtinguiſh'd from five 
others which Bellarmine reckons; Longus alſo doth name this, and 
mentions other Councils of Antioch, But this Council is referd 
to the time of Conſtantins, and 7ulins the Firſt. Athanaſms being 
r:ftored from Baniſhm2nt by Conſtantive, the Son of Conſtantine 
the Great, the Ar71ans declare it tobe unlawful, becauſe the ſame 
Authority wh:ch did eject,muſt reſtore : This matter therefore be- 
ing refer;'d to Pope 7ulius, he Summons the Synod to appear at 
Rowe. But the Ex/ebians, chief of the Hereticks, that they might 
avoid this, did without much difficulty ſeduce Conftantins to be 
at the Conſecration of the Magnificent Temple built by Conſtax- 
tire the Great at Antioch: where were met about go Biſhops, 
as aforeſaid. 30 whercot being Arrians, the favour and Autho- 
rity of the Emperovr, againſt the double Suffrages of the Ortho- 
dox procured the condemning of Reſtored Arnznaſius. It is faid 
of this Council, That they did ſet fortha Form of Belief ſo inter- 
mixed with Truti and Error , that he which is heedful lelt = 
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be deceived, in his greateſt warineſs can ſcarcely be ſafe , for by 

the omiſſion of what might eſtabliſh the Truthzthey weaken that Socrat.l.2.c.z. 
which they undertake to maintain. To this Council probably Sozom-l-3c-5: 
may be referr*'d Two other Councils, which ſome report to have =_%""Y 
yeen held alſoat Artriech about the year 348,the former whereof ___— 
was occaſioned by the favour, which 7«lins Biſhop of Rome ſhewed 

to Athanaſius Biſhop of Alexandria, and other Biſhops. In the 

other the Arrians did ſet forth a new Sum of their Faith, which 

deing ſent to the Biſhops of /raly, was refuſed by themy, adhering 

tothat of the Nicene Council. 

At Sardis in Illyricum in the year 351; by the Command'of At S274; 
Conſtantius and his Brother Conſtans a great National Council was $235" 
aſſembled , conſiſting of 376 Biſhops, whereof Three hunc'red 
were from the Weſt, and Seventy ſix from the Eaſt, from Thirty 
five Provinces in all. The three hundred Weſtern Biſhops con- 
firmed the Nicene Creed, to this end, That Arharaſms, who was 
baniſhed Rome for the ſpace of three years, ſhould be reſtored to 
his Place.at Alexandria; but the other- Seventy ſix Arrians meet- 
ing at Philippolis confirmed Arrianiſm under the title of the Coun- 
cilof Sardzs. In this Council by reaſon of the 4#7:anFaCtion,and 
from thence forward,were added different Aﬀecions to different OG 
Opinions. In this Council, which is commonly called an Appen- by ma? 
dix: to the Firſt Nicene Council ,. were ratificd .21 C2nons under of Courcite * 
Pope 7alius. : 

At Sirmiumin Illyria in the year 356 by Command of the Em- At Sirmiume 
perour Conſtantius a Council was held;- where were preſent, be- $935 
{des Eaſtern, Three hundred Weſtern Biſhops and upwards, for / 
the hearing and deciding the Cauſe of Photius, who complained' 
tothe Emperour, that he was unjuſtly condemned at the Synod of 
Sardis, although he had preached that Chriſt was meer man, and 
inferiour to his Mother. This Council at Sirmiumo groaned un- gi. Synopl, 
der the Arrian Tyranny. of Conſtuntiuss, that the Supremacy and: 
Preſidentſhip of Pope Liberius dared not to appear ; Photius Bi- 
ſhop of Sirmium having renewed the Hereſies of Sabelkas and 
Samoſarenns: Of this Council (faith Zongas) there is nothing via. Scerar, 
extant beſides Three Forms of Belief, which are found in Bini-1.1.c 24- 

«, Inthis Synod there was a hot Diſpute between Baſilius Biſhop Sozom. 1.4- 
of Ancyra, an Arrian Heretick, andthe ſaid Photius a Sabellian ©5,* & 
Heretic k. | Epiph. AT .7« 

At Millain in. the year 355 at the inſtance of the Arrians a Ar Millain, 

Council conſiſting of 300 of the Occidental Biſhops at the com- A8-355- 

; mand of Conſtantius was aſſembled, who (afterthat the Emperour 

Conſtans was ſlain by IMagnentins ) 'had the whole Sovereignty Socrat. l. 2. 
both of the Eaſt and Weſt in his hands. This Council was conven'd< 3% 

SSSS partly 
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partly for ratification of the Sentence pronounced againſt Arhana- 

ſis at Tyrus,and partly for ſubverſion of the Vicere Faith,but pre- 
vailed in neither. In this Council the Emperour himſelf was Pre- 
{jdent, Liberis being Pope; I (faith the Emperour)in this Coun- 
Cil az an Accuſer of Athanaſius. The Weltern. Catholick Biſhops 
there preſent (for there were few Eaſtern)promiſed to conſent to 
the Arrians,if- they would firſt ſubſcribe to the Necene Creed. But: 
Valence and Urſacins, the Chief Leaders of that Fattion withſtood 
them. . Then followed the degrading of the Biſhops, and the cor- 

rupt Eccleſiaſtical determination, This was effected ſpecially that 
they might allure Zsberizs Biſhop of Rome , either by Gitts or 

Threats to their way, who is reported thus Heroically to have 

anſwered the Emperour (who had judg'd him to be baniſhed ro 
Thrace, and oftered him the charge of his Journey) viz. Thou haſt 

robbed the Churches of the Earth, and now offereſt to me Condemned and 

Indigent an Alms \, Go firſt and become a Chriſtian thy ſelf. 

At Ariminum in my about the year 363 was held a National 
Council, conſiſting of more than Four hundred Weſtern Biſhops, 


under the Emperour Conftartius in the 22th year of his Reign, at 
the motion of the Arrians, to whoſe Opinions the faid Emperour 
was flexible enough ; but the major part of the faid Biſhops re- 
jeRing the motions made in favour of the Arrian Ertor, touching 


the Son of God, adhered cloſely to the Nicene Faith. This Ari-, 
minumn is (it ſeems) famous for Two Councils; the one Ortho- 
dox and lawfully called, which is that aforementioned. The o- 
ther Heretical and Tyrannical, craftily called by the Arrians un- 
der the notion of the Council held at Ariminumthat this falſe one 
might extinguiſh the true one ; whereof the greater part deter- 
mined the Nicene Creed punQually- to be obſerved, and the Sons 

uality with the Father in Eſſence to be aſſerted : The Decrees 
of the Synod at Sirmmm to be rejeted : and Urſacins and Va- 
have with the Arrians, their Followers, to be Excommunica- 
ted. 


At Selexcia in Iſauria, which lies between Lycaonia and Cilicra, 


. whence Paul and Barnabas ſailed to Cyprus, Atts 13.4.was a Coun- 


cil of 160 Orienta} Biſhops, held the fame year, wherein the ſaid 
National Council of Armmuwnwas held, viz. 41. 363. 'The bu- 
fineſs of this Council, procured (as the former) by the Arrian!, 
was much prevented by a Conteſt ariſing touching precedency of 
Debates, as whether the. matter of Faith, or the Lives of ſuch as 
were to be accuſed, ſhould firſt fall under Examination. At this 
time there being Convened atAriminum 600 Biſhops(according to 


- Bellgrmyne out of the Chron: of Ferome)of which the Eaftern He- 


t&r6dox being overpowr'd both:in Number and Arguments by the 
Orthodox 


=_ 
——————— 
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Orthodox, the Emperour Conftantins removes them unto Seleucia in 
Jſauriaatorefaid. * Here the Acatians altogether reject Conſub- 
{tantialirty, the'Semi- Arrians admit it in their ſenſe? In this diſſen- 
tion the Semi- Arrians prevail, and determine, That the Form of 
Faith compoſed at the Dedication at Azrioch, ſhould be retained 
and ſubſcribeq unto;- but they cjeced the diflenting Acatians or 
Arrians fromtheir places. « 

' At Conſtantinople, where the Acatians remained after the Coun- At Conſtanti- 
il ar'Sclexcia, were Aſſembled by them about 50 Biſhops out of ** 
Bythinia and other adjacent parts. In this Synod they confirmed 
the Sum of Faith read in the Conncil of Ariminum, 

; At Artiveh in the 25th year of Conſtantins his Reign another Ar Antioch, 
Council was Convened, with deſign or ordering matters ſo, that 
for the time to come no man ſhould tall the Son of God Conſub- 
ſtantialwith the Father, nor yet of a different ſubſtance from the 
Father; but neither in'this Council could the 477ians perfect their 
intended purpoſe of inventinga new Sum of Faith. 

At Laedicea, not that Laodicea nigh Antioch in Syria, but at At-Laodicea, - 
Laodiceathe Metropolis of Phrygia,and one of the ſeven Churches AP 368- 
of. Aſia, to which Fob» in his Baniſhment wrote from Patmos. 

At this Laedicea a Synod was aftembled about the year 368, 

wherein nothing was determined c@ncerning matters of Faith,on- 

ly the worſhipping of Angels was damned asan horrible Idolatry, 

and a forſaking of Chriſt ; alſo the Books of the Canonical Scri- 

ptures were particularly fet forth, whereut no mention was made 

of the Books of the Machabees, of Ecrleſiafticys, or other Apocry- 
Books, 

In /lyyicum about the year 370. under the Emperours Valentin Tn llyricur, 
anand Y alens, not yet inte&ed with the 4rian Hereſie, was held a $3:379- 
Council, wherein the NVicene Faith had confirmation and allow- 
ance. ; 

At Lampſacum "nigh the Helleſpont,, under the'Emperour Yalens = —_— 
was-a Synod of Macedonian Hereticks, whoratified the Council ann 5 Fat 
of Selexcia, and-damned that of Conſtavrtinople by the Aca- | 
tant. 

At Rome under the Emperour Yalentinian in the Weſt, Damaſms At Rome. 
Biſhop of Rome Conyened a Council, whereitt was confirmed the —_ _ 
Nicene Faith, $245 

At Conſtantinople in the year 333 undcr Theodoſins the Empe- Ar conftanti- 
rour,was a general Council held,conſiſting of 150 Biſhops,where- » p-An-383- 
of 36 were infected with the Macedonian Hereſie, which Blaſphe- 
mouſly held the HolyGhoſt to be a Creature, a Miniſter and Ser- Theodil.g,c.6 
vant, not Conſubſtantial with the Father andthe Son. From this 
Council the ſaid Hereticks having withdrawn' themſelves, they 
S$$S$ 2 which 
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Longis EX 


Lombard. 1. 


Sem. B.r1. 


Bonav ent. 
li is. Theod. 


Hifſt.l. $.c.5. 
Kc,10., 


Ar Conſtanti- 


nope. 


Theod.l.g:ic'9 


Ar Conſtanti- 


nople. 


At Carthage. 


At Nacts 
An181-, 


which remained in Council damned the Hereſie of Macegorins,ant 
conhrmed the /Vicene Faith, with ampliation of that part of the 
Symbol which.concerned the Holy Ghoſt, in this manner, viz. / 
believe in the Holy Spirit our Lora, Giver of life, who proceedeth from 
the Fatber, and with the Father and the Son is to be worſhipped and 
Llorified. This Council was held under Gratian and T heodoſius the 
Great, and Damaſws. They condemned -and diſcharged Macede- 
nius Bilhop of Conſtantinople, forhis perfidious oppoſing the Deity 
of the Holy Ghoſt,together with Maxianus Cynicus by reaſon'of his 
Dottrine againſt Diſcipline. The Emperour nulPd all Con- 
feſſions , except that of thoſe who acknowledged Chriſt Co- 
eſſential with the Father, which our preſent Liturgy retains under 
the name of the Nicexe Creed. It is thought that Gregory Nazian- 
zen compiled it, according to the ſenſcof the Synod. 

At Conſtantinople under -T heodoſius another Council was held, 
whence a Synodick Letter was ſent to the Biſhops then Conven'd 
at Rome, declaring the troubles they ſuſtained by Hereticks 3 and 
as to matters of Diſcipline, recommended unto them the Canons 
of the Council of Nice. 

At Conſtantinople in the Fifth year of Theodoſins his Reign, 2 
preat National Council was again Conven'd, wherein the Here- 
ticks were divided among themſelves touching what Credit they 
ſhould give in matters of Faith to the Fathers that preceded. their 
time, whereuponthat good Emperour rent in pieces the Sums of 
the Arrian,Neumonian, and Macedonian Faith, and Ordained the 
Homouſian Faith only to take place. 

At Carthage the Second Council was aſſembled under Theodoſuus, 
nigh the time of the foreſaid General Council held at Conſtantine- 
ple, wherein the Nicene Faith was confirmed , abſtinence from 
Matrimonial Society with Infidels and Hereticks recommended to 
Eccleſiaſtical perſons. 

At Nice there-was another Council 4.18 1. under Conſtantine, 
which wholly reſtored the Images and Statues of rene, together 
with the Reliques formerly broken in pieces by Leo Iſaurns his 
Grandfather, and Conſtantine Copronymus his Great Grandfather, 
the buſineſs being chiefly promoted by Gregory the Second and the 
Third, together with Aarian the Firſt, and T araſis Patriarch of 
Conſtantinople. There met at this Council (which is one of the 

Greek or Eaſtern Oecumenical Councils) 350 Biſhops, who with 
the ſaid T araſins Preſident of the ſaid Council,by 22 Canons con- 
demned Image-breakers for Hereticks. Bellarmine and Baronins 
imagine, that this Synod was condemned by the Fathers at the 
Council of Frankfort under Charles the Great, which yet is denied 
by Binnius, Surins, and others, according to Longus,pag.632. F 
c 
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At Carthage a Third Council was Aſſemblcd in the year 399, At Carthage, 
at which Auguſtine Biſhop of Hippo was preſent, wherein it was $239: 
(inter alia) Ordained, That the Biſhop of Rome ſhould be called 
the Biſhop of the Firſt Seat;but not the High Prieſt, or the Prince 
of Prieſts. Likewiſe, that nothing _ the holy Canonical c,, .. 
Scriptures ſhould be read in Churches under the notion of Holy m 
Books. | | | 

At Carthage 4 Fourth National Council was held under the Reign At Carthage, 
of Honorius about the year 401..conſiſting of 214 Biſhops, at An-go1t+ 
which Ang»ſtine Biſhop of Hippo was alſo preſent, and wherein 
were nigh as many Canons made as were Biſhops allembled ; 
wherein among other things it was Ordained, Thar 4 Biſhop ſhould 
admit no man to 4 Spiritual Office wirhout Advice of the Clergy', toy Can.22,23.95. 
prowounce any Sentence without ſuch Advice : That Refuſers to 
unto the Church the Oblations of perſons Deceaſed, ſhould be Excom- 
municared, Whereby it appears » That Oblariones Defunttorum 
were not Soul-Maſſes ſaid for the Dead, but Charity by way of Te- 
ſtamental Legacies. 

At Gyprus under the Reigns of Arcadins and Honorius was AF At OPrus 
ſembled a Council by Epiphanius. Andat Alexandria by Theophi- 
lus, under pretence of damning the Books of Origen. Alfoat 
Conſtantinople by the malice of Eudoxia " the Wife of Arcadius 
— Emperour , to depoſe John Chryſoftome Biſhop of Conſtanti- 
rope, 

_ At Carthage about the year 419. a Fifth Council was held, At Carthage, 
wherein the Opinions of Pelagixs. and Celeſtius were damned as 2419+ 
Heretical ; and whereby it was Declared, That the Adoration of 

Reliques was at this time the Cuſtom of Erhnicks, 'and Appointed, 

That Supplication ſhould be made to the Emperours , That ſuch 

Reliques as were found in Images,Groves,and Trees,or elſewhere, 

ſhould be aboliſhed. | 

At Toledo in Spain under the Reignsof Arcadins and Honorrus, At Toledo: 
was a Council aſſembled for Confirmation of the Nicene Council, 
and refntation of ſome Errors. | 

At Melevitumin Numidia was Aſſembled under the Reignof At Melevituw. 
Arcadius a Council, whereof St. Auguſtine was Preſident ; which 
was Aſſembled chiefly to finiſh the work begun at the Fifth Coun- 
cilof Carthage, in condemning the Hereſies of ' Pelagius and Ce- 
leſtins , concerning the power of Mans Nature , not ſupported Can. 22- 
by the Grace of God, and Free Will of -Man to do good of it 
ſelf; as alſoto inhibit Appeals to Biſhops beyond Sea, on pain of 
being ſecluded from the Communion of all African Biſhops. 


Can. 40» 


Alexandria. 


Conſt antlnople, 


At 
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At Carthage, in the year 402 under Heporius and Theodgſius the 
Second ; a National Council of 2 17 Biſhops was allembled, which 
continued: for the ſpace of Six years : The buſinels pf this Council 
was prevented by a Contxoverſie happening between them and the 
Biſhops of Reme, who ſucceſſively endeavoured ( but not ſucceſs- 
fully ) to perſwade the African Biſhops, that they were undet the 
Sovereignty and Juriſdiction of the Biſhops of Rome; to whom 
this Council wogld not allow of any Appcal from the Biſhops of 
Africa. | 7: 

Ar Bagaiain Africa about the year 433 certain Donatsſts to the 
number of 310 allembled themſelves in Council, chiefly for the 
depolitionof AMaximinianw Biſhopof Bagaia,whom. they Dept 
ſed and Accurſed, becauſe he had renounced their Hereſie,and had 
recovered many others from the Error of that way. 


. 


At Epheſus in theycar 434and.inthe Eighth year of the Reign 


of Theodeſius the Second, by ſome called Theodoſins;the Younger, 


was a, General Council aſſembled againſt the Heretick Neſtorius 
Biſhop bf Conſtantinople; which Council conſiſted of above Two 
hundred Biſhops, -by Command from: the Emperour : By which 
Cayncil Neſtorixs,fox his hereſie in denying the Son of - the Virgin 
Mary to be God,and conſequently the Perſonal Union of the Di- 
vive and humane;}Natureof Chriſt, was baniſhed to-Oaſrs, This 
was the firſt General Council of Ephe;as,prgmorted by Celeſtine the 
Firſt, wherein Two hundred Biſhops ( as aforeſaid) condemned 


: Neſtorius, togethes with Cariſus, his. flattering Presbyter, -wha in- 


The Mother of 
Chriſt, not the 
Mather of Ged. 


Vid. Libir&4d 
Breviar calls 


ſead of Two. Natures acknowledged divers Perſang,in. Chriſt, 


and therefore pleaded that the Bleſſed Virgin Afay. ſhould be ſty- 


led x«x/& only,and not 2[&&: . Inthis Council Cyrillus of, A- 
lexandrid is recorded Preſident, whom Neſtorins, being piouſly and 
brotherly invited toa better Opinion, proudly contemned, and 
having craftily allured Fohn of Antiochto his party, Anathema- 
tiz'd him and the Council,who had formerly Anathematiz'd him, 
The matter being related tothe Emperour, and.throughly under- 
ſtood, Cyrillus and his are cleared, but Neftarius with his party is 
baniſhed (as aforeſaid) to Oaſes, a Sandy habitation, where like 
another Cain (ſays a Modern Hiſtorian) roving here and there, 


wax! | aan at. length his Tongue being conſumed and eaten up 
y C 


'OImM 


* 


breathed quthis laſt,, There are (it ſeems) two Cor 
piesof this, prac z.the, firſt obſerving Eight, the ſecond Thiry 
teen Canons, which are comprehended in the Anathema?s. of Cy- 


rillss. The Maſſuianites, termed alſo Ouchites and Enthuſiaſts,were 
condemned Proms Cound and thereby-the.integrity of the Ni- 
[LINC 


cene Creed con 


As 


and Gojuwhnniom) © 
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At Epbeſus uiider Theodofons the Second vas likewiſ a particular! At Epheſus, 
Council allembled by F{4viazs Biſhop of Gonftantinople,who con- 23-445: 


demned Emtyches an Abbot of' Conſtxmrinople, for Aſfirming, That 
in Chriſt, after-the. Union of. the Divine. and! humane Natures, 


there were: no longer.two Natures; which abſurd Opinion Fla- 
viayus dartinedas Hetetical. '$othavthe occaſion of' this Second 
Council'of \Epheſus, 1.449. wasthis: Exeyches an Archimandrite of 
Conſtantinople, who after Aſanes and Apollinarss denied the Fleſh of 
Chriſt to be like ours; but affirmed;that falling from heaven'like 


the Rays of the Sun; it penetrated the Virgins womb. And ſo he 
denied that two- Natures were jn/Choiſt hicatnate; but aſſerted; 
that his Fleſh was changed incothis Diviniry'?. for which, he was 
(as aforeſaid) condemned by Flavia Patriarch of | Conftantinople, 
and Euſebius Biſhop of Dor, and others their -Aſſociates;-yet by 
the help of Chryſaphins the Eunuch,' ard Exdoxia the Empreſs, 
whom he had ſeduced,he prevailed withT heodoſius,that the matter 
might be determined by.a famous Synad); for iwhich reaſon thisat 
Epbeſus by the Emperours Authority was called, where 128 Bi- 


ſhops met, Dioſcorus'of ' Alexandria being Preſident;' one ſofull of 


Emychianiſms, that Emtyches is abſolved, and the Reclaimers forced 


(fays the Hiſtorian)to ſubſcribe by Club- Arguments: - - Flavianns Vid. Liberat.in 
oppoſing it,was ſo furiouſly trodden upon;that three days after he Breviar. ca. 12, 
died ; beſides, many very-Learned _—_ diſcharged of their pla- = aj 9,10» 


ces: ;yet not! long after all this wasd 
famous Council:of :Chalcedos, © .* 7 7] OI 
\ Ar Be x 
wherein the cauſe of . has Biſhop of  Edefſa, whom Dioſcorus had 
depoſed, wasrevived, and himſelf juſtified and abſolved. 


10piecesby the moſt 


Niceph. 1.14- 
| ar $7. 


us in Phanicia was beld a Council about this time, At Berytus. 


At Ag«hain Frazct was a Councitheld, wherein nothing was At Agatha. 


morerematkable, thawthat they had liberty to [meet together by 
the Command of Alaricw King of 'Goynes, whithr ao wes had 
the Sovercignty-in that part of Frazce called Gala Norbortnſis ; 
whence it appears, . That Conncils-both General and National, 
were in all Countries Convened by the Authorityof Sovereign 
Princes.” --' T97 9947] ) efffioitits 
.- AtChalcedonin 
of Marcianus the. Empetour: was 4 General Conti}; at which 
was preſent in perſon the Emperour, and 630 Biſhops'and Reve- 
rend Fathers from m_—_—_ of the World.-Ih this Council Digſ- 
corns Biſhop of Alexandria, together with" Emycbts and Troenales 
Biſhops at Zeruſalem, was condemned as'an Heretick;forabſolving 
the Heretick Exycbes in the Council at Ephiſucy ending other 
Crimes, whereof he was thenaccafed.” in this Council if was Or- 
dained,That men {ſhould believe that the Natutes of ChlRAREr 

nat 
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nidinthe year 4 $5, lang ii the Fourth year Archalrion, 


Of ConmilegSyidds,.- 


_anl 


At Raviing, 


Cent 6. 


At: Valenti. 


Art Sidon- 


Art Orlians. 


Art Gerunda. 
At Ceſar- 
<ugntas 


_ thatthey were united, yet were they not confounded; as Eiuyches 


had Heretically aſhrmed. Alſoin: this Council, it was Ordained, 
That Anatolins Bilhbop of Conflantinepleand his Succeſſors, ſhould 
have the chief. Dignity next unto the Chair of Kozwe, This Coun- 
cil' was called by the ſaid/Emperour Martianus againſt the ſaid 
Emyches: Abbot of Conſtantinople, and his Champion Dioſcorus of 
Alexandria; the ſuppoſttitious Acts of the Council held at Epheſus 
were condemned by this Council, thoſe of Epheſus being in favour 
of Emuyches, whoaffirmed one only Nature tg be in Chriſt, viz. 
his Divine Nature, after his Incarnation. Ir is not clear or cer- 
tain, who was Preſident of this Council of Chalcedor, excepting 
the Emperaur,and Judges Moderators : The matters thereof were 
for the moſt part by favuuring parties between Leo the fit of 
Rome, and Anatelins. Patriarch of Conſtantinople. 

At Ravenn4inthe Sixth Century was a Council aſſembled by 
occaſion of the Schiſm happening on the EleCtion of Symmachus to 
the See of Rome, whoſe :Campetitor was Zaurentius, afterwards 
made Biſhop of, Nxceria,, In Symmachs his time were no lets than 
Six\Councils held at Rome, all convened by Authority of Theods- 
ricw King; of Gothes, who then Reigned in /raly, and all of little 
importance, otherwiſe-than the Endeavours that then were for 
the Supremacy, whereat they aimed. 

At Valentia in;Spairt were allembled two Councils, (called Her 
denſe and Valentinwn, both: very obſcure Councils, there being in 
the one but Eight Biſhops preſent, and only Six in the other. In 
the firit of theſe Marriage was prohibited the time of Lene, and. 
three weeks before the Feaſt of St. John the Bapriſtand during the 
time between Advent and Epiphany. 

At Sidonig the Twentieth year of the Emperour Anaſtaſius a 
National-Council of 80 Biſhops was afſemblcd, by the procure- 
ment of Xeneas Biſhop of Hjerpolss, for undoing the Councii-of 
Chalcedon, which, as far as in them lay, they didaccordingly. 

At Axrelia, that is, Orleance in France in the 22th year of Ana- 
ſtaſis, and under the Reign of Clodovews King of France, were 
convened 32 Biſhops, on purpoſe to ſettle ſome Order in Eccle- 
ſraſtical Diſcipline; which by reaſon of the irrnption of Barba- 
rous people into the Countrey of Fraxce, had been brought into 
great diſorder. EIS 

At Gerunds and Caſarauguſta in Spain were two Councils nnder 
Theodoricus King of Gothes then Reigning inSpair, In the former 
of theſe were only Sevgn-Biſhops convened,. who made ſome 
Conſtitutions, chiefly about Baptiſm : In-thelatter were Eleven 
Biſbops, and they in-oppoſition to'Superſtition and the Manrichean 
Heretzcks, prohibited Faſting on the Lords-day. . 
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. At Rome in the Sixth Century, by the Mandate of Theodoricus At Rome. 


King of Goebes, Reigning in Jraly, a Council was aſſembled by Cents. 


Hormiſda Biſhop of Rome,wherein the Errour of Emyches is dam- 
ned 4 novo,and Ambaſſadors ſent to the Emperour Anaſtaſmes,and 
to the Biſhop of Conſtantinople, to divert them-from thatErronr. 


At Conftantinople in the ſame Century under the Emperour Art Conftant, - 
Fuſtinus was another Council convened , wherein many great C<nt-s. 


Accufations were exhibited againſt Severus Biſhop of Arrtioch,who 
was then condemned of Herefie, and afterwards baniſhed by the 
Emperour. | 


At Toledo in the fame Century was a Second Council afſembled, At Toledo, 
partly for renewing Ancient Conſtitutions,and partly for making ©<2*5- 


New in order to Eccleſialtical Diſcipline. By the firſt Canon' of 
this Second Council of Toledo, Marriage was tolerated to ſuch of 
the Clergy, as on their initiation tothat Funttion proteſted that 
they had not the gift of. Continency. 


At Conſtantinople inthe year 532; under Juſtmnian was another At Conſtantt- 
Council conſiſting of one -Handred ſixty five Biſhops, Meres be- nope, AD. $32» 


ing Preſident , or rather his Succellor , Extychins Patriarch of 
Conſtantinople; but Pope Vigilins, who came to Conſtantinople to 
Summon the Empcrour, yet would not himſelf be preſent at the 
Council, leſt a ſeeming yielding to Emrychins might be prejudicial 
to his Supremacy. The Emperour endeayoured to reconcile the 
Emtychinns and the Orthodox for the Publick Tranquillity, and 
therefore would have revoked the Articles concerning the con- 
demning of Theodorus of Mopſueſta, and of Theodorer againſt Cy- 
rillus that was Anathematized. But the Weſtern Churches with 
Pope Y3gi4ius conſtantly oppoſed it , and confirming not only the 
Decrees Anathematizing thoſe Hereticks with their Hereſies of 


former Councils, but alfo of Chakcedon, The Errours of Origen Vid.Niceyb.. 


alſo expunged,which either denied the Divinity of Chrift,or the 
Reſurrection of the Body, or affirmed the Reſtitution of Repro- 


1.19. C. 27. 
Gregor. Lt. 


bates and Devils. Conſult concerning this Council, Zonar.in wit. Evang.4.d.34 
Fuſtinzan, 11 this be that Council which ſome reportto have been Liberat. in 
at Conſtantinople under the Emperour Fuſtinian in the year 551. Brev.c.23, 24 


there appears above Twenty years difference in computation of 
Time. This Council is faid to have been occaſioned chiefly 
for pacifying the Controyerſic between Euftochins Biſhop of 
Jeruſalem , and Theodorus Afſeidas Biſhop of Ceſarea-Cappa- 
decia, touching Origens Books and Tenets, as allo for the 
determinatioh of other contentious Diſpatations, In'this Conn- 
cil aQueſtion was moved , Whether men that were dead, might 
lawfully be Corſed and Excommunicated? To which it was 
Anſwered, That as Foſvas not only | 7g — —_— 
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» while they were alive, but alſo opened the Graves of them that 


were dead,to diſhonour them after their death, who had diſhonoy- 
red God in their life time: Even ſo, the Memorials of men might 
be accurſcd after their death, who had diſturbed the Church of 
Chrilt in their life. 

At Orleans under Childebertus King of France were frequent 
Meetings and Afſemblics of Biſhops, v:z. the 2, 3, 44 5 Councils, 
whereby many Conſtitutions were made prohibiting Marriage to 
Prieſts; and in the Fourth Canon of the Second Council S:mony 
was damned. 

At Overme in France under Theodobertus King, of France ,. the 
Biſhops who were preſent at the Councils of Orleans,did aſſemble 
and Ordained, That no man ſhould preſume to the Office of a Bi- 
ſhop by favour, but by Mcrit. 

At Tours under Aribertus King of France a Council was held; 
wherein Proviſion was made againſt ſuch Poor as wandered out of 


_ theixPariſnes. In this Council ſeveral Conſtitutions alſo were 


made relating to Biſhops and the other Clergy in reference to 
Marriage. 

At Paris a Council was held, wherein order was taken concern- 
ing the Admiſſion of Biſhops to their Offices, and that not to be 
by favour, but with the conſent of the Clergy and People. 

At Toledo aſſembled a Council of 62 Biſhops, where Recaredys 
King of Spain, and the whole Nation of the Weſt-Gothes in Spain 
renounced the Arian Hereſie. 

At Conſtantinople under the Reign of Mauritius a Council was 
held, for trying the Cauſe of Gregorius Biſhop of Antioch accuſed 
of Inceſt, but declared to be Innocent, and his Accuſer ſcourged 
with Rods, and Baniſhed, 

At Matiſcon about the time of Pelagizs the Second , a Council 
was held, wherein command was given , That none of the Clergy 
ſhould Cite another, having a Spiritual Office, before a Secular Fudge. 
And that * an who is the Wife of a man that becomes a Biſhop or 4 
Presbyter, ſhould after ſuch Dignity become his Siſter,and he be changed 
into a Brother, 

At Matiſcon another Council was canvened under Gunthranus 
King of Francein the 24th-year of his Reign, wherein it was Or- 
dained, That Children ſhould be Baptized at Eaſter and Whitſon- 
tide; and that Secular men ſhould reverence the Clergy, 

At Rome in the year 595. and in the Thirteenth year of the 
Reign of the Emperour Maxritius, was a Council aſſembled of 
24 Biſhops, and 34 Presbyters , wherein the firſt Four General 
Councils were confirmed; and that for Ordination of men inSpi- 
rituals,no Reward ſhould be giyen or taken. k 
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Before the.Concluſion of this Sixth Century, and precedent to 
the Councils laſt mentioned, there were ſome other Councils of 
leſs moment, ſuch as Concilinm Gradenſe, Braccarenſe, Lateranenſe, 
Lugdunenſe, Pittavienſe, & Metenſe, which being for the moſt part 
employed chiefly in damning Old Hereſies , and in contentious 
Diſputations, are here omitted. 

At Rome in the year 607. under Phocas the Emperour, a Council At Rowe, 
of 72 Biſhops, 30 Presbyters, and 3 Deacons, was aſſembled. In $9927 
this Council the priviledge of Supremacy given by Phocas to the 
Roman Church was publiſhed. Andin the Eighth, that is, the laſt 
year of Phocas, Boniface the Fourth aſſembled another Council at 
Rome, wherein he gave power to the Monks to Preach, Admini- 
ſter Sacraments, hear Confeſſions, to Bind and Looſe, and aſſoci- 
ate them in equal Authority with the Clergy. 

At Braga or Bracara in Pertugal, An.610, under the Reign of At Bracara, 

Gundemarns King of Gothes aſſembled ſome Biſhops of Gallicia, An-510. 
Luſitania, and of the Province of Lucenſis, whereby it was Or- 
dained, That every Biſhop ſhould viſit the Churches of his Diacefs ; 
That they ſhould receive no Rewards for Ordination of the Clergy ,, 
And that a Church builded for Gain, and Contribution of the People, 
redounding to the advantage of the Builder , ſhould not be Conſe- 
crated, 

At Auxerre in France, An.613. aſſembled 'a number of Abbots Ar 4uverre, 
and Presbyters, with one Biſhop and three Deacons.In this Synod Ari.613+ 
they damned Sorcery, made many Superſtitious Conſtitutions, 
as touching Maſſes, Burials, Marriages, Prohibition of Meats, 


C. | 
At Hiſpalis, commonly called Sevil 1a Crand, in Spain , in the Art Hiſpali, 
year 634.and in the 24th year of the Emperour Heraclius,a Coun- 3634+ 
cil was aſſembled by 1/:dorus Biſhop of Hiſpalis, at the command 
of King S:ſebutzs, for ſuppreſſion of the Hereſie of dxipaar,, a 
Branch of the Emtychian Hereſie, and for the deciſion of ſome 
Queſtions touching the Bounds of their Diocelſles, 
At Toledo in Spain, An.639.under the Reign of Siſenandus King Art Toledo, 
of Spain by the Kings command were more than 70 Biſhops and 4-535 
1 Presbyters convened upon occaſion of diverſity of Ceremonies 
w_ _—_ in that Kingdom. This was the Fourth Council at 
oleao. 
At Toledo in the Firſt year of Chintilla King of the Gothes, At Td/eac. 
about the time of the Emperour Heraclions Reignza Fifth Council 
was held, conyen'*d by Eugenius Biſhopof Toledo. In this Council 
nothing conſiderable was done.but in reference to Annual Litanies, 
and the appointment of Supplications for the King. 


TI LET I At 
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Ar nmr, ---At Rome the ycar 652, was a Council convened by Marrinus 

An.052- Pope, confiſting of more than 100 Biſhops,occaſioncd by the Er- 
rour of the Morotbelires,obſtinately maintained by Paulus of Con- 
ſtantinople, and countenanced by the impious Edict of the Empe- 
rour Conſtans. T he Conſtitutions and Decrees made in this Coun-' 
cit tended to condemn thoſe that denied the Treniry, the Divine 
Unity in the Divine Nature,the Manifeſtation of the Secoud Per- 
{on of the Trinity, and his Sufferings in the Fleſh. 

At Toledo, At Toledo in the year 653. a Sixth Council was held, conſiſting 

AN.653- of Fifty two Biſhops , whereof Ergenizs Biſhop of Toledo was 
Preſident. The occaſion whereof was the Renovation of Old 
Herelics, and Contradiction to precedent Councils. The Fourth 
Canon of this Council is againſt Simony,and the Eighteenth is a- 
gainſt Rebellion. 

At Toltr's, Ar Toled; in the year 662, a Seventh Council is hcld, of 4 Arch- 

An.652. biſhops, 58 Bilhops,and many Presbyters. The firſt Canon of this 
Council is againft Sedirion and Treaſon, By the Fourth Canon it is 
forbidden,T hat Biſhops in their Yiſirarzons ſhould extort, or op- 
preſs their Churches. | 

Art Quiniſixzt, At Quiniſext ({o termed by Balſomon) the ſame year, viz, 662, 

Au.602. was held a Council, which by Bede and many others is accounted 
an Erroncous Synod; it was convencd under 7uſtinian the Second 
and Pope Sergrus, wherein the Fathers thought fit to ſupply the de- 
fect of the Fifth and Sixth | 4c mg Synods in reference to Man- 
ners and Ecclcfaftical Diſcipline, for which reaſon they ratified 

f Trullo, that 102 Canons, in the + Trul of the Imperial Palace, whence they 

is,« vaultr® are called Trullans, Theſe are rejeted by ſuch Latins, whoſe con- 

—_— = ſent went not to the ſtabliſhment thereof, ſpecially not empowr'd 

4 and authoriz'd thereto by the Pope. In the 36th Canon thereof 
the Patriarch of Conſtantinople is equalled to the Roman,and in the 
13th _ Matrimony bi | to the ONT. , . 

__ At Chalon in Burgunay by the command of Clodoveus King © 
= _ France a Council of = Biſhops aſſembled, wherein the cnn) of 
the Nicene Council had __ approbation ; And it was forbidden; 
That Two Biſhops ſhould be Ordained in one City ;, and Decreed, That 
no Secular work, ſhould be done on the Lords-Day. 

An Bone. At Rome in the time of Corſtantinus Pogonatus Emperour under 
the Popedom of Agarho was held a Council, wherein it was De- 
clared by the Suftrages of 125 Biſhops, That Two wills and Two 
operations were to be acknowledged in Chriſt;and theDefenders of the 
Hereſie of the Monethelites were condemned. 

AtToleds, At Toledo in the year 671. an Eighth Council of 52 Biſhops was 

An.671, aſſembled, wherein were high debates concerning Perjury; At laſt 
it was Reſolycd, That no Neceſſity obligeth a man to perform _ ry 

aw 


and Conmeations; 607 2 


' lawful Oath, Inthis Council Marriaze was utterly forbidden to 
Biſhops, and caring of Fleſhin Lent. 

Ar Toledo inthe year 673. andinthe Seventh year of Receſuvin- Ar To/edo, 
dus King of Gothes , and by his command,were convened Sixteen An.673. 
Biſhops, which was the Ninth Council at that place; and in 
which ſeveral Canons were made touching the Diſcipline of the 
Church. | | 

At Toledoin the Eighth year of the ſaid Kings Reign was the Ar Toledo, 
Tenth Council, conſiſting of 21 Biſhops,who made ſome Decrees An. 647. 
touching certain Feſtivals, and others relating to the Clergy, and 
removed Protamius Biſhop of Bracara from his Office, being con- 
vict of Adultery. 

Art Toledo jn the Seventh year of Bamba King of Gothes 19 Bi- At Toledo, 
ſhops and Seven Abbots were aſſembled by the Kings command, 
wherein ſeveral Canons were made concerning Eccleſiaſtical Diſ- 
cipline. 

"At BracaraaSecond Council was held (the firſt according to At Bracaras - 
Caranza,) wherein many old Opinions of the Priſcil:aniſts and 
Manicheans concerning Prohibition of Marriage and Meats are 
condemned, together with the Hereſies of Samoſatenus, Photinus, 

Cerdon, and Marcion: And in the 3oth Canon of this Council it 
was Ordained, That #0 Poeſie ſhould be ſung in the C hurchexcept the 
Pſalter of the Old Teſtament. 

At Bracara in Spain in the time of Bombas King of Gothes ano- At Bracara. 
ther Synod of Eight Biſhops was aſſembled, wherein the Vicere 
Faith is again rehearſed. Inthe Fifth Canon of this Synod it is 
Ordained, That »pon Feſtival days Reliques encloſed in an Ark , ſhall 
be born on the Shonlders of the Levites, as the Ark,of God in the Old 
Teſtament was accuſtomed to be born. 

At Conſtantinople in the year 680. in the Twelfth year of the Ar conftanti- | 
Reign of Conſtantine Pogonarns a General Council was held, Pope ne, an.630, 
Agatho procuring 1t by his Zegares. In this Council were convened 
1 50 Biſhops {they who reckon 270 or 286 do compute the Abſent 
Remans,and others conſenting thereto, )the Emperour himſelf was 
Preſident. In this Council was diſcuſſed the Queſtion touching the 
Wills and ARions of Chriit : here were condemned the Aone- 
thelires, Sergins, Cyrus, Pyrrhus, Peter, Paul, T heodorus , together 
with Pope Honerins ; who inthe defence of Enrychianiſm pleaded, 
that there was one only Will in Chrift. This Conncil-confhirmed 
the Canons, not only of General,but alſo of Particular foregoing 
Synods, as of Antiech, Laodicea, and others. It alſo added, what 
was to be approved in the Orthodox Writings of the Fathers, as 
appears by the Second Canon of this Council, 34, Paul. Diacon. 

m vit.Conſtant, 
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At Toledo. At Toledo the Twelfth Council, conſiſting of 33 Biſhops with 
ſomeAbbots,and 1 3 of the Nobility,aſſembled the firſt year of the 
Reign of Euringius, towhom Bombas King of the Gorhes reſigned 
his Royal Authority, chuſing rather to be Shayen than to weara 
Crown, and to enter into a Monaſtery than to ſit on the Throne of 
Majefty. This Council (as to the Confeſſion of Faith) adhered to 
the Council of Vice, and confirmed the ACts made in precedent 
Councils againſt the Fews. Other Councils there were at Toledo 
undcr the Reigns of Euringius and Egiſta, but not of ſuch Re- 
mark as needs any apology tor their omillion. 
At London, At London in the year 712.under the Saxons Reign a Council 
An.712- was alſembled,at which the Popes Legate Bonifacius, and the chief 
Prelate of England, Brithwaldzs, was preſent. The two grand 
Pointstreated in this Council, were concerning the Worſhippeng of 
Images, and Prohihiting Aarr:age to perlons in Spiritual Orders. 
At Conftanti- At Conſtantinople about the ſame year of 712. a Council was 
nople, An-712+ called by the Emperour Phlippicus, tor the undoing of the Sixth 
General Council,wherein the Errour of the Monothelires wascon- 
demned. 
At Rome, At Rome in the year 714. 4 Council was aſſembled by Pope 
AD. 714- Gregory the Second, whereat twoBilhopsof Br:raen were preſent, 
Sedulius and Ferguſtus, Molt of the Canons made at this Council 
did concern Marriages, Maſſes, Sorceries, and the Mandates of the 
Apoſtol:ch_Chair. 
At Rome. At Rome a great Council of 903 Biſhops was alſembled by Pope 
Gregory the Third, having received a Mandate from the Emperour 
Leo for the aboliſhing of Images. In this Council was the Empe- 
rour Leo Excommunicated,and deprived of his Imperial Dignity, 
becauſe he had difallowed the Worſhipping of Images. Now is the 
Popes Banner diſplayed againſt the Emperour, which is the Fore- 
runner of that Enmity which enſued between the Pope and the 


Emperours. 
In France, In France in the year 742.under the Reign of Charles the Great, 
An.742- Zacharias the Firſt being then Pope, a National Council of the 


Biſhops, Presbyters, and Clergy of France was allembled by Boni- 
facius Archbiſhop of Mentz, according to the Mandate of King 
Charles. This Council was called for Reformation of Abuſes in 
that Countrey, or rather to reduce it to a conformity unto the 
Rites of the Roman Church. 

At Conſtanti- At Conſtaztinoplein the year 755. and in the Thirteenth year of 

nope, A755. the Emperour Conſtantius Copronymus, a General Council of 338 
Biſhops was aſſembled by the | cx yan Command. In this 
Council the Worſhipping f Images was damned, and the placing of 
them in Orarories and Temples, as a Cuſtome borrowed from the 

Pagans, 
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Pagans was forbidden; yet in the 15th and 17th Canons of this 


Council the Invocagion of Saints is allowed. The Council of Con- An.730. Bel. 
ſtantinople is by ſome accounted two , which others contraCt into de Concll. 
one, but the diſtinction (ir ſeems) is manifeſt, becauſe the firſt is "<5: 


faid to be celebrated under Father Leo Iſawrus, An. 730. The Se- 
cond by Conſtantins Copronymus in the year 755, as aforeſaid. The 
one oppoſeth the Worſhipping of Images and Reliques,on which 
account both may be eſteemed as one, or at leaſt united. The firſt 
under Leo diſcovers Interceſlion of Saints to be imaginary,and the 
Worſhipping of Images meer Idolatry. Germanus Patriarch of 
Conſtantinople, and John Damaſcene , and others, too much in- 
clined to Images, are deprived of their Dignities. Gregory the 
Third intercedes for Images in a Roman Anti-Synod, in which he 
Excommunicated the Eaſtern with the mark of Heretical Image- 
breakers; but this did not terrifie the ſaid Conſtantine Copronymus 
from declaring himſelf to be an Image-breaker ; but alſembled 
338 Biſhops at Conſtantinople ,. as aforeſaid , over whom himſelf 
was Preſident, and perſecuted the Maintainers of Images. Some 
will have This and the Seventh Council as Oecumenical z but the 
Romans ſo abhorr'd it, that for this Controverſie about Images 
they denied their SubjeQion tothe Greek Emperours : whence af- 


terwards enſued the Weſtern and Eaſtern Diviſion, never to be Rerum Rom. 
reconciled. How well the V:icene Council corrected the Errours & Zonar. in 


of this appears by the Decrees thereof. 


At Francfurt in the year 794. a Council was convened, but it is At Fraxcfurt, 
not agreed, whether it was an Oecumenical orProvincial Council; $794 


the more Ancient Writers will have it to be Oecumenical, becauſe 
it was called by Charles the Great, and Adrian the Firſt, and it 
conſiſted of at leaſt 300 Biſhops ; yet the latter Writers will have 
it Provincial, becauſe it ſeems not to favour Images. The reaſon of 
the convening this Council was , becauſe Elipardus. Archbiſhop 
of Toledo, and Felix Urgelitanus Biſhop of Aurelia or Orleancein 
France, preached, That Chriſt was only the Adopted Son of God; 
which Aquinas refutes 3.part.q.23. art.q. But Binius with Longus 
and others will have it, that this Council. or Synod confirmed the 
Opinion of the 2d Nicene Council concerning the Adoration of 
Images, which Bellarmine-will not believe, though he wiſhes it to 
be true. 


At Nice in Bythiniain the year-788.a Council of 550 Biſhops was At Nicr,783+ 


aſſembled;in which it was Ordained, That the Image of Chriſt, the 
Bleſſed Virgin Mary, and of the Saints, ſhould not only be received into 
places of ation, but alſo ſhould be. adored and worſhipped. 


At Frankford inthe year 794. a great Council was affembled At Frankford, 
by Charles the Great, King of France, partly by reaſon. of the An.794 
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Heretick Felix, who called Chriltthe Adopted Son of God in his 
Humane Nature, and was condemned in a Council at Ratisbone, 
An.742. partly alio by reaſon of great Diſputes that were in moſt 
places concerning the Worſhipping of Images , diſallowed in the 
Conncil of Conſtantinople, but allowed in the Second Council of 
Nice. 

At Mentz. in the year 813.by the command of Carolus Magnus, 
was allembled a Council of 30 Biſhops, 25 Abbots, with a great 
number of Pricits, Monks,Counts,and Judges,about Retormation 
of the diſlolute manners of Eccleſiaſtical and Lay-perſons. 

At Rhemes in the lame year 813.a Council was aſlembled by the 
command of Charles the Great,who not only called that famous 
Council of Frankford, An.794. in which the Adorarion of Image; 
was condemned,but alſo about one and the ſame time,viz. An,>13, 
appointed Five National Councils to be convened in divers places 
for Reformation of the Clergy and Laity, viz.at Menrz aforeſaid; 
this at Rhemes ;, another at Tours; a Fourth at Chalons; and a 
Fifth at Arles, In all which no oppolition was made to the afore- 
faid Council of Frankford, nor was the Adoration of Images a- 
yowed in any of rhele Councils. 

At Tours, An.813, at the Command (as aforeſaid)of the Empe« 
rour Carelus Magnus a Council of many Biſhops and Abbots was 


allembled,for the eſtabliſhing of Eccleſjaſtical Diſcipline in Torrs, 

At Chalons, An,S13. was the Fourth Council convened the ſame 
year under Charles the Great,and by his Command, for the Refor- 
mation of the Eccleſiaſtical ſtate ; the Canons whereof for the 
moſt part are conſonant to thoſe made in the ſaid former Councils 
under Charles the Great. 


At Arles the ſame year of $13. wherein the reur onen 


Councils were held, another was convened by command of Charles 
the Great, wherein, as to matters of Faith, Church-Diſcipline, 
Regulation of the Clergy , Reformation of Manners, &c. the 
Canons generally agree with thoie of the ſaid Four preceding 
Councils, 

At Gaſtantinople in the year $71. in the Third year of Baſins 
Emperour of the Eaſt, and under the Reign of Lewrs 2 .Emperour 
of the Weſt, a Council was aſſembled by Baſil the Emperour, 
againſt Phorixs the Patriarch of Conſtantinople, in which Council 
he was depoſed and Excommunicated,and the Books he wrote a- 
gainſt the Biſhop of Romes Supremacy above other Biſhops, com- 
manded to be burnt. Atthis Council the Ambaſſadors of Pope 
Aarian the Second were preſent, and great endeavonrs uſcd to 
haye all things therein framed to his content. In this Council the 
Worſkipping of Images was again allowed 3 And it was — 

at 
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That the Image of Chriſt ſhould be held in no leſs reverence than 
the Books of the Goſpel. 

At Acciniacum in France a Council conſiſting of Ten Biſhops AtAcciniacun. 
was convened by Carolus Caluys. In this Council Hincmarwus Biſhop. 
of Laudunum was ——_ of his Office,and his eyes thruſt out ; 
but Pope Fehn the 9th under the Reign of Carolus Craſſus, reſtor'd 
him to his Office, becauſe he appealed from his own Biſhop and a 
Synod in his own Countrey,to the Chair of Rome. 

At Strasburgh in the year 899. and in the Eighth year of the Ar Str-5burgh, 
Emperour Arnulphws, 22 Biſhops of Germany were Aſſenibled. 40-855. 
Many of the Conſtitutions of this Synod (according to Caranzs) 
areineffe& the ſame with the Canons of former Councils. Inthe 
46th Canon of this Synod it is Ordained, That a man, whoſe Wife 
is Divorced from him by reaſon of her Adultery, ſhall not marry 
2painduring her life. ; 

At Ravenna in the year 903.2 Council of 74 Biſhops was con- Ar Rx:enus, 
yened, whereat was preſent Carolus Simplex, Kingof France, In An.g03. 
this Council the Acts of Pope Formoſus had allowance , and the 
Decrees of Srephanus the 6th were condemned and burnt. 

At Rhemes under the ſaid Carolus Simplex a Council was aſſem- ar 21m. 
bled for correQing the abuſes of Church-Rents,a great part where- 
of under pretence of the Kings necellary occaſions,was conyerted 
by ſome Courtiers to their own uſe , againſt which Fulco Arch- 
biſhop of Rhemes declaring his mind freely 1n Council, was ſlain 
by Vinemarus one of the Oppreſſorsat Court; the like not having 
been known ſince the Second Council of Epheſus,called a Council 
of  Briggandry , wherein Flavianus Biſhop of Conſtantinople was 
ſlain. 

At Rome inthe time of Orto the Firſt a great Council was aſſem- At rome. 
bled againſt Pope Fohn the 1 3th, or as others aſfirm,Pope Fohn the 
12th, In this Council the Pope was accuſed of Ordaining a Dea- 
con in aStable,of Simony,ot Adultery, of making the Sacred Pa- 
lace like a Bawdy-houſe, of murthering Benedi his Spiritual Fa- 
ther, of Gelding John an Archdeacon, of railing Fire, of drink- 
ing tothe Devil,of diſtributing the golden Gofſe and Chalices to 
his Harlots, of imploring help from Jupiter and Yermus in his 
playing at Dice, and of his not Signing himſelf witk the ſign of 
the Croſs. 

At Canterbury in the year 975. a Council was Aſſembled, when Ar canteraury. 
Dunſtanus was Biſhop thereof. The Queſtion that was moſt in An. 975. 

debate at this Council,was concerning/farriage inrelation to ſuch 
perſons as were in Spiritual Orders, the which Dunſtanus (whether 
his Gracifix ſpake True or Falſe, if it ſpake atall) declared his 


Judgment againſt. 
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At Conſtantinople under the Reign of Nicephorus Phocas Empe- 
rour of the Eaſt was a Council convened, by reaſon of Nicephorys 
his taking to wife Theophania the Relict of his Predeceſſor Roma- 
nus, having been Witneſs in Baptiſm to Theophania's Children; 
the which ſo diſpleaſed Polyeuchus Patriarch of Conſtantinople, 
that for the ſame he debarr'd the ſaid Emperour from Holy 
NEE, and ſo in effet Excommunicated the Emperour of the 
Ealt, 

At Rhemes, An. 992. inthe Ninth year of the Emperour Otto, 
and in the Fourth of Hugo Capeto King of France a Council was 
convened againſt Armuphus Bilhop of Rhemes for countenancing 
Duke Charles, who claimed the Crown as next Heir, being Bro- 
ther to Lotharins, Whereupon Arnuphus was depoſed, and denu- 
ded of his Epiſcopal Dignity, who yet afterwards was reſtored to 
it again by another Council at Rhemes, called by Pope Fohn the 
Thirteenth, 

At Arles in the year 1026. and under the Reign of the Empe- 
rour Henry the Second, a Council was aſſembled in order to the 
appealing of the wrath of Godand his Indignation at that time 
manifeſted againſt the greateſt part of the whole World. 

At Halingnuſtat in the year 1023. under the Emperour Henry 
the Second a Council was aſſembled, wherein great endeavours 
were uſed to make a conformity and unity in obſervation of Ec- 
cleſiaſtical Rites and Ceremonies in Germany , wherein Laws were 
made concerning the degrees of Confanguinity. 

At Triburia, An, 1030. under the Reign of the Emperour Con- 
rade the Second a Council was aſſembled, at which the Emperour 
was preſent, wherein were made ſome Conſtitutions concerning 
Faſting. 

At Sutriumin Ttaly,. An, 1046, under the Reign of the Empe- 
rour Henry the Third was an Aſſembly by the Emperour for the 
pacifying that grand Schiſm in the Reman Church, when Three 
Popes at once contended for the Popedom, viz. Beneaitt the 
Ninth, S:lvefter the Third, and Gregory the Sixth, all which the 
Emperour and the Covncil diſ-Poped, and choſe one Sindzgerus 
_ of Bamberg to be Pope, whom they called Clemens the Se- 
cond. 

At Rome about the year 1050, Leo the Ninth aſſembled a Cour 
cil at Rome againſt Berengarius Deacon at Angiers, whodiſa 
proved the Opinion of Tranſubſtantiation, viz. [Thar after t 
words of Conſecration the pms of Bread evaniſhed , and the ſub- 
ſtance of the Body and Blood of Chriſt was in the Sacrament , wider 
the Accidents of Bread and Wine ;,) whoſe Letters touching this 
matter, not finding Zanfrankys Biſhop of Canterbury (to whom 


they 


- 
by 


and Convgcations.. "= 3 


they were directed) in Normandy, were delivered to ſome of the 
Clergy, who opening the ſame, ſent them to Pope Leo the Ninth, 
whereupon this Council at Rome was aſſembled, wherein the ſaid 
Letters of Berengarius being read, they condemned him (though 
abſent) as an Heretick, 

At Vercellis the ſame year Leo the Ninth aſſembled another Ar 7er:ellis, 
Council againſt Berengarius, An.1050. 

At Tours in the year 1055. Pope Viftor the Second aſſembled a At Tours, 
Council againſt Berengarius, who there anſwered,That he adhered 1055. 
tono particular Opinion of his own, but followed the common 
Doctrine of the Univerſal Church. 

At Rome 1n the year 1059. Pope Nicholaws the Second aſſembled At Rome, 

a Council of 113 Biſhops againſt Berengarius, who ſubmitting 31959» 
himſelf-to the Pope and Councils correction, they preſcribed him 

a Form of Renunciation of his Error, ſo there called, which he 
accepted and recanted, yet afterwards publiſhed a Refutation of 

the ſame Doctrine. In this Council it was Ordained, That the 

oy of the Pope ſhould belong to the Colledge of Cardi- 

nals. 

At Millan, An. 1060, Pope Wicholaus the Second by Petrus Da- At Millar. 
mianus held a Council, wherein the Two chief points debated An-1050. 
were touching Si-ony, and the Error of the Nicholaitans, whereof 
they counted ſuch Prieſts guilty as had married Wives, though 
they did not (as the Nicholaitans ) make them common. 

At Mantua, An. 1066.the Emperour Henry the Fourth aſſembled Ar Mantuz. 
a Council for pacifying the Differences in the Roman Church, be- A106. 
tween Alexander the Second, and Candalus, called Honorins the 
_— wherein Alexander was declared Pope, and Candalus par- 

oned. 

At Wincheſter Pope Alexander the Second by two Cardinals ſent At inch: tr. 
into England, Aſſembled a Council to appeaſe the Troubles of the 
Church in this Kingdom ; wherein they depoſed certain Biſhops 
and Abbots, among whom Srigandus Biſhop of Carterbury,becauſe 
he had polleſſed that Chair, Robert Archbiſhopthereof being then 
alive, and becauſe he poſſeſſed another Biſhoprick with it,v/z. the 
Biſhoprick of Wincheſter. 

At Friburgh (anciently called Tributia) the Biſhops of Germany at pyjhurgh, 


_ aſſembled themſelves in a Council, in which they declared the or Tributia. 


Archbiſhop of Bremen to be an enemy to their Countrey, except 
he delivered up the young Emperour Henry the Fourth, to be edu- 
cated according to the Covenant made between the Princes and 
Biſhops of Germany during his Minority. 
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Ar Ments, At Mentz, An.1c69.a Council was Allembled in order toa Dj- 
An.1C6g. vorce of the Empcrour Henry 4.from hisWife,from which he was 
diſlwaded.by the Arguments of Perrus Damianus the Popes Nuntio 
for thar purpoſe. 
Art Erfurd, At Erfurd, Ar.1074. the Biſhop of ens aſſembled a Council, 
An.1974 in order to an obſervance of a Command from Pope Gregory 7th, 
touching a ſeparation of the Pricits within the Biſhoprick of 
Aenz, trom their Wives, or clic to depoſe them from their Oſh- 
ces. By realon whereot, as alſo by reaſon of the Biſhops exaction 
oft Tithes from Twring:a, his Council role ina tumult and great 
contuſion re infetta, 
At abate, . At Mentz, An. 1075, the Biſhop thereof (being commanded by 
An1075 Pope Gregory 7th to ſeparate the Priefts from their Wives) conve- 
ned a Synod, ; but the married Prieſts ſo terrified the Biſhop of 
Aentz, and the Biſhop of Chr the Popes Nuncio,that this Coun- 
ci] alſo,as the former,wasdillolved;and nothing done. 
hems At Wormes the Emperour aſſembled all the Biſhops of his King- 
dom, in order toa depoſing of Pope Gregory 7th, otherwiſe called 
Hildebrand, accuſed of Perjury, Ambition, Avarice and Pride. The 
determination of this Council was, That he ſhould be removed from 
the Popedom, which was ſubſcribed by all Biſhops prelent at the 
Council. 
At Friburgh, At Fribwzgh, An.1076.another Council was aſſembled,wherein 
An. 1076. the Princes of Saxony and Sweve appeared in favour of the See of 
Rome againſt the Emperour Henry the Fourth. 
POR Ar Rome by order of the Pope a Council was aſſembled in Lent, 
OMe. | | _ 
whercin the Emperour Henry 4th was not only Anathematiz'd,but 
alſo denuded (as far as in them lay )of his Imperial Dignity. 
FRET At Brixia in the year 1080.the Emperour Hemry 4th aſſembled 
An.1o2o. 30 Biſhops of Germany and Jraly, together with many Princes of 
theEmpire: All which conſented, That Hildebrand ſhould be 
depoſed from the Popedom, and Gilberrus.Biſhop of Ravenns pla- 
ced in hisroom. 
At Rom', At Rome, An.108 1. the Emperour Henry 4th, with the Advice 
An.1o81. of the Reman Senate,appointed a Council to be aſſembled,where- 
in Hildebrand was depoſed, and Gilberrus, otherwiſe Wigbertxs, to 
ſucceed in the Papacy. This Council was called by the ſaid Em- 
perour, ſoon after he had beſieged and taken the Ciry of Rome. 
At Eeneventum At Beneventum a Council was Aſſembled by Pope Vitor the 
Third, who before his Election to the Papacy was named Defi- 
derius, Abbot in Caſſinates, choſen by the Romans, not regarding 
Gilbertus whom the Emperour had made Pope. In this Council 
Yiftor the Third Anathematiz'd Gilbertus Biſhop of Ravenna. 


At 


and Conweations, Or 


At Clermont in Overnie of France in the year 1095. Urbanus the At Clermont. 
Second convened agreatAſſembly,wherein it was Ordained, That $2 1995. 
an Army ſhould be raiſed for ſupport of the tliſtreſſed Chriſtians in 
Jeruſalem, and recovery of the Holy Land out of the hands of the 
Infidels : The which was likewiſe Ordained inthe Council of Pla- 
centia, and other Councils of the leſſer concern here omitted for 
Brevities ſake. In the next, v4. the 12cþ Century, therewere 
above 115 Councils: To inſtance in the molt material of them 
may ſuffice for this Abridgment.. | 

At Paris Urbanus the Second, at the complaint of Alexius Em- Art Pari; the 
perour of Conſtantinople againſt the rage of the Turks, afſembleq 12% Century, 
2 Council of moſt Nations, and was preſent himſelf thereat. In 
this Council were appointed 1000c0 Men- out of the Weftern 

Kingdoms for the we Land. 

At Florence Pope Paſchalis the Second convened a Council , In Florence, 
wherein the Biſhop of Florence was called to an account for $9119» 
Preaching openly, That Antichriſt was already come ; for which 
he was ſharply rebuked, and commanded, T hat for time tocome 
he ſhould utter no ſuch Doctrine. 

At London in the year 1102. in the Third year of the Reign-of At London, 
Hen, 1. King of England, Aiſelmus Archbiſhop of Centerbury *21192- 
aſſembled a Council:tor prohibiting the Marrzages of Prieſts; and 
the year following was conſtrained to convene another Council at 
St.Panls in London, to make Conſtitutions for the puniſhment of 
ſuch as deFled themſelves with Sodomitical Luſts. 

Art Mentz, A1:,1106.4 great Council wasallembled againſt the Ar 2tncx, 
Emperour Henry 4. whom they condemned of Hereficywhich was 1106- 
S1mony, becauſe he would not reſign the right of Inveſture of Bi- 
ſhops into the Popes hands, and having Excommunicated him, 
took off his Imperial Crown. 

At Troyes in France in the year 1107. Pope Paſehalis the Second At Troyes, 
convened a Council, which treated -concerning the Inveſture of * 1107. 
Biſhops, not to be in the power of Lay-perſons. 

At Triburia im Friburgh in the year 1 119. the Biſhops of Germa- At Fripuria. 
»y aſſembled concerning the I=veſture of Biſhops, and in oppoſition $4115. 
to the Emperour Henry the Fifth. 

At Senon a Council was called againſt Abelardus by reaſon of his At Senor. 
a” He was-alſo accounted an Heretick in the Councit of 
Soyſſon. 

The firſt Four- Lateran Councils-are comprehended under one !- L4t#74r, 
and the ſame Title, as more fayouring the Roman Diſſentions,than $1123: 
the Dodrine and Diſcipline of the Church : The firſt under Henry 
the Fifth,and Cal:xrus the Second,which had 300 (or according to 
Bellarmine,g00) Biſhops, and 22 Canons. In this Council Burdinus 
the. 
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the Anti-Pope was laid aſide, the Veſtures with the Ring and Staff 
were taken from the Emperour and given tothe Pope , who ab- 
ſolved the Emperourand gave him power of cleQing German Bi- 
ſhops. In this Council there were appointed Gefſes for the Sara- 
zene War,by means whereof Pardon of Sins might be granted to 
them that undertook that War, and to their Families, 
The Second Lateran Council was under Lotharixs the Emperour, 
and Innocentius the Second, which increaſed to the number of a- 
bout 2000 Biſhops. This Council omitted Thirty Canons lately 
publiſhed by Grarian from the Yarican Library , which Bellarmine 
is ſaid to reject : It diſcharged Perey uſurping the Roman See after 
Leo, under the name of Anaclertus the Second ; branded for Here- 
ticks Perer of Brutis, and Arnaldus of Brixia the Diſciple of Peter 
Abullard, who rejeted Pedobaptiſm, Church-buildings, and the 
Adorationof the Croſs: It proclaimed theſe Lay-perſons to be 
Sacrilegiovs, and incurr the danger of eternal damnation , who 
receive Tithesz anddeprived Uſurers of Chriſtian Burial , and 
curſed them to Hell. 

The Third Lateran Council was under Frederick the Firſt and 
Alexander the Third, by an aſſembly of 30 Biſhops,who made up 
the difference between this Alexander, and one Oftavianus and his 
Succeſlors Gindon and Fobn, a German taking up the quarrel with 
him ; which Diſſentions divided Ewrope into parties. Alſo the Albi- 
genſes under the name of Cathari,Publicans & Parerini;taking their 
Riſe from the Waldenſes,were here condemned ; Lombard,who af- 
firmed that Chriſt according to his Manhood vas nothing, was 
Cenſured ; Ordinations made by Schiſmaticks wholly abrogated, 
Private Oratoricsand Prieſts for Leprous perſons appointed, and 
the manner of Viſitations by Archbiſhops, Biſhops, and Deacons 
preſcribed. 

The Fourth Lateran Council was under Frederick the Second , 
and Jnnocentins the Third,with 400 Biſhops and 80 other Fathers. 
This Council rejected the Book of Foachinus the Abbot againſt P. 

Lombard;eſtabliſhedTranſubſtantiation, Auricular Confeſſion,and 
the Papal Abſolution of Subjects from their Allegiance:It exated 
an Oath from Secular Magiſtrates to expel Hereticks nominated 
by the Pope. This Council by Indulgencies encouraged thoſe that 
went with Croſles for recovery of the Holy Land under Godfrey of 
Bulloigne ;, prohibited Plurality of Benefices,and Sale of Reliques. - 

At Papia in the year 1160, the Emperour Frederick the Firſt 
convened a Council,occaſioned by the difference between Alexar- 
aer 3.andVitter the 4th.tor the Popedom after the death of Adrian 
the Fourth. In this Council Y:&or the Fourth was declared Pope. , 
Whereupon Alexander the Third convened a Council at Clere- 

monty 
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mont, in which he Curſed the Emperour, Pope Vi&or, and their 
Adherents. | : 

At Rome in the year 1180, a Council of 180 Biſhops was con- Ar Ron?, 
vened by the Popes Authority. Their Conſultations and Canons An 1180. 
were touching the form of EleCting Popes for the future, alſo 0 
touching Eccleſiaſtical Dignities and Diſcipline,touching Excom- 
munication, Reſidence, Continency,Plurality,Patronage, Preſen- 
tations, Feſtivals, Uſurers, Jews and Sarazens, and the like. 

At Rome in the year 1215. Pope Innoceatius the Third convened At Kone, 

a General Council, wherein the Dodrine of Tranſubſtantiation "2775: 
was ratified. This was another of the Zareran Councils. 

At Lions Two Councils, the Firſt called by Frederick the Se- 1-At Lions, 
cond, and Innocentins the Fourth, about the year 1244. In this $1244 
Council the Emperour that deſerved ſo well of the Chriſtian 
Chugch againſt the Infidels, was after four Excommunications 
depoſed by the Pope, prohibiting that any ſhould name him Em- 
peronr : Being thus Depoſed, he defends his Right by his Gzbilines 
againſt the Guelphes of the Papal party. Inthis Council appears 
no other Preſident than the Pope himſelf, who with 140 Biſhops 
and Abbots endeavoured nnder colour of recovering the Holy 
Land, by the Fifths of the Church to redeem the Eaſt. By this 
Council new Feſtivals were inſtituted for the Canonizing of Ro- 
man Saints. The Seventeen Inſtitutions aſcribed to this Council,. 
are ſaid to be rather Political and Polemical than Eccleſiaſtical, 
and (according to Bellarmine) are to be foundin the Sixth of the 
Decretals. 

At Lions the other of theſe Two Councils was under Rodolphus 2+ At Lions, 
the Firſt at Haſpurge , procured by Gregory the Tenth, conſiſting 
of at leaſt Seven hundred Biſhops : In this Council was preſent 
Michael Paleologus the Greek Emperour. Aquinas ſent for to this 
Council dies in his way thither, where Bonavenrure,after his being 
created Cardinal, died alſo. In this Council the Pope in behalf 
of the Holy Land requires a Sabſidy, the Tenth of all Eccleſi- 
aſtical Rights for the {pace of Six years. In this Council allo it 
was ordered , That there ſhould be bowing at the Name of 
TESUS. There were 31 Conſtitutions or Canons made by this 
Council, which though omitted by the Summuliſts, may yet be 
found in the Sixth of the Decrerdls. | 

At Vienna in the year 1311. under He»ry the Seventh, Clement At Yiennd; 
the Fifth being Pope, a General Council of aboye Three hugdred An-1311. 
Biſhops was convened. In this Council was ſet forth a Book of 
Papal Decrees, called Liber Clementiarum, which was ratified by 
this Council. In this Gouncil alſo it was,. that Corps Chriſt 
Day was Ordained to be a Feſtival, and the Order of Templers 
| 9 
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 _  tobequiteaboliſhed, for the Feruſalem-Expedition being ſtrongly 
Antonin. Hiſt. 1rd in this Council, the Templers are removed out of the way for 
Par-3-bH-3- nurthetin g of the Ab:ſſs Ambaſlador, and other Impictic s and 
Herehes. Whether Trithemin did hit the mark or not, it matters 
* not; Notorious it is, That the Templeys were very Richzbut if that 
were a ſufficient pretence for Herelie and Expulſion (as ſome con- 
ceive) then there would be no ſuch thing as the Church of Rome, 
at lealt not Orthodox. In this Council the Clergy arepermitted 
to take an Oath.of Allegiance, not of SubjeCtion to Lay-Magi- 
ſtrates ; alſo Peter Fohn,the Dulcimiſis,the Farricells, the Begwards 
and Begwins, together with the Lollards were condemned. Peter 
Fobn was condemned for denying the Soul to be the form of Man ; 
a new piece of Hereſte againſt Natural Philoſophy. The Conſti- 
tutions of this Council under the name of Clementine.,are extant in 
5 Books for a Supplement of the Canon Law, in which is thay fa- 
mous Decree of Conſtituting Profeſſors to be maintained by a com- 
petent Stipend at the Court of Rome, at the Univerſities of Par, 
| , Oxford, Bononia, and Salamanca, for the inſtructing in the Hebrew, 
m__ S-Tit.1. 4; abickand Chaldee Languages,whereby the Jews and Mahumerans 
_ might the more eaſily be converted to the Faith. 

g. Lateran, TheFifth Zateran Council in the year 1311. under Maximilian 
An.131i- the Emperour,Pope Julizs 2.Preſident thereof. It is ſuppoſed this 
_ ” _ Council was called for diſanulling another at P:/a, where ſome 
Councils Cardinals were metagainſt the Pope.There were convened atthis 
Edit. 5.0x0n. Council.1 14 Biſhops, and it had Twelve Seſſions, Five whereof 
were under 7x{:us,the other Seven were finiſhed by Leo the Tenth. 
Suarez, Cajetan, and Navarr profeſs this to a rejected Council. 
T he pragmatical Decree made at the Council of Baſil, in defence 
of Eccleſiaſtical Liberty againſt Popiſh Uſurpations,is here diſcu- 
ſed and exploded. The Immortality of the Soul is herealſo de- 
fended, concerning which many at that time doubted it, others 
wantonly diſputed it, and others heretically denied it. By this 
Council a reſtraint is laid on ſuch as in Preaching wrelt the Scri- 
ptures at their pleaſure to uphold and diſperſe ſome ſtrange Opi- 
nions ; whichreſtraint extended alſo to the impreſſion of Books 

not Orthodox, nor Licenſed as ſuch. 
t. At Piſa, At P:ſain theyear 1409. was (as ſome call it) a General Coun- 
An.140s, Cil,conſiſtingof Twenty three Cardinals, Three Patriarchs,three 
hundred Archbiſhops and Biſhops, T wenty *eight Governours of 
Monaſteries, anda very great number of Divines, and Ambaſlla- 
dours of Princes. The great Diſſention between Beneditt the 
Twelfth,and Gregory the Thirteenth was the occaſion of this great 
and Firſt Council at P:/a. Both which having becn Summaned, 
arc Depoſed by this Council, and Alexander the Eighth placed 
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in St. Peters Chair, which yet removed not the ſaid Duſſention ; 
notwithſtanding Alexander thus EleRed, is reckoned in the Catas, 
logue of the m_ There were Twenty three Seſlions of this 
Council, the Acts thereof Printed at Paris, An, 1612, are extant. 
They that conceive this to be a Headleſs Council(as Antonins and 
others) becauſe called in a tumult by the Cardinals , without the 
Popes Authority, do not conſider that at this time the Head was 
troubled with a double Impoſtume, and could not be conſulted in 
the caſe. 

At Piſathe Second Council was called by Maximilian the Em- 
perour, and Lewis the French King,againſt Pope Falius the Second, 
who(it ſeems) had obliged himſelf by an Oath'to haye a General 
Council within two years next after his Election tothe Popedom; 
but this not being performed, ſome of the more eminent Cardi- 
nals, under the proteQion of the ſaid Emperour and French King, 
meet at P:/a,and Summon the Pope to make his appearance there; 
inſtead whereof he Excommunicates them, the French King and 
all, the Emperour himſelf ſcarce cſcaping that Thunderbolt, and 
calls a Latreran Anti-Synod at Kome, before whom he excuſes his 
Oath, clears himſelf, and dies. Leo the Tenth ſucceeds, continues 
the Council, and ratihes many Decrees ; whereupon the P:ſan Car- 
dinals upon their Submiſſion are reſtored to their former dignity. 

At Conſtange inthe year 1414. a Council with great dithculty 
was convened by the Emperour S:g:/mond and Pope ' Fohn the 
Twenty third, conſiſting of about a Thouſand Biſhops and Do- 
(tors, for the removing of the Popiſh Schiſms out of the Weſtern 
' parts, and pacifying the Difference which happened between 
Three Popcs,all ſtriving for the Popedom, viz.Pope Fohn, whom 
the /ralians et up: Pope Gregory, whom the French ſet up : and 
Benedittwhom the Spaniards ſet up. This Council continued four 
years; in which all the ſaid Three Popes were Depoſed,and Mar- 
tinus elected Pope. Others relate it ſomewhat otherwiſe, As if. 
after Gregory the Eleventh,ſomeCardinals exaltedUrban the Sixth, 
Others, Clement the Sixth. The Nations are divided into.parties, 
our Engliſh (as reported) with the French and Spaniard adhering 
to Clement ;, but Vrbandying at Rome, Boniface the Ninth ſupplies 
his place, but A-2gelus a certain Venetian ſucceeds him under the, 
title of Gregory the Twelfth. Clement alſo being removed , had 
for hisSuccellor Perer de Luna a Spaniard, under the name of Be- 
nedi the Thirteenth. To quench this Flame the Cardinals and 
Biſhops meet ar P:ſa, where they exalt one of Creer unto the Papal 
dignity, under the Title of Alexander the Fifth , who ſickening 
ſuddenly by an Intoxicating clyſter,was ſucceeded by Fohn the 234 
by Eletion of the P:ſan Cardinals, who by the periwaſion of - 
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faid Emperour S:giſmond called this Council at Conſtance, aud be- 
ing preſent at the fame, was firſt 'accuſed of many Crimes, then 
depoſed, and Martin the Fifth exalted by the Council to the Pa- 
pal dignity. ' There were 45 Seſſionsof this Council, in the 8rh 
whereof the Doctrine of John Wickliffe .was condemned, and his 
Bones ordered to be taken out of his Sepulchre and burnt. In the 
13th Seſſion thereof it was Ordained, That no Prieſt under pain 
of Excommunication, ſnould communicate unto the People under 
both kinds of Bread and Wine.In the 1 5rh Scſſion the Sentence of 
Condemnation of Fohn Huſſe was read and publiſhed, and him- 
ſelfdelivered to the Secular Power to be burned. In the 2 1 Seſſion, 
the Sentence of Condemnation was pronounced againſt Ferome of 
Prague,who was alſo dehvercd to the Secular Power to be burned. 
In this Council it was concluded , That the Council is above 
the Pope; and that an Engagement with an Heretick is not to 
be kept. 

At Baſil in the year 1431. was a General Council Aſſembled, 
procured by S:igiſmond the Emperour of Pope Aartzn the Fifth,and 
afterwards of Emgenizs the Fourth, in which Cardinal Julian of 
Arelatum was Preſident, and which continued nigh 18 years. This 
Conncil had 45 Sefſions, and therein it was alſo concluded (asin 
that of Conſtance,) That the General Council is above the Pope, 
and that all perſons ought to be ſubject to the General Council, as 
Children are ſubjettothe Authority of their Mother. Pope Eu- 
genius confirmed this Council by his Apoltolical Letrers, whom 
notwithſtanding this Council Depoſed, and in his room choſe A- 
medeus Dake of Savey to be Pope,whom they called Felix the 5th. 
For this Pope Exgenixs the Fourth, being cited and not appearing, 
was depoſed for his Contempt, and the {aid Amedeus Duke of Sub- 
axdia, who lived an Hermites life in the Mountains of Ripalia, by 
the Cardinals is exalted to the Popedom , and ſtyled Fel:x the 
Fifth. Beſidesthe Declaring here, T hat the Council is above the 
Pope: It was alſo Confirmed, T hat the Pope cannot diſlolve,prc- 

long or remove the Council,being lawfully called. Yet after this 

the ſaid Exgenius conſtituted an Anti-Synod at Ferraria, which af- 

tcrwards removed to Florence,where he acted with the Greeks, the 

Emperovr being preſent. They of Baſu mean while confirmed the 

pragmatical Decree, condemned Popiſh Baſtardy,ſuppreſſed Con-- 
cubines, and ordered how the Jews might be brought to Chriſtia- 
nity.They declared alſo the Bleſſed Virgin to be free from the con- 
tagion of every ſin, indulged to the Lay-Bohemians the uſe of the 
Cup in the Euchariſt, and by reaſon of a raging Peſtilence be- 
take themſelves from Baſil to Lauſarma, where the Emperour Fre- 
> o—_— Duke Amearus to renounce the felicity of Pope 
elix. At 
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At Florence 1n the year 1431.4 Council contrary tothat at Baſil, At Florenre, 


yet litting and vndiſſolyved, was held by Pope Exgenius, in which A143 


Council the Emperour and Patriarch of Conftantinople with many 
others of the Greek Church were preſent, and were prevailed 
with to yield to many points of the Roman Church, but could 
never be prevailed with to believe their Doctrine of Tranſubſtan- 


tiation. This Florentine Council began at Ferraria, under Alber- 


tus Emperour, and Egenius the Fourth, wherice by reaſon of a 
Peſtilence it did remove to Florence,and was there finiſhed. In this 
Council were 141 Biſhops, the Pope himſelf Preſident, who de- 
poſed the Council of Baſ# at the ſame time by the Germans.There 
were preſent at this Council Fohn Palzologus, with the Patriarch 
Toſeph, and the Greek Doors. In this Council were debated cer- 
tain Articles concerning the Proceeding of the Holy Ghoſt,with the 
Addition to the Nicene Creed [and fromthe Son, | Purgatory, the 
Power of Suffrages,and Sacrifice to the Dead,Tranſubſtantiation, 
the Adminiſtring unleavened Bread in the Exchariſ?, but eſpecially 
the Popes Supremacy. 


At Trent in the year 1546. was a Council held under Charles Ar Trent, 


the Fifth and Ferdinand the Tenth, Paul the Third , Fulins the An154% 


Third, Ps the Fourth, Marcellus, and Paulus the Fourth ; for 
this Council continued nolefs than Eighteen years: At the Firſt 
Meeting whereof were Seven Seſſions in the Two firſt years 
thereof. The Second Meeting was in the time of Pope Fulins 
the Third, Az.1551. which had only Three Seſſions, by reaſon of 
Wars happening 1n Germany : At this Second Meeting the French 
King proteſted againſt this Council. The Third Meeting whereof 
was Nine ycars after the Second, it being appointed by Pope Pixs 
the Fourth ; there having been in this interval, ſince the Second 
Meeting, when Fidius the Third was Pope, two other Popes, 
viz,, Marcellus and Paulus the Fourth. Ar this Third and laſt 
.Meeting there were Nine Seſſions, the Laſt whereof began the 
Third of December, An.1563. The chief points treated of at 
this Council were concerning the Scriptures, Original Sin, Juſti- 
fication, the Sacraments in general, Baptiſm, the removing of 
the Council, the Euchariſt, Repentance,Extream UnCtion, Com- 
munion of Lay-perſons under one kind, the Sacrifice of Maſs,the 
Sacrament of Order , Matrimony , Purgatory , worſhipping of 
Reliques, Invocation of Saints, Worſhipping of Images, Indul- 
gencies, the choice of Meats,Faſtings,and Feſtivals. The Hiſtory 
of this Council of Trent is extant. 
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Of National Councils there have been many more than what 
are before-mentioned, as here in Britain, and In Traly , Spain, 
France, Germany, the Eaſtern and African. In Ttaly it is faid, 
that there are to be found 115 ſuch Synods, as it were National, 
which go under the Name of Roman Councils, But ſuch as are of 
the moſt Remark in each of theſe Countreys, aud the principal 
things they determined, you may find a touch of (and no more) 
in the Learned Biſhop Prideaux's Synopſis of Comncils, in the 8th _ 
Chapter, Edir.5. Oxon.1672. 


CHAPF. XL. 


Of Excommunication. 


. What Excommunication # : It #« Twofold. 


By what Appellations the Greater and Leſſer Excommunication 
are known and diſtinguaſhed \ their reſpettive derivations and 
ſranifications, ard the nature of cach. 

Eccleſiaſtical Cenſures in the gencral may be Threefeld. 


. What the Law intends by Execommunication ipfo facto. 


What the Excommunicate #5 nor debary'd of by Lay. 


. Legal Requiſies to the due pronunciation of the Sentence of Ex- 


Communication, 

What courſe the Law takes with an Excommunicate, after Forty 
days ſo perſiſting obſtinare, 

The ſeveral M4 of Excommunication ipſo facto, enumerated 
by Lindwood. 

T he. Cauſes of Excommunication ipſo fato, by the Canons now 
in force in the Church of England. 


. The ſeveral Writs at Law touching perſons Excommunicate,and 


the Cauſes to be contained in a Significavit, whereon the Ex- 
communication- proceeded, 


. What the Writs de Excommunicato Deliberando, alſo de 


Excommunicato Recipiendo.do ſignifie in Law. 


. A ſufficient and lawful Addition ro be in the Significavit, and 


in the Excom.Capicnd. Vid. Sef4.1o. 


. Several Statutes touching Perſons Excommunicated. 
. Excommunication for ſtriking inthe Church. 
. Whether a Biſhop hath Turiſdittion, or may. Gite- a' man out of 


his Diocefi. 


. What are the Requiſues of a Certificate of Excommunication 


for ſtay of Afitons, and how it aught to be. qualified. 


. A Significavit of Excommunication for nor Anſwering Ar- 


ticles, not ſhewing what they were, not good. 


. By whom an Excommunication may be Certified, and how. 
. In what caſe the Significavit of a» Excommunication ought 


toexprefs one of the Cauſes mentioned inthe Statute. 


. Whether a General Pardon doth diſcharge an Excommunica- 


tion for Contempt _— to'the Pardon, or ſhall diſcharge 
tbe Coſts of Court thereon, pe 
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(2)11 queſt. 
3.cap. nthil in 


Jur.Can. 


(©) Mar 18.17- 
1 Cor.g.9.11. 
z Thell.3: I 4+ 


21. A man taken upon an Excom. Cap. and diſcharged, becauſe 
the Significavit did nor expreſs the party to be Commorant 
within the Biſheps Dioceſs at the time of the Excommunica- 
rtiON- 

22, Where aman is twice Excommunicated,wherher an Abſolution 
for the latter ſhall purge the firſt Excommunication. 

23. Whether a Prohibition {ies ro the Eccleſiaſtical Court, upon 
Obſts there given, not in an Attion at the ſuit of the party, but 

1 an Information theye exhibited, 

24. What Remedy in Lay for a party wrongfully Excommuni- 
cated, and ſo remaining Forty days, without ſuing a Prohi- 
bition. 

25. Whether a Perſon taken by a Capias de Excom. Capiend. be 
Bailable or not ; And whether the Biſhop take Bond of 
the Excommunicate ro perform ſubriffon for their Abſolx- 


1107. 


Law,in the Law-French thereof, Excommengement, is 

a Cenſure of the Church, pronounced and inflicted by 

the Canon or ſome Eccleſiaſtical Judge lawfully Conſtituted, 
whereby the party againſt whom it is ſo pronounced, is pro tempore 
deprived of the lawful participation and Communion of the Sa- 
craments. And isalſo ſometimes (as to Offenders)a deprivation 
of their Communion , and ſequeſtration of their perſons from 
the converſe and ſociety of the Faithful. And therefore it is diſtin- 
gviſh'd into the Greatey and Leſſer Excommunication ; the Greater 
comprizing as well the latter asthe former part of the aboveſaid 
definition or deſcription ; the Leſſer comprizing only the former 
part thereof. De Excepr. c. 4 nobis, Lindw. de Cohab.Cler. gl. in verb. 
Sacramenta, Excommunicatio , quaſi , extra Communionem, . For 
Excommunication is,. Extra- Communionem Ecclcſie ſeparario , wel 
Cenſura Eccleſiaſtica excludens aliquem & Communione Fidelium ( a ). 
This Eccleſiaſtical Cenſure, when it is juſt, is not by any means 
to be deſÞiſed or oppoſed ; for Chriſt himſelf is the ' Author 
thereof (b). Anciently among the Hebrews, ſuch perſons as were 
Excommunicated were termed Apoſynazogi,as being quaſsSynagog 4 
exatti, and tobe ſhun'd or avoided of all men until they repented. 
That of our Saviour in Marth. 18.17, [ Ler him be unto thee 4s an 
Heathen man, and a-Publican] ſeems torefer to ſome ſuch Excom- 
munication, the power whereof by way of Judicature being then 


"FF Xcommunication, commonly termed in the Common 


inthe Jewiſh Sanhedrim, or Colledge of Elders. 


(2.)This 


Of Excommunication. 


*(2.) This Eccleſiaſtical Cenſure, when limited or reſtrained 
only to the Leſſer Excommunication,the T heologs/ts will have to be 
underſtood by the Greck word Anathema, Accurſed or Separated z © 


and when it extends to the Greater Excommunication, then to be | cx. 16.22. 


underſtood by the Syriack word Maran-atha, or [Our Lord cometh ] 
Anathema Maran-atba, [ Anathema] Let him be accurſed, quali, 
Devoted to the Devil , and ſeparated from Chriſt and his Churches 


Communion : [| Maran-atha] Some take this for a Syriack word (c). (c)Brr, Annor .. 
Others, not ſo well ſatisfied with that Judgment, will have it to * ! Cor. 16, 
be a Chaldee word, yet uſed in the Hebrew, and familiarly known { j1c.1., com. 
among the Greeks (4d). [Maran-atha] viz. [Our Lord cometh,] jid.v Buxtorg,. 
for Maran is, Our Lord, and atha,cometh; or rather three words Lexic. 


more properly, viz. Mara-na-atha, Our Lord cometh. Being a word 
uſed in the greateſt Excommunication among, the Chriſtians, inti- 
mating or implying, T hat they ſummoned the perſon Excommu- 
nicated before the dreadful Tribunal at the laſt coming of the Son 
of God, or that ſuch as were under this cenſure of the Church, 
were given up and reſerved to the Lords coming, to be judged by 
him; and mean while (without Repentance and Abſolution) are 
to expect nothing,but the terrible coming of Chriſt to take Ven- 
geance of them, To which that Propheſie of Enoch ſeems to al- 
lude, Behold, the Lord cometh with Ten thouſands of his Saints, to 
execute Fudgment upon all;,c>c. The Vencrable Mr. Bede doth ſup- 
pole, that this antwers to the heavieſt Curſe amonglt the Zews ; 
tor they had (1) their [N:ddui, ] (2) their [Cherem] that is, A- 
nathema. This their Cherem, was eithcr the ſimple and ſingle Ana- 
thema, or their Shematha or Maranatha : For this dreadful kind of 
Excommunication, here called aran-atha, the Fews called Sama- 
tha; Sem ſignifying the name of God Terragrammaton,. or Feho- 
vah,and atha, he cometh; though. others will have that Samatha 
to be derived from [Sam] that is [their,] and «{Mitha] that is 
[ death,] T heir death.But not to inſiſt further on the words where- 
by this Eccleſiaſtical cenſure of Excommunication is ſignified ; for 
that is but asa Flaſh of Lightning, in reſpect of the Thunder of 
the Curſe it ſelf, | 

(3.) Although every Excommunication is an Eccleſiaſtical Cen-- 
ſure, yet every Eccleſialtical Cenſure ignot an Excommunication 
for an Eccleſiaſtical Cenſure may be as as well per Suſpenſionem, 
and per Interdiftum, as per Excommunicationem. Extr. de verb. ſig. 
c. querenti, Hanc autem Cenſuram fulminare poſſunt Eccleſ, Prelatt, 
quibus ab homine, Lege, wel Canone, aut Conſuetudine tribuitur Turt- 
diftio Ordinaria, De Offc. Ord. c. cum ab Eccleſtar. 


(4.) It- 
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4. It hath been ſometimes queſtioned,what the Law intends by 

Excommunication pſo fatto ; that Clauſe imports, ac fi dicerer, 
ipſo jure , that is, nullo hominis minifterio interveniente, Not. 
Arch. de Reſcrip. c.1. verb. ipſo jurez{sb.,6. Lindw, de Off. Archid. 
gloſſ. in c. Ut Archidiacon, verb. ipſo facto. And regularly when 
a perſon is Excommunicated , it is not imtended only of the 
Lefſer Excommunication ; Nam Excommunicatio ſumpliciter prolata, 
enrelligirur de Adajori. Extr. de Sen. Excomm, C. Si quem 11, q. 3. 
debert. & Lindw. glefſ. verb. Excommunic. c. Exhorrenda. De 
Procyratorib, 
_ (5.) Notwithſtanding the Law doth not exclude the Excom- 
municate from ſuch lawful Acts, as ſine quibus vix poreſt conſiſtere 
vita hominis. Gloſſ, ibid. in verb, Au Legitimo, And although 
depending the Excom munication, he is diſqualified to commence 
Actions at Law as a Plaintiff, yet he may ad ſui defenſicnem ap- 
pellare, & cetera in Frdicio facere Cf exercere, que ad ejus defer- 
ſronem pertinent. Gl;fſ. Lindw. #bid, And according to Lindwoed, 
he may Matrin;oninm Cortrahbere ;, etiam & Teſtari. Lindwood 
ibid. 

(6.) ThisScntence of Fxcommunication ought not to be pro- 
nounced againſt Offenders otherwiſe than rite & cum debita ſolen- 
nirare, that is, juris ordine ſervato;, and therefore the Canon re- 
quires, That there iſſue a Summons or previous Citation to the 
Delinquent,befure Sentence of Excommunication be pronounced 
againſt him. Primo vecetur Delinquens propoſiturnus Cauſam ratio- 
nabilem, quare pronunciari non debeat incidiſſe in dittam Sententi- 
am, Ad effeftum namque guod aliquis denuncietur Excommunica- 
ens, & Canone vel Coriſtitutione requiritur Citatio previa, c. St per 
vim vel alio modo, |. fin. de Man. © Obed, c. inter quatuor. de Cenf, 
c.fin.in Occ. cum gloſſ. So likewiſe the Canon is, That Nemo Ex- 
communicationem promulget ,ubi Exceſſus non eſt manifeſtus, niſi Me- 
nitione Canonica precedente. Lindw: de Sententia Excom.c.Ut Archi- 
diaconi., Unleſs the ſame party for the fame cauſe be Excommuni- 
cated again, in which caſe there needs not any previous Citation 
or Monition, as before, Nam Excommunicatio que ſit ſepins ex ea- 
dem Cauſa, poreſt fiert nulla Citatione, nullagque Monitione previa. Ibid. 
c, preterea, ver, Excommunitetur : For 1n truth this Excommunica- 
tion in ſuch caſe is not-any new Sentence of Excommunication,but 
only a Renovation of the former with an Aggrayation; for which 
reaſon it is, that ſuch Excomnmnication as is again pronounced 
againſt the ſame perſon for the ſame cauſe repeated by him, may 
be nulla Citatione, nullave Monitione precedente, Ibid. & Extr, de 
Tudets, Cc. ita quorundam, Whence it doth appear, That a perſon 

Excom- 
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Excommunicated may be Excommunicated again, either for the 
fame or ſome other new Cauſe. 1bid,& 3. 4.4. #geltrudam, ' And 
alrhough the firſt Excommunication is in effect ſufficient for the 
ejecting ſuch an one out of the Church,ſo that he who is once caſt 
out of the Church, amplins excluds non poteſt , yet by this Second 
Denunciation there follows another efteCt,and that is, That there- 
by he may be reputed and held by all the Faithful in all places, asa 
perſon utrerly ſhut out of the Church , donec per ſuwmn Tudicem 
ſecundum formam Eccleſia fuerit abſolutus. Gloſſ. ibid, yerb.C> denun- 
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( 7.) Alſo, when a perſon Excommunicated hath Forty days Old N.B.z4, 
perſiſted in his obſtinacy contrary to Law under that Sentence, 35-5 


the Biſhop may then make his humble addreſs to the King for 
the apprehending and impriſoning ſuch obſtinate Excommuni- 
cates; but this may not be done by any inferiour to a Biſhop,/Vam 
ad rogatum prelatorum inferiorum Rex non conſuevit ſcribere pro Ca- 
prione Excommunicatorum, Lindw. de Sententia Excom. c. preterea. 
glofſ. in verb. Prelatorum, And thereforeif a wan be Excommu- 
nicated by any inferiour toa Biſhop, as by a Dean, Archdeacon, 
or the like, yet the Supplication for his Majeſties Writ ought ta 
be by the Biſhop of that Dioceſs, and in his Name ; Nam In- 
feriores Epiſcopus non poſſunt invocare Brachium Seculare, Ibid. & 
Lindw., de Cohab. Cler, + Mul.c.1.' $. & fi nec. ver. Brachium 
Seculare, And in caſe the Biſhop ſhall herein refuſe to do what 
the Law requires, he may be conſtrained thereto by the Arch- 
biſhop. Fhid. C& de jur. patron, c.nulius, Nor can the Excommu- 
nicated perſon, who (after Forty days perſiſting in his obſtinacy) 
is upon the Kings Writ (on the Srgnificavit ) pro Corp. Excom, 
Cupiendo apprehended, or like to be apprehended, evade Impri- 
ſonment, or defend himſelf by an Appeal, or by virtue thereof, 
or by ſhewing the ſame to the Temporal Judge , that ſo under 
pretence of a dependency of an Appeal he may eſcape Impriſon- 
ment z becauſe ſuchAppeal as to the validity or invalidity thereof, 
or reneat vel non teneat , legitima vel non legitima , falls under the 
{crutiny and examination , not of the Temporal , but Eccleſt- 
aſtical Judge ; and therefore, ſi tals indago fo diſcuſſio pertains 
not to the Secular Judge, it were frivolous to alledge that before 
one not qualified to examine the merits of the Appeal. Dz#. c. 
preterea. gloſſ. in verb, Dari deber, And as perſons Excommuni- 
cated cannot legally have any ſhelter or ſubterfuge under pretence 
of ſuch Appeals: ſo neither do the Canons ſufter the Contem- 
ners of this Sentence of Excommunication to go unpuniſhed ; 
under which number regularly and generally are computed all. 
luch as animo indurato do perſevere under Excommunication by 
Yyyy the 
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the ſpace of Forty days; according to-the Cuſtam of the Realm 
of England. Lindw. de Sententia Excom, c. ut Archidiacomui. gloſ. 
#n verb. Contemuentes. - But more particularly the Canons fold 
them Contemners of this Excommunicatian , who add Cu 
culpe;, or go into the Church, albeit Divine Service be not then 
celebrating, unleſs it be to hear the Word preached, which being 
cnded, he is immediately ta depart ; or ſtand at the Church-door 
inthetime of Divine Service, and hearing the ſame, albeit he ga 
not within the Church it ſelf; or thruſt himſelf inro the company 
of others, when it isin his powertoayoid it; or laſtly,when he 
continues tao long ſecure under ſuch Sentcace of Excommunica- 


' tion without repentance , whereby the Law concludes ham {@ 


manacled by his obſtinacy, as no Spiritual Phyſick can have any 
operation upon him: And although regularly the Return of ſuch 
a one is to be expected aſque ad annum ; yet in this Kingdom (quoad 
snvocattonem Brachii Seculars) it is ſuſficieatif Forty days be ex- 
pired after his Excommunication, /bsd. c. 1, autheritate glef. in 
verb, Contemnentes, And whereas we often in the Law meet with 
certain Caſes of Offences, incurring the Scatence of Excommu- 
nication ipfo fatto, that is, 2s aforeſaid, »ullo homunis winufterio 
antervenicnte;, Requirttur tamen, even inthat caſe, Senrentia Decla- 
ratoria, C, cum ſecund, Leges, de Heret, li, 6. © Lindw, de Foro 
Comp-c.1. gleſſ.in verb. Tpſo fatto. 

8.) It is therefore not impertinent here ta inſert, what prigs 
cipally thoſe Offencesare, on the Guilty whereof the Law doth 
inflict this Excommunicatirn ipſo fatto, Lindwood tells us, that 
thereare found among the Canons aud Conſtitutians Provincial 
thefe Caſes following, wherein Excommunication ipſo fatta is 
mcurr'd; viz. (1) A wilful and malicious unpeding, the execu- 
tion of the Canonagainſt Incantinency, ſpecially in Eccleſiaſticks 
as to Concubines. (2)A clandeſtine and ſurreptitious Proceeding 
at Law, even tothe Writ of Baniſhment,againſt an innocent per- 
ſon, and ignorant of the Proceeding. (3) Bigamy. (4) Falſe 
Accuſing of any Innocent Clergy-man before a Temporal Judge, 
whereby he happens to ſuffer under the Secular Power. (5) A 
laying Snares to entrap any in holy Orders, whereby afterwards 
to charge them falfly before the Secular Powers with Crimes , 
whereof they were not guilty. (6) A violation of lawful Se- 
queſtrations made by the Biſhops, their Vicars general, or prin- 
cipal Officials. (7) Theexercile of Eccleſiaſtical Juriſdittion by 
any Clerk married, or by any Lay-perſon , in matters only and 
properly pertaining to the cognizance of the Church. (8) Dif 
obedience to the Gregorian Conſtitution , forbidding the holding 
of Two Benefices Incompatible cum Cara animarun wetdont a 
Diſpen. 
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Diſpenfation. (9) A procuring to be Preſented to a Benefice that: 
is already full of an Incumbent, by virtne of the Writs of Quare 
non admiſt, or Quare Impedit , or the like. (10) Abettors and 
Adviſors of any to fraudulent Conveyances or Deeds of Gift # 
fraudem Eccleſie, Regis Creditorum, aut heredum, (11) All ſuch 
as hinder any of what quality ſoever, that are legally Teſtable, 
from making their laſt Wills and Teſtaments, or afterwards do 
unjuſtly obſtruR the due execution of the fame. (12) All ſuch 
as hinder the devotion of the people, in making their Offerings 
and paying their Tithes, converting them to their own ule. 
(13) All ſuchas deny the gathering of the Tithes of any Fruir, 
or moleft and hinder the, Colleftors thereof. (14) All Lay- 
perſons who,uſurp upon fich Oblations and Offerings as are due 
and appertain only to Eccleſiaftical perſons, without their afſenr 
and the aſſent of the Biſhop. . (15) Sacrilegious perſons, and all 
ſuch as invade the juſt Rights , Libertics, or Revenues of the 
Church, or -otherwife unjuſtly poſſeſs themſelves de bonrs Eccle- 
ſtaſticis. (16) All Bayliſſsand other Officers, that unjuſtly enter 
upon the Gonds of the Church, or unduly exat from the fame, 
or commit Waſt upon any the Revenu2s of a'Church vacant. 
(17) All oppugners of Epiſcopal Authority, or thar reſift and 
oppole the exerciſe of Ecclefiaſtical Juriſdiction , and all fuch as 
diſſwade others from their due obedience thereunto. (18) All 
fuch as being impriſoned for their contempt to fome Eccleſiaſtical 
Sentence, are thence ſet at liberty contrary to the Liberties and 
Cuſtonis of the Church of England, being Excommunicate per- 
ſons when they were firft apprehended. *' (19) All fach as vio- 
lently uſurpupon the propriety of ſuch Trees and Fraitsas grow 
inthe Church-yards, rooting them up or felling them down, or 
mowing down the Graſs thereof, contrary to the will and with- 
out the conſent of the Rector, or Vicar of any Church, or Chap- 
pet, or their Tenants. ' (20). All ſuch as ſhould no rit8 ſolem- 
Nize Prohibited Marriages , that is, ſuch as have any Canonical 
Imp:diment. (21) All fuch as contrary to the true Catholick 
ſenſe ſhall aſſert any thing, or lay down poſitions, or make pro- 
poſitions, ſavquring of Hereſie , publickly ,in the Schools. 
(22) Alt ſich 28 intheir Preaching, or otherwiſe, ſhall violaterhe 
Canon, that. enjoyns a due exarnunation and.approbation of ;per- 
ſons before they are admitted to Preach the Word of God, 
(23) Al ſich, as reuchingehe Sacraments aſſert any thing beſide 
or contrary to the determination of the Chutchy, or'catl fach 
things ipto doubt, publlickly, as ate defined and ſtated by rhe 
a ne Voatip Undverſties do(after apteinpaition 
tothe contrar tary Ojint , vraffeer tine Moor 
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poſitions or Concluſions, touching the Catholick Faith, or good 
Manners,of an ill tendency, contrary to the determination of the 
Church. (25) All ſuch Clerks as without Eccleſiaſtical Autho- 
rity, ſhall of themſelves or by any Lay-power intrude themſelves 
into the poſſeſſion of any Parochial Church, or other Eccleſiaiti- 
cal Living, having Ceram animarum, Theſe Caſes, and ſome 0- 
thers, now not of uſe inthis Realm, are enumerated by Linawood. 
Lindw. de Sententia Excom. c. ult. gloſſ. in verb. Candelis accenſis. 
But there are very many other Caſes in the Canon Law that tall 
under this Excommunication #pſo fatto, by which in the Law is 
ever underſtood the Major Excommunicatis, and was wont to be 
publiſhed and denounced in the Church four Solemn days in every 
year,when the Congregation was likelieſt to be moſt full,and that 
in Majorem terrorem. 
(9.) The Cauſes of Excommunication ipſo fao, according to 
the Conſtitutions and Canons Eccleſiaſtical of the Church of 
England, now in force, are ſuch as theſe, viz. (1) Impugners of 
the Kings Supremacy. (2) Aſfirmers of the Church of England, 
25 now eſtabliſhed, to be not a true and Apoſtolical Church, 
(3) Impugners of the Publick Worſhip of God, eſtabliſh'd in the 
Church. (4) Impugners of the Articles of Religion, eſtabliſhed 
in the Church of England. (5) Impugners of the Rites and 
Ceremonies eſtabliſhed in the Church of England. (6) Impug- 
ners of the Government of the Church by Archbiſhops, Biſhops, 
&c. (57) Impugners of the Form of making and conſecrating 
Archbiſhops, Biſhops, &c. in the Church of England. (8) Au- 
thors of Schiſms in the Church. (9) Maintainers of Schiſma- 
ticks, Conventicles, and Conſtiturions made in Conventicles, 
Likewiſe by the ſaid Canons, the Eccleſiaſtical cenſure of Ex- 
communication is incurr*d by all ſuch Miniſters, as Revolt from 
the Articles unto which they ſubſcribed at their being made Mi- 
niſters, and do not reformafter a Months ſuſpenſion : alſo, by all 
ſuch perſons as refuſe the Sacraments at the hands of —_— 
Miniſters, after a Months obſtinacy, being firſt ſuſpended: alſo, 
by all ſuch Miniſters as without their Ordinaries Licenſe under 
his Hand and Seal, appoint or keep any Solemn Faſts either pub- 
lickly or in private Houſes, having been formerly ſuſpended for 
the ſame fault ; and finally by all Miniſters who hold any private 
Conventicles, to conſult on any thing tending to the impeaching 
or depraving of the Doctrine of the Church of England, or of 
the Book of Common-Prayer , or of any part of the Govern- 
ment, and Diſcipline now eſtabliſhed in the Church of England, 
which by the Seycnty third Canon , is Excommunication #pſo 


alto, 
— (10.)Touch- 
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(10.) Touching perſons thus Excommunicated, perſiſting For- 
ty days in their obIſtinacy, there are Three ſeveral Writs at the 
Law, iſſuing from the Secular power, viz. Excommunicatos Caps- 
endio: Excommunicato Deliberando: Excommunicato Recipiends, 
The Excommunicato Capiendo is a Writ iſſuing out of Chancery, 
directed to the Sheriff, for the apprehending and impriſoning of 
him who hath obſtinately ſtood Excommunicated Forty days; for 
the contempt to the Eccleſiaſtical Laws,of ſuch not in the interim 
obtaining their Abſolution , being by the 'Ordinary certified or 
fhgnificd into Chancery, the ſaid Writ iſſues thence for the appre- 
bending end impriſoning them without Bail or Mainprize, until 
they conform (6). Which Writ, as by the Statute of 5 Eliz. 


c.23. is tobe awarded out of the High Court of Chancery, ſo it , piiz.c.: 
. . . 0 ke . . 0 Zo 
is to iſſue thence only in Term time, and Rerurnable in the Kings Orig. Reg. 
Bench the Term next after the Teſte thereof, and to contain at Wrirs,to. 55, 


leaſt Twenty days between the Teſte and the Return thereof. 57: 
And in caſe the Offender againſt whom ſuch Writ ſhall be a- 
warded, ſhall not therein have a ſaſficient and lawful Addition, 
accordingto the form of the Stature of 1 H.5. Or if in the Sig- 
nificavit it be not contained , That the Excommmuication doth 
proceed upon ſome cauſe of Contempt, or ſome Original matter 
of Hereſie, or refufing to have their Children Baptized, or to re- 
ceive the Holy Communion, as it is now vſed in the Church of 
England, or to come to Divine Service , now commonly uſed in 
the ſaid Church, or Errour in matters of Religion or Doctrine 
now received and allowed in the ſaid Church, Incontinency, Uſu- 
ry, .Simouy, Perjury in the Eccleſiaitical Court , 'or Idolatry : 
That then all pains and Forfeitures limited-agajaſt ſuch perſons 
Excommunicate by the ſaid Statute of 5 Elzz. 23. by reaſon of 
fuch Writ of Excom. Capicnd, wanting fuſficient Addition , or of 
ſuch S:gnificavie wanting all the Cauſes aforeſaid , are void in 
Law (6c). | | 

(11,) The Excommunicato Deliberando, is a Writ to the Under- 


(:)di&.St. 
El.21. t 


Sheriff for the releaſing and delivery of the Excommunicate per- 014 N.B.; 5.2. 


ſon out of Priſon, upon Certificate-from the Ordinary into the 
Chancery of his Submiſſion, Satisfaction, or conformity to the 


Eccleſaſtical Juriſdittion (4). And the Excommunicaro Recipi- (4) Fu: 


endo, is a Writ whereby Excommunicated/perſons, who by reaſon Writs.f0.67+. 


of their obſtinacy having been committed: to Priſon, and thence 
unduly dehvered, before they had given ſufficient Caution'or Se- 
cufity to obey the Authority of the Church, are to be ſought for, 


and committed again to Priſon (e}). This Sentence of Excom- (*) Reg: of 
munication by the 65#h Canon pronounced againſt any, and not W's #9. 


abſelved within Three Months next after, is every Sixth Month 
enſuing, 
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caluings 28 well in-the PariſhGhurchz+ 288 the Cathedral of the 
Dioceſs wherein they Femains; by the. Miniſter openly in time 
of Divine Seryice ypon ſome Sunday, to-be denounced and de- 
clared Excommunicatez and where by the 68:þ Canon Miniſters 
are enjoyned not to Refuſe to Bury,it is with an exception to ſuch 
perſons Deceaſcd, as were denounced Excommunicated Majors 
Excommungeatione for: ſome grievous: and notorius Crime » and 
(Can, 65,58 of whole rgpentance:no.man isable to teſtifie(f)). - 
_ (12,) AsSentence;was given in the.Chancellors Court at Oxford 
at the Suit of B,againit H.and thexgeupon #. was Excommunica- 
ted,and taken in'LZoazdon, upon the Writ of Excom,Capiendo. And 
it.came intathe Kings B2nch, where he pleaded, Thas there was 
\. po Additigainthe Sygrificavityaccording to'tlie:Stature of 5 Eliz.. 
.  , and thereupon prayed to begliicharged. And the Opinion of the 
; ; CourtWey, That by the Statatcot. 5 Elg.: the Penalties mentio- 
nedin the faid Statute are. diſcharged, but not the Impriſonment 
(z)Hill. 6 Car. nor the Excommunication (g,). 
—_ =_ (13.) By the Statute of 9 Ed, 2. 12. the Writ de. Exeom. Capi: 
ToucRep, (do may;heamarded to takea Clerk Excommunicate for Conty- 
macy,. alter Forty:deys- And by the Statute of 9 E. 2. 7. the 
Kings Letzers may a9t be ſent to an Ordinary ta Abſelve an Ex- 
communicate, but where the Kings Liberty is prejudiced. By the 
Statute of 5 & 6 E4,6.c4p.4. ſtriking, or laying of violent hands 
upon any perſon in a Church or Church-yard, is Excommunica- 
tion. And by the Statute of 2 Ed.'6. 13,;it is Excommunication 
ta diſobey. the Sentence of an Eccleſiaſtical Judge in Cauſes of 
Tithes, ' Bythe Statute of 3 Fac. 4.-the Sheriff may apprehend 
a Popiſh Recufant ſtanding Excommunicate; and by the Statute 
of 3 74c,5. a Popiſh Recuſant convicted, ſhall ſtand as a perſon 
Excommunicate, And by the Statute of 3 E4. 1. 15. he that is 
Excommynicated ſhall bedehbacred of Mainprize, .. . 7 
(14.) ”. againſt E. in the Eccleſiaſtical Court, where the $ujt 
was for Striking in the Church, which by the Second: Branch \of 
the Statute of ;5,E4. 6. gap. 4. sExcommunication pſa fa#o,” - By 
which he ſurmized himenerdsfſe in pernam Excommunicationss,, And 
being Sree tloF5G.r And Aſbley ſhewed cauſe why it: ſhould 
not iſlue, v6z..;T here ought. to be a Declaration: in thecbockehaltin 
cal Court ofthe Excqmmunication,  befate: atiy may prohibit 
him the Church,: &ah&rd/an faid, T hat the-Pracgedings are: n0L 
contrary to the Statute, ' but ſtood with the Statute, Aud it was 
faid by Yelperron, It ſeems there ought tobta Declaration: in the 
ccleſiaſtical Court; But the difference 4s «. where it is Qffrixen. 
Tudicis , or Ad inftantian parti, they will:gve Qolts, which 
ought not. to be, Hator and Richardiars- if | the patty, iwitlk 
: not 


— 
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nct proſecute it, none will take notice of it, and they | 

to give Colts, then a Prohibition may be granted. Andif hebea 
Miniſter, he ought to be ſuſpended for an offence againſt the Sta- 
tute. Andit ought to be tirlt declared, and ſo.ta Excommunica- 
tion;and that cannot he plcaded,if it be not under Seal. Dyex 275. 
And after all theſe-were agreed by the Court,, and no, Prokubition 
was granted (bh). | | OO” 

(15.) B. was ſued in the Eccleſiaſtical Court in a caufe of De- 
far ation in anotker Dioceſs than that wherein he lived, and be- 
ing cited, was for Non-appearance Excommunicated,. and upon 
Significavit the Writ de Excommunicato ys uy was awarded. 
Serjcant Finch, Recorder, prayed a Superſedeas for two, Reaſons. 
(1) Upon the Statute of 23 #7. 3. becauſe he was tyed out of the 


Dioceſs ; to which the Court(4z.70res and Whitlack) anſwered, 
That at the Common Law a Biſhop cannot cite a- man; ont of his. 


Dioces, Andrthat the Statute of 23 A.8. wits. a punulkment, 
&c. AndWWhwulock ſaid, That a Biſhop hath not power of Jurit- 
diction out of his Diocels, but to Abſolve him being Excommu- 
nicate. (2) Upon the Statute of- 5 Elzz.. cap.23.. becauſe the calc 
of Defamation is not within the Statute, and then the Statute E- 
nas, That it ſhall he void. To which the Court anſwered, Thar 
he ought to averr that by way of Plea, and fo allo. faid the Clerks 
of the Coart, That he ought. to have Sued a Habeas Eorpus, and 


(b) Vin as. 
gainſt Eatome 


Hetloys Rep, 


upon Return thereof' to Plead. But the Plea, wag admitted de pave A_— 


eſe, and the party bailed (5).. . © os 
(16.) No Letters of Excommunication are to be received in 
ſtay of Attion, if they are not under the Seal of the Ordinary 


Latch, Rep. 


(k), for an Excommunication under the Seal.of the Commilſary (&). 20H 5:1. 
is not tode allowed in ſuch cale (7). If the principal cayſe of (') 1d-Ad- 


the Aftion, for which the Excammunication was, be not comr 
prized within the Letter of the Certificate,it is nottobe allowed; 
that ſoit may appear to the Court, That the Eccleſiaſtical Court 
had Juriſdiction of the Cauſe for which he was Excammunicated 
(m). The Certificate ought to be Vnxyerſis Eccleſia, Filizs, oO to 
the Jufticesof the Court where the Suit, 1s tobe ſtayed(z). Alto 
the Excommunicatian certified ought ta be duly dated, that is, the 


judged, 


Ow\r 4-H 
ay ” 
(1) 20 HG 
2 


Certificate ought to contain the day'of the Excommunication(o): (525 8:5.24, 
A Certificate by the Archdeacon is ſuſficient by the Cuſtom (p }; (p) Contra. 
And upon an Excammunicato Capienaa,. if it appears that the Ex- # H4.13, 


communication was byan Archdeacan of ſome ceptaia place , it 
ought alfo to appeareither expreſly ar by unplication inthe.Cer- 
tificate,that the matter for which the Excommunication way, was 
within bis Juriſdition, otherwiſe it is. nat, good (4). of & 

17.) F. 


(4) 14:Jac. 
Starlings Cale;. 
Rol.Abr. ver. 


 Excommunica- 
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Excom. Cap. 
Incert aint). 


Hill.12 Jac. 
BR. Fox |:15 
Caſe. 
Rol.Kep. 


Co 8. Trollops 
Calc. 6 Jac. 


Trin.s Car. 
B.R. Hughes 
Caſc. 
Cro.par.3- 


Trin.s Car. 
B,k. The King 
anJ Kodmans 
Caic. 
Cro.par.3. 


(17.) F. being apprehended upon an Excommunicato Capiendo, 
and rke S:gnificavir being, That he was Excommunicated for not 


anſwering Articles,and not ſhewing what they were,his diſcharge 
'was prayed for the Incertainty thereof , and per Guam it is not 


good, and thereforc was Bailed : Coke 22 E.4. is, That a man was 
Excommunicated for certain Cauſes, not good , and ſo C.5. Arſ- 
cots Cale Schiſmaticus inveteratus is not good Excommunication, 
nor ſhall be allowed in the'cauſe of him who Excommunicates 
him, 5 E.3. quod fuit conceſſum per Doderidye. 

(18.) In Troops Caſe it was Reſolved, That the Official can- 
nor certifie Excommunication , for none ſhall do that, but he to 
whom the Court may write to aſloil the party, as the Biſhop and 
Chancellor of C.or O. and for that if a Biſhop certifie and die be- 
fore the Return of the Writ, it ſhall not be received, but the Suc- 
cellor ſhall do it ; and one Biſhop ſhall not certifie an Excommu- 
nication made by a Biſhop in another, Court, but a Biſhop after E- 
lettion before Conſecration may,and ſo may the Vicar-General,if 
it appears that the Biſhop is in Remoris agendis ;, alſo that the Suit 
and the Cauſe are to be expreſſed in the Certificate,that the Tem- 
poral Court may judge of the ſuſhciency, and if it be inſufficient 
(aSif a Biſhop certihe an Excommunication made by himſelf in 
his own Cauſe) the Court may write to abſolve him. 

(19.) H. was condemned in the Chancellors Court of Oxford, 
in Coſts, and had-not paid; an Excommunicato Capiendo being a- 
warded upon a S:gnificavit, returned and delivered here in Court, 
according to the Statute of 5 Eliz., cap. 23. He was Arreſted 
hereupon. Reſolved, The Excommunication was good, though 
the Significavie doth not mention any of theſe Cauſes in the Sta- 
rute, bur it is for other Cauſes , but if any Capras with Proclama- 
tions and Penalties be therein awarded, the Penalties be yoid un- 
lels the Significavit expreſs it to be for one'of the Cauſes mentio- 
ned inthe Statute. 

(20.) In another Caſe, where a man was Excommunicated up- 
on a Sentence in the Delegates far Coſts in Caſtigatione Morum, 
21 Fac. a Capias with Proclamations iſſued ;. and he being taken, 
Quoad the Excommunicato Capiendo pleads, That the offence and 
contempt was pardoned by the General Pardon of 21 Fac. It 
was Agreed, T hat the Pardon did not diſcharge the Coſts of the 
party, which were taxed before the Pardon: It was moved there, 
That as the Coſts were not taken away, ſo no more was the Ex- 
communication, which is the means to enforce them to be paid. 
But Reſolved, That this Excommunication before the Pardon, is 
but fora Contempt to the Court,and all Contempts in all Courts 
are diſcharged by the Pardan;z wherefore the ſame was dif- 

: charged ; 
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charged ; and for the payment of the Colts , the party isto have 


new Proceſs. | 

(21.) A man was taken upon an Excommunicato Capiendo;, and 
the Srgnificevit did not mention, That he was commorant within 
the Dioceſs of the Biſhop at the time of the Excommunication, 
and for that cauſe the party was diſcharged. And in an Attion 
where an Excommunication was pleaded in Barr, and the Certi- 
ficateof the Biſhop of Landaff ſhewed of it, but did not mention 
by what Biſhop the party was Excommunicated, it was for that 
reaſon adjudged void. 

(22.)Upon a Contra Sentence in theEccleſiaſtical Court was, 
That the Defendant ſhould marry-the Plaintiff, he did not do it, 
for which cauſe he was Excommunicated. The Defendant ap- 
pealedto the Delegates, by whom the Cauſe was remitted to the 
Judge 4 2x0, who Sentenced him again, where he was alſo Ex- 
communicated again for non-performance of the Sentence : He 
appealed to the Court of Ardience , and then had Abſolution. 
He wastaken by a Capias Excem.upon the firſt Excommunication, 
upon a Habeas Corpus it was Reſolved, That the abſolution for 
the lattcr had not purged the Firſt Excommunication,quia Eccle- 
ſoa decepra fuit. (2) That the Appeal did not ſuſpend the Excom- 
munication, although it _ ſuſpend the Sentence, 

(23). In Weſton and Riages Caſe it was Reſolved, That upon 
an Information exhibited in the Eccleſiaſtical Court, for laying of 
violent hands upon a Clerk, and Colts there given agaialt the 
Defendant, for which he was Excommunicated for not paying 
them ; a Prohibition ſhould iſſue forth, becauſe it was not at the 
Suit of the party, and Colts are not grantable there upon an In- 
formation. 

(24.)in the Caſe of Prohibitions it was Reſolved, Mich. 8 Fac. 
That if a man be Excommunicated by the Ordinary, where he 
ought not, as after a General Pardon, &c. And the Defendant 
being negligent,doth not ſue a Prohibition, but remains Excom- 
municate by Forty days, and upon Certificate in Chancery is 
taken by the Kings Writ de Excommunicato Capiendo, no Prohi- 
bition lies in this caſe, becauſe he is taken by the Kings Writ. 
Then it was moved, what Remedy the party hath who is wrong- 
fully Excommunicated: to which it was anſwered,he hath Three 
Remedies, viz. (1) He may have a Writ out of Chancery to ab- 
ſolve him, 14 H. 4. fol. 14. And with this agrees 7 Ed. 4.14. 
(2) When he is Excommunicated againſt the Law of this Realm, 
fo that he cannot have a. Writ de Cautione admittenda, then he 
ought Parere mandatis Eccleſie in forma Furis, i. e. Eccleſtaſtici , 
where in truth itis Excommunicatio contra jus & formam Juris ,\.e, 
LLLL Communis 


m_ 
ITE 


Bramonts Caſes 
Mores Rep. 


L. Abergavenny 

and Edwards 
.ale. 

Mo: c.ibid. 


Mary Powel 
and Herman's 
Caſe. 

Mores Rep. 


More's ibid, 


Mich.8 Jac. 
Co. lib. 12+ 
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Co. ibid, 


Communis Furis : But if he ſhew his Canſe to'the Biſhop, and re- 


queſt him to aſſoil him, either becauſe he was Excommunicate af- 
ter the Offence pardoned, or that the Cauſe did not appear in Ec- 
cleſiaſtical Cognrzance, and he refuſe, he may have (as the Lord 
Coke ſays)an Aion ſur le Caſe againlt the Ordinary ; and with this 
agrees Dr. Stu. lib.2. cap. 32.fo.119, (3) If the party be Ex- 
communicated for none of the Cauſes mentioned in the Ac of 
5 Eliz.cap.23, then he may plead this in the Kings Bench, and fo 
avoid the Penalties in the Act. Note, It was Reſolved by the 
Court, &c. That where one is cited before the Dean of the Ar- 
ches(in cauſe of Defamation, for calling the Plaintiff Whore )out 
of the Dioceſs of Londor,, againſt the Statute of 23 .3.and the 
Plaiartiff hath Sentence, and the Defendant is Excommunicated, 
and ſo continues Forty days; and upon Certificate into Chancery 
a Writof Excommunicato Capiendo 1s granted, and the Defendant 
taken and Impriſoned thereby , That he ſhall not have a Prohi- 
bition upon the Statute of 23 H. $, for no Writ in the Regiſter 
extends to it ; but there is a Writ there called De Cantione admit- 
renda de parendo Mandatis Eccleſie,when the Defendant is taken by 
the Kings Writ De Excommunicato Capienao, and to afloil and de- 
liver the Defendant. 

(25.) Where the Court of B. R. was moved for the Bailing 
of one, who was taken by force of a Capias de Excommunicato 
Capiendo, upon the Statute of 5 Eliz. cap. 23. and came to the 
Barr by a Habeas Corpus, Williams Jultice, He that is taken by 
force of a Capias de Excommunicato Capiendo, 1s not Bailable upon 
the Statvte of 5 El:z. cap. 23. which Statute doth only diſpenſe 
with the Forfeiture of the Ten pounds , and ſuch a —__—_ 1 
not Failable; and as to the other matter , the ſame remains as it 
was before at the Common Law, and the Statute of 5 Eliz. dit- 
penſeth only with the penalty of Ten pounds.Yelverton Juſtice of 
the contrary Opinion, and that in this caſe he.js Batlable. Flerr- 
»ing Chicf Juſtice , This is a Caſe which doth deſerve very 
£ood conſideration, and that therefore he vould conſider well of 
it, and alſo of the Statute of 5 El:z. before he would deliver his 
Opinion. Wilkams Juſtice, Clearly he is not Bailable in this cale. 
Afterwards at another time, it was moved again unto the Court 
to have him Bailed. Yelverton Juſtice, That he is Bailable; and 
ſoit was Reſolved in one Keyſer's Caſe, where he was taken -by 
a Writ De Excommunicato Capiendo, brought hither by a Habeas 
Corpus, and upon Cauſe ſhewed he was Bailed by the Court, de" 
die indiem; but neither the Sheriff nor any Jultice of Peace in 
the Countrey can Bail ſuch a one, -but-this Court here may well 
Bail, asin the Caſe before, de die in diem, It was further alledged 
here 
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here ifthis, That in the Eccleſiaſtical Court they would not there 
diſcharge ſuch a one, being taken and Impriſoned by force of 
ſuch a Writ, De Excommunicato Capiendo, without a great Sum 
of Money there given, and a Bond entered into for the ſame ; 
otherwiſe no diſcharge there. Telverton Juſtice and the whole 
Court, TheBiſhop»ought not to: take: ſuch a Bond\for the per- 
formance of their ſubmiſſion. The Rule of the Court here in 
this was, That upon their. ſubmiſſion they ſhall be Abſolved,with- 
out any ſuch Bond entred into, Flemming Chief Juſtice, They 
ſhall abſolve them, and if they perform; not according.to their 
promiſe and undertaking, they may then be taken again by the 
Writ De Corpore Excommunicato Capiendo ; but the Biſhop is to 
take no Bond of ' them for their Abſolution, to perform their.Sub- 
miſſion ; the taking of fuch Bund by them being againſt the Law : 
And-as to the Bailment, all the Judges (except W:ll;ams Juſtice) 
did agree that he was Bailable, and ſo by the Order and Rule of 
the Court he was Bailed, Yd. Bulſtr, Rep. par, 1. fo, 122, Paſch, 
9 Fac, in Cale of Hall verſ King. 


CHAP, XLII. 


Of the Statutes of Articuli Cleri, and 
Circumſpete agatis. 


L, Seutral Statute- Laws relating to Eccleſiaſtical perſons and things, 
enatted under the title of Articuli Cleri, in the Ninth year of 
King Ed.2. 

2. Some other Statute- Laws touching Eccleſiaſtical matters , made 
the Fourteenth year of King Ed. 3. 

3.T be Ratification and Confirmation of the 39 Articles of Religion : 
The Subſcription requared of the Clergy. 

4. Certain Caſes wherein a Prohibition dith not lie to the Eccleſi- 
aſtical Courts, according to the Statute of Circumſpette aga- 
tis, made the Thirteenth of King Ed, 1. And in what caſe a 
Conſultation ſhall be granted, 


(1.) Heſe are certain Statutes made in the time of King 

Ed. x, and E4. 2. touching Perſons and Cauſes Spi- 
(a)An.gEd. 2. ritual and Eccleſiaſtical (4). By the latter of theſe 
An.14Ed.3. it is EnaCted, (1) That upon demand of Tithes, Oblations, &c. 
C3. under that name, a Prohibition ſhall not lie, unleſs the demand be 
rs H.S* of money upon theSale thereof (b). (2) That upon debate of 
8 Edw. 4. Tithes amounting to a Fourth part of the whole,and ariſing from 
13 Firz.Pro- the Right of Patronage, as alſo upon demand of a Pecuniary 
hib.18,20,27+ penance, a Prohibition may lie : Not ſo, in caſe of demand of 
Ce) 31H. 6. money voluntarily accorded unto by way of Redemption of Cor- 
28 B.6.fo.20, P9ral penance enjoyned (c). (3) That upon demand of money 
12 £.4. 13. compounded for inlieu of Corporal penance enjoyned for the 
Reg.fo.45, $9 Excommunication, for laying violent hands on a Clerk, a Prohi- 
V.N.B.fo.32- bition ſhall not lie (4). *; That notwithſtanding any Prohibi- 
E SO tion, the Eccleſiaſtical Juriſdiftion may take cognizance and cor- 
Repiſt.fo.25: re(t in Caſes of Defamation, and the money paid for redeem- 
Coke pl.fo. ing the Corporal penance thereon enjoyned may receive , not- 
465. withſtanding a Prohibition be ſhewed (ce). (5) That no Prohi- 
(Hg bition ſhall lie, where Tithe is demanded of a Mill newly ere- 
Fl 62 ted. (6) Thatin caſesof a Mixt cognizance (as in the Caſe 
$3. A. Raſt, aforeſaid; of laying violent hands ona Clerk, whereby the Kings 


LF.483- , 
* be ſt.fo. 45, 49+ F.N.B, fo. $2. m. 53. 1: Raſt. pl. fo. 437, &c. Co, liv. 4. fo. 20, Bro. 
& ſur Caſe, 15- 


Peace 
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Peace is broken, and ſuch like) the Temporal Court may diſcuſs 
the ſame matter,notwichitanding Judgment given by theSpiritual (4 g,q pl, 
Court inthe caſe (f). (7) That the Kings Letters may not iſſue ;88. 
to Ordinaries for the diſcharge of perſons Excommunicate, ſave Cokelib. 4, 
only-in ſuch Caſes as wherein the Kings Liberty is-prejudiced by #9. 16.20. 
ſach Excommunicatien(g). (S) Thar Clerks in the Kings Service, (e mey 
if they offend, ſhall be correCt by their Ordinarics, but Clerks, V-N.Bf02%. 
dnring ſuch time as they are in his Service, ſhall not be obliged to 2g. | 
Reſidence at their Benefices (4). (9) Thar Dilſtreſles ſhall not be F-N.B.fo.62, 
taken in the ancient Fees wherewithChurches have been «<ndow?d; pen "FO 
otherwiſczin poſſeſſions of the Church newly purchaſed by Eccle- &,1is 8. £69. 
ſiaſtical perſons (3). (10) T hat ſuch as abjure the Realm, ſhall be (4) egiſt. 
in peace ſo long as they be in the Church, or inthe Kings High- fe.58. 
way (k.). (11) That Religious Houſcs ſhall not by compulſion (#) Regiſt. - 
be charged.yur 1 Penſions,Reſort, or Purveyors (/). (12) That a —; qe 
Clerk Excommunicate, may be taken by the Kings Writ out of ,,,.. 73s 
the Pariſh where he dwells. (13) That the examination of the Sc. g2 8.3.15. 
Ability of a Parſon preſented unto a Benefice of the Church,ſhall (4) vote, This 
belong unto a Spiritual Judge (zz). (14) That the Eletions to the 33 repealed 
Dignities of the Church ſball be free without fear of any Tem- g7 | * ar oþ 
poral power (z). (15) Thata Clerk flying into the Church for (4 s;R. pl. 
Felony,ſhall not be compelled to abjurethe Realm (9). (16.)And 373. 
laſtly,That the Priviledge of the Church beingdemanded in due St-z Ed.r-r 
form by the Ordinary, ſhall not be denied unto the Appecalor, as £) Regiſt, 
to a Clerk confeſſing Felony before a Temporal Judge. F.NB.f0.25 i. 
d1t. Dl. . 
Coke lib. 5 fo. 57. Dyer fo.273. (n) St.3 Ed.1.5. (9) Nete, This is alſo Repealed b _ _=— 
of 1 Jac. 25.& 21 Jac.28, 


(2.) In conformity to the premiſſes there were other Statutes 14 Ed:3. 

after made in the time of King Ed. 3. whereby it was Enacted 
(1)That the Goods of Spiritual perſons ſhould not, without their 
own conſents,be taken by Purveyors forthe King. (2) That the 
King ſhall not collate or preſcnt to any vacant Church,. Prebend, 
Chappel, or other Benefice, in anothers Right, but within Three 
years next after the Avoidance (p). (3) That the FTemporalties (zyxyc-, This 
of Archbiſhops, Biſhops, &c. ſhall not be ſeized into the Kings is Repealed by 
hands without a juſt cauſe and according to Law (q). (4) That theSt-25 E.3. 
no waſt ſhall be committed on the Temporalties of Biſhops (1) St#t-25 E. 
during Vacancies, and that the Dean and Chapter may (if they $557 ©. 22. 
pleaſe) take them to Far m (7). (5) And laitly, That the Lord s:.1 e4.z. 2, 
Chancelor or Lord Treaſurer may, during ſuch Vacancies, demiſe 2 Sell. 
' the Temporalties of Biſhopricks to the Dean and Chapter for the (2) *-N. B. 

Kings ule. ; SS 


(3.)And 


— w- —_— 
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(3.) Andas there are- Arriculi Clcri fo there are alſo Arriculi * 
Relig10n15, being in all Thirty nine; Agreed upon at a Convoca- 
An.1552.Sr, tion of the Church of England, Ann, 1562, Ratified by Queen 
I Elizabeth under the Great Seal of England, Confirmed and Eſta- 
Macy wer bliſhed by an Act of Parliament, with his'Majeſtics Royal De- 
taining.of- Do. Claration prefixed thereunto. Which Act vf Parliament requires 
&trine agaiaſt- ' a Subſcription by the Clergy to the ſaid Thirty nine Articles; the 
che Articles, is-ſame alſo being required by the Canons made by the Clergy of 
Deprivation. F,0/2d-at a Convocation held in London, Ar.1603. and ratified 
by King Fames, The ſaid Subſcription referrs to three Articles. 

(1) Thar the Kings Majeſty under God is the only Supream Go- 

vernour of 'the Realm, and of all other his Highnef'Dominions 

and Countreys,&c. (2) That the Book of Common Prayer,and 

of Ordaining of Biſhops, Prieſts, and Deacons, containeth no- 

thin in it contrary to the Word of God, &c. (Thathhe al- 

lowcthof the ſaid Thirty nine Articles of Religion,and acKhyw- 

ledgerk themto be agreeable to the Word of God. By the Sta- 

rureof 13 Elz.'12, the Delinquent is difabled and deprived #ipſo 

fatto, but ai Delinquent againſt the Canon of King Famer, is 
to be proſecuted -and proceeded: againſt by the Cenliures of the 

e;)Vid. Dyer. Church (s); And It 1s not {uſhcient, that one ſubſcribe to the 
22 Eliz.z57, Thirty Nine Articles of Religion, with this Addition [ſo far 
2 1.5.£.65. in_ forth as the ſame are agreeable to the Word of God.) Forit 
Green's Caſe. hath» been' Reſolved by Wray, Chict Juſtice, and by all the 
Judges of England, That fuch Subſcription 15 not according to 
the Statmc of 13 Elzz. becauſe the Subſcription which the Sta- 
tute requires muſt be abſolute : but this is no other than Con- 
. ditional (tr ). 


(:) Per ray, 
B. R. Paſch. . 
23Eliz Smith's Caſe. Vid. Co.Inſt.p.q.c.74.verb. Subſcriptions. 


(4.) The Circumſpette agatis is the Title of a Statute made in 

the Thirtcenth year of Ed. x. An.D. 1285, preſcribing certain 

Caſes to the Judges, wherein the Kings Prohibition doth not 
(-)Co.\.7.4-44 lie(v). As in caſe the Church-yard be leſt uncloſed , or the 
pm & Church itſelf uncovered, the Ordinary may, take Cognizance 
aſt, par. 2. - "= PM 2 - - 
£.487. thercol and by that Statute no Prohibition lies in the Caſe. Nor 
in caſe a Parion demands his Oblations, or the due and accuſtom- 

ed Tithes of his Pariſhioners; nor if one Parſon ſue another fo1 

Tithes great or ſmall, ſo asthe fourth part of the Benefice be not 

demanded , nor in caſe a Parſon demand Mortuaries in places 

where they have been uſed and accuſtomed to be paid ; nor it the 

Prelate of a Church, or a Patron demand of a Parſon a Penſion 

duc to him; nor in the Caſc of laying violent hands ona Clerk 

; nor 
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nor in Caſes of Defamation where Money is not demanded ; nor (7) Reg. f.44. 
in Caſe of Perjury. In all which Caſes the Eccleſiaſtical Judge F — 9M 50. Co 
hath Cognizance by the ſaid Statute, notwithſtanding the Kings TY Y; 32. 
Prohibition. So that'the end of that Statute is, to acquaint us Raſt.pla. 483. 
with certain Caſes wherein. a Prohibition doth not lie. Andthe 12 H.7. f.22. 


Starute "of - 24 Ed; ſhews in + what Caſe'a Conſultation is to be 2.4-f-9- 
Fiz. Conſul- 


granted (w). AndbytheStatute of 5a £4. 3. cp. 4. no Prohi- ,,c 7, 4.5. 
bition ſhall be alldwed after a Confultation duly granted : pro- (x)Reg.f.45- 
vided that the matter of the Libel be not enlarged, or otheriviſe V- N.B.f.33, 


changed (x). 


F.N.B.f. 45-4 


CHAP, XLIV, 


Of ſeveral Writs at the Common Law 
pertinent to this Subjef, 


1. What the Writ of Darrein Preſentment imports, in what caſe 
it lies, and how it differs from a Quare Impcdit. 
_ 2. Aſſiſedeutrum, what, and why ſo called. 
3. Quare Impedit, what for, aad againſt whom i lies. 
. What aNe admittas imports, the uſe and end thereof, 
5. In what caſe the Writ [ Vi Laica removenda) bes. 
6. What the Writ Indicavit smports, and the uſe thereof, 
*. What the Writ Adyocatione Decimarum ſt7nifies. 
8. Admittendo Clerico, what, and in what caſe iſſuable. 
9. The Writ [Bcnehicio primo Eccleſiaſtico habendo] what. 
10. That Wri [Cautione Admittenda, ] and the effebt thereof. 
11. TheWritof [Clcrico infra Sacrcs ordines conſtituto, non 
cligendo in Officium,?] what the uſe or end thereof. 
12. The Writ [Clerico capto per Statutum Mercatorum?] what. 

13. What the Writ of [Clerico convicto commillo Goalz in dc- 
fectu Ordinarii deliberando ] was. 

14. What the Writ of [Annua Penſione] war enciently, 

15. TheWrit of Vicario deliberando occaſfiune cujuſdam Re- 
cognitionis ] what. 

16. Three Writs relating to Perſons Excommunicated. 

17. Aſſiſe of Darrein Preſentment brought after a Quare Impedit 
1n the ſame cayſe, abates. 

18, Difference of Pleas by an Incumbent, in reſpett of his being in 
by the Preſentment of a Stranger, and 1 reſpett of his being 
in by the Preſentment of the Plaintiff himſelf. 

19. Notwithſtanding a recovery upon a Quare Impedit, the Incum- 
tent continues Incumbent de fatto, until Preſent ation by the 
Recoverer, 

20. Of what things aQuare Impedit lies, and who ſhall have it. 

21. W ho may have a Quare Impedit, and of what things. 

2.2. How, and for whom the Writ of Right of Advowion es. 

2 3. Wh-+ the Wrix de Jure Patronatus, and how the Law proceeds 
thereon, 

24. TheWiit of Spoliation, what, and where i lies, 


25.The 
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29. The Writ ViLaica removenda fwrrber explain'd. 
26. The Writ Quod clerici non cligantur in Officium, 


S \ Gainſt the unlawful Poſſeſſor, who is the Uſurper, li- 


eth Three Writs, viz. One of the Right,as the 
Writ of Right of Advowſon; and the other two, of. 
the Poſleflion, viz. A | oi impedit , and Darrein Preſentment. 
This Aſlize of Darrein Preſentment or Aſſiſa ulteme Preſentationis 
is a Writ, which lieth where a man or his Anceſtor hath preſented 
a Clerk toa Church, and after (the Church becoming void by 
his death or otherwiſe ) a ſtranger preſents his Clerk to the ſame 
Church,in diſturbance of him who had laſt preſented. This Writ 
is otherwiſe alſo uſed (4); anddiffers from that of a Quare Impedit, 
for the Quare smpedit lies upon diſturbance of one who hath the (2) Vid.Bra&, 
Adyowſon in his Preſentation, when the Church is void : The 4-8-2. 
other lies, where a man or his Anceſtors had preſented before,and — 
now(theChurch becoming void again)a ſtranger preſents in diſtur- g,,,z, - 
bance of him who had laſt preſented, Where ever a man may have 
Aſſiſe of Darrein Preſentment, he may have a Quare impedit , but 
not & contra (b), He that hath Right to preſent after the death of (5) Terms of 
the Parſon, and bringeth no 2uare impedir nor Darrein Preſent- * = 
ment, but ſuffereth a ſtranger to uſurp upon him,yet he ſhall have OP 
a Writ of right of Advowſon; but this Writ lieth not, unleſs he (c) Ibid 
claim to have the Adyowſon to him and his Heirs in Fee Simple (1) $H.7. 43» 
(c). Where the Ordinary , Metropolitan, or King preſents for F.N.B.z1.F. 
Lapſe,any of theſe Collatives will ſerve the Patron for a poſſeſſion Vich. 12. Jac. 
in his Allize of Darrein Preſertment (d), which Aſlize of Darrein —_ | 
Preſentment may not be purchaſed, pending a Quare Impeait, for cpmois T 
the ſame avoidance ; and therefore in the Caſe, where William Biſhop of 
St. Andrews brought a Writ of Aſſize of Darrein Preſent ment a- Coventry and 
gainſt the, Archbiſhop of York, Mary Counteſs of Shrewsbury, -**ft14- 
and one Hacker, and the Biſhop making default, the Counteſs 71) Mi 
and Hacker pleaded in Abatement , that the Plaintiff before the * Smygy 
Writ purchaſed, brought a Quare impedit againſt the ſame Defen- C.B. illiam 
dants, and ſhews all certain, which remains undetermined, and S-Anarews. 
averrs that they are both of the ſame avoidance : And upon De- Rn 
murrer the; Writ was abated by Judgment (e). web +: My 
(2.) Aſlize de utram or Aſſija utrwe, is a writ which lieth for Hob-Rep. 
a Parſonagainſt a Layman, .or for a Layman againſt a Parſon, for (t) Vid Bratt. 
Land and Tenements doubtful, whether it be Lay-Fee or Fee- 4 T4 5: 
Alms(f). Theſe Writs are called Aſlizes , probably either be- CHEST 
cauſe they ſettle the poſſeſhon,and ſo an outward Right in him that m——_ 
obtains by them z or becauſe they were , originally-executed at a 
ccrtain time and place formerly appointed;..or becauſe they/are 
Aaaaa tryed 
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(2) Old N.B. 
t.27.Brad. 

l 4 Tra. 2. 
c.8.Brit.c.92. 
F.N.B.f.z2. 
Reg. Orig,f. 
$0 & Weſtm. 
2.C 5» 

(6) Trin.g1. 
El1.C.B.Smal- 
woods Caſe. 
Leon.Rep. 
(3) St. W. 2. 
& io di&.C. 
(4) St.13.Ed. 
1.C.5.& Fiz. 
Dar. Pref. 

(/) Stat.ib. 
Fitz.Dat- 
mage.q9.19. 
29.38.93 
106, Fi:Z, 

Q. Imp, 
45-Dy.f.135. 
236.241.kel. 
f.57.Firz.En. 
$3.Co.1.6.f. 
48.1.9.k.t. 26. 
In Brobesbyes 
Caſe 31 ELir 
was reſolved, 
rhatan Exc- 
cutor ſhall 
havea 2. /MP. 
for a diſtur- 
bance made 
in vita Tiſtato- 
r#, if the A- 
voidance be 
a chattel ye» 
ſed, 


tryed moſt commonly by eſpecial Conrts ſet and: appointed for 
that purpoſe. The Incumbent as touching his Right for his Re- 
tory, hath the only Writ of 7ur#s urrwm, and for his poſſeſſion any 
other poſſeflory Action. , 
(3.) Buare impedit is a Writ which lieth for him,#ho hath 
purchaſed an Advowſon in Groſs , or a Mannor with at Advow- 
{on thereunto appendant, and againſt him, who (when a Parſon 
Incumbent diethy, or a Church otherwiſe becomes vo:d ) diſtaurb- 
cth the other in che right of his Advowſon, by preſenting a Clerk 
thereunto being void, This Writ is diſtinguiſh'd from the former 
of Darrein Preſentment or Aſſiſa ulrime Preſentationis, becauſe 
this latter lieth(as aforeſaid) onely wherea man or his Anceſtors 
formerly preſented, but the Quare Impedit lies properly for him, 
who himſelf was the Purchaſer-of the Advowſon ; though he that 
may have Aſlize 'of Darrein Preſentment, may have the other if he 
pleaſe, but not ſo Vice verſa, as was alſo before obſerved. Yet 
it is ſaid in Reg. Orig. f. 30. That a Quare impeairt is of a Higher 
Nature; thanan Aſſize of Darrein Preſentment, becauſe it ſuppo- 
ſeth botha Poſſeſſion and a Right (g). Which Quare wped:r the 
Execators ofa Teſtator may ( as well as himſelf might) have up- 
on a diſturbance made to the Preſeatment;and ſo was the Opinion 
of the whole Court in Smalkyoods Cale againſt the Biſhop of Co- 
ventry and Litchfield, that the Executors may have a Quare Impe- 
dit upon a diſturbance made to the Preſentation (b) , which Writ 
lieth alſoofa Chappel,Prebend,&c.(s).And in caſe after the death 
of the Anceſtor of him that preſented his Clerk unto a Church, 
the ſame Advowſon be aſſigned in Dower to any Woman, or 
to Tenant by the Courtifie , who do preſent, and after the death 
of ſuch Tenants, the very Heir is Diſturbed to preſent when the 
Church is void, it is in his cleftion whether he will ſue the Writ 
of Quare Impedit or of Darrein Preſemment ; the which , it ſeems, 
is alio to be obſerved in Advowſons Demiſed for term of life, or 
years,Or in Fee Tail (k). And Dammages (hall be awarded in both 
theſe Writs, . that is, if the time of Six Months paſs by the diſtur- 
bance of any ſo that the Biſhop doth therebyCollate to the Church 
and the very Patron loſe his Preſentation for that turn, Damma- 
mages ſhall be awarded for two years value of the Church: And if 
the 6 Months be not elapſed , -but the Preſentment be deraigned 
within that time;then dammages ſhall be awarded to the half years 
value of the Church: And ifthe diſturber hath not wherewith to 
ſatisfie the Dammages , wherethe Biſhop Collateth by lapſe of 
time,he ſhallſuffer two years Impriſonment ; and a half years im- 
priſonment, where the Advowſon is deraigned within the half 
yeaT (1), Likewiſc, he that recovers a Mannor, whereunto an oo 
vowſon 


i 
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vowſon is appendantybeing diſturbed to preſent when the Church _ 
is void, ſhall have a Quare Impedit (mz). In which, as alſo in Aſſize (n)St.q H.g. 


of Darrein Preſentment, eng the Defendants or Diſturbers 4 
0 


party is no plea (#); buttw 


out a Q. Impedit brought,for the Church is full of him till he be re- 
moved Cre. par. 2. 

(4.) Ne admittas)is a Writ that lieth for the Plaintiff in a Qua- 
re Impedit, or him that hath an Action of Darrein Preſentment, de- 
pending in the Common Pleas,and feareth that the Biſhop will ad- 
mit the Clerk of the Defendant during the dependency of the Suit 
betwixt them. This Writ muſt be ſued within Six months next 
after the Avoidance, becauſe after the fix months the Biſhop may 
preſent by the Lapſe. Therefore ifthe Patron of a-Church Vacant, 
having or not having any Controverſie depending with another 
touching the right of preſentation, doubteth that before he makes 
his Preſentation, the Biſhop may collate a Clerk of his own, or ad- 
mit a Clerk preſented by another to the ſame Benefice unto which 
he hath ſuch right of | rm we way at his own Suit have this 
Writ of Ne admittas directed to the Biſhop forbidding him to cok 
late or admit any to that Church during the time aforeſaid (p). 

(5- ) Yt Laica Removenda , is a Writ which (upon the Bilhops 
Certificate into Chancery of a force and reſiſtance touching a 
Church) lieth where a Debate or Controverſie is between two 
Parſons for a Church;the one whereof doth enter into the Church 
with a ſtrong hand and great power of the Laity,holding the other 
outzand keepi poſſefion thereof v3 & arms; whereupon he that 
is ſo.held out of poſleſſion may have the ſaid Writ dipected to the 
Sheriff of the County,to remove the force within that Church,and 
(if need be) to raiſe the Poſſe Comtatus to his aſliſtance,and to Ar- 
reſt and Impriſon the perſons that make reſiſtance, . ſoas to have 
their Bodies before. the King at a certain day to anſwer the con- 
tempt - which. Writis ever made returnable , 'and is ſometimes 

able without the Biſhops Certificate,as afoseſaid, for it may, 
ſeems,be had upon aſurmiſe made thereof by the Incumbent 
himſelf without{uch Certificate; there being a diſtinct and ſeveral 
form thereof in each of the ſaid Caſes(q).So that this writ properly 
lieth for the removal of any forcible poſſeſſion ofa Church kept by 


Layrmen. 


Aaaaa 2 6. Ine 


uare Impedits of one Church, and G&) St.13.Ed, 
for one avoidance a man cannot have (9). In the Caſe betweenthe ,,, FY 
King and the Biſhop of Norwich and Saker and Cole it was reſolved ry. Jac.E.of 
that when one is admitted, Inſtituted and Indufted, by the pre- Bedford verſ. 
ſcntation of a common perſon,though it. was upon an uſurpation ** Biſhop of 
upon the King, yet the King cannot remove the Incumbent with- ***** 


(p) 


fo.34.F.N.B. 
fo.37. 


C 
q) 
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Reg.Orig. 


F.N.B. 
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(6.) Indrcavit isa Writin the nature of a Prohibition, iſſuing 
out of the Kings Temporal to his Eccleſiaſtical Courts, and lieth 
for the Patron of a Chvrch, whoſe Clerk is Defendant in ſome 
Spiritval Court in an Action of Tithes commenced againſt him by 
another Clerk,and extending to the yalue of the fourth part of the 
Church: or of the Tithes belonging chereunto; for in this Caſe 
the Cognizarice thercof belongs to the Kings Temporal Courts by 
the Stat. of Weſtm. 2.c.5. wherefore, the Defendants Patron 
being like to be prejudiced thereby in his Church and Advowſon, 
in caſe the Plaintiff ſhould prevail and obtain in the Spiritual 

{7) Reg- , Court (r). Sothat this Writ licth properly where there is a con 
I teſt.or Controverſie between two Clerks in an Eccleſiaſtical Court 
fo.31.and Ofa Churchor part thereof for Diſmes or Tithes amounting at 
the Rego. the lcaſt to the value of the Fourth part of the Church; In which 
35-and Brit. repard the Patron of the Clerk Defendant; Ioſing his advowſon in 
C109. cc thePlaintiff ſhould recover in the Spiritual Court, ſhall have 
this Writ direRed to the Clerk Plaintiff, or to the Officers of the 
Eccleſiaſtical Court, commanding them to ceaſe their Proceed- 
ings, untill it be diſcuſt and decided in the Temporal Court, to 
whom the cognizance of the Advowſon belongs; This Writ ſhall 
be between four perſons, whereof twoare Patrons, and two are 
Clerks; and is not returnable asother Writs ; but if they ceaſe 
not their Suit and procecdings in the Eccleſiaſtical Court; an At- 


(s) Terms tachment iſlues(s.) 
ng (7.) Advocatione Decimarum is a Writ, that licth for the claim 


of the fourth part or upwards of the Tirhes that do belong to any 
(t) Reg. Church (t). ? 
Orig.f0.29.b. {8.) Admittendo Clerico is a Writ granted to him, who hath 
recovered his right of Preſentation againſt the Biſhop in the Com- 
Upona Ne Mon Plcas (nw). En | | 
admittes (9.) Beneficio Primo Ecclefiaſtico habendo is a Writ direfted from 
tried and + the King to the Lord Chancellor, to beſtow the Benefice thatſhall 
found for, &c. firſt fall in the Kings gift, above or under ſuch a value, upon this 
(«)Reg, Orig. or that perſon (w). 
f0-28. vg (10. Cautwone admittenda is a Writ that doth lie againſt a 
(w)Regof Biſhop, who holdeth anddetaineth anExcommunicate Perſon in 
Writs fo.307- Priſon, notwithſtanding he offers ſufficient Cantion or Aſſurance 
FR of to obſerve and obey the Orders and Commandments of Holy 
(7). S66F, Church from thenceforth. The form and furthereffect of which 
WDL6s. & Writ vid.Reg. (+). 
«IV. 3. 


.- YV:id.Roll. 


AbrF. 234. (1 I.) Clerico 
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(11.) Clerico infra ſacros ordines conſtituts , non eligendo in Offi- 
cium , is a Writdirectcd tothe Baylitfs, &c. that have impoſed a 
Bailywick or Beadleſhip upon one mn Holy Orders, charging him 
to relcale him thereol (y '. (1>f.143.4- 

(12.) Clrico capto per Staturum Alercatorum, Cc. 1$ the delivery 
ofa Clerk out of Priſon, who is impriſoned upon the Breach of the 
Statute Merchant ('z). ()Df147; 

(13.) Clerico convitto Commiſſo Goale in defetty Ordinarii- de- | 
liberando, is a Writ for thedelivery of a Clerk ro his Ordina- 
ry that was formerly convict of Felony , by reaſon his Ordi- 
nar y did not challenge him according to the Priviledges of Clerks 
(4). (a) Thf.6g.a, 
(14) Aunua Fenſfioneis'a Writ now grown obſolete and out of 
uſe : For whereas antiently there was certain Abbies and Priories 
that in reſpect of the Foundation or Creation, were obliged unto 
an Annual Penſion due unto the King for ſuch his Chaplains unpro- " 
vided of a ſufficient Living,as he ſhould nominate and appoint - 

This Writ in purſuance thereof was wont to iſſue to ſuch Abbot or 
Prior, in favour of ſuch whoſe name was compriſed in the ſaid 
Writ, until, &c. requiring the ſaid Abbot or Prior, that for his 
faid Chaplains better aſſurance, he give his. Letters Patents for 
the ſame (6b), (3) Reg. Or. 

(15. Vicario deliberando occaſfione cujuſdem Recognitionis cc. t165,& 307. 
isa Writ that lieth for a Spiritual perſon impriſoned upon forfei- wn __—_ 
ture of a Recognizance , without the Kings Writ (c). For {7 reg.orig, 
as there is one Form of the Writ Sratuto Mercatorio, forthe f.147. | 
impriſoning of him who hath forfeited his Bond called the 
Statute Merchant , untill the Debt fſatisfied,, as to-Lay per- 
ſons : So there is another Form of the ſaid Writ, as againſt Eccle- 
ſiaſtical Perſons (4). (4) Th.f.148: 

(16.) Touching the three Writs, uiz. De Excommunicato caps- 
endo. Excommunicato deliberando, Excommunicato recipiendo vid.. 
ſup. incap. de Excommunicatione. 

(17.) The Village of St. Andrews brought a Quare Impedit Quare Imp. 
2gainſt the Archbiſhop of Tork,,and Counteſs of Shrewsbury, and af- Darr:in pres 
ter brought anAſſize of Darren Preſentment for the ſame Church, fenumenr. 
The 2uare Impedit is returned, It was ſaid by the Court that the 
Aſſize of Darrein;, &c. ſhall abate, vid. by Hobard. But if he had 
brought another Quare Impedit,it had been well. And ſoit was re- 
ſolved in the Earl of Bedfords Cale ; and by Huron, that the Sta- ) Mich.re. 
tute of W.2, cap.5.proves it, viz. Quod habeant Afſ. &c, vel Quare Jac.C.B.ror. 
Inpbut not both, vid. 8 E.3.17, 32-Noy.Rep, 


(13) In | 
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In a Q«.Imp. (18.) Ina Quare Impedit the Incumbent pleads, that before the 
the Plaintiff A tion brought he had heen in by the ſpace of 6 months,Cc. of the 
muſt alledge a preſentment of S.S. in the Church. This difference was taken by 
_ —_— Serjeant Henden, and agreed by the Court : when the Incumbent 
in thoſe under pleads the preſentment of a Stranger, there he ought to ſhew, That 
whom he the Stranger had a Title, and that he was ſeiſed of the Advewſon, &Cc. 
claims; and (0 |, he was ſeiſed of a Mannor to which, &c. But where he pleads 
nn DE- that he was in for {1x months of the Preſentment of the Plaintiff 
Sr. 7e.Tsftos himſelf, or by collation by lapſe by the Ordinary , there he need 
verſ.Sir Kic. not make any Title. 10 E.4. I1,3 | : 

Temple. (19. ) Ifa manrecovers ina Duare Impedit againſt an Incum- 
Vaugh.Rep. bent, the Incumbent is ſo removed by the Judgment, that the re- 
int coverer may preſent tothe Church without other removabof the 
No 's Rep. Incumbent, who yet continues Incumbent ae fatto untill there be a 
(s) M.12-Jac. Preſentation made by the recoverer (g). Andafter ſuch recovery 
B.R.fnt {na Quare Impedit , a Stranger to the recovery cannot preſent to 
— > ot the Church,for notwithſtanding the recovery,the Incumbent con- 
Reſolv'd per tinues Incumbent de fatto as to all Strangers to the recovery (h). 
Cur. (20.) A Quare Impedit lies of a Donative , and the Writ ſhall 
Rol.Abr. be.Quod permittat ipſum preſentare ad Eccleſiam,&c. and ſet forth the 


verb.preſent- ſpecial matterin his Declaration (z). And the Grantee of a next 


— avoidance may have a 2uare Impedit againſt the Patron who gran- 
(6) M.13.Jac. ted the ſame (&). = 
B.R.inter (21.) If the Husband who hath an Advowſon inright of his 


Feirchank and Wiſe, be diſturbed in his preſentation thereto, and dies, the Wife 
7 Colts ſhall have a Quare Impedit on that diſturbance (.) Alſo a Chap- 
344» ter may have it againſt the Dean for their ſeveral poſſeſſions(,n). It 
(&) 39-H.6. lies alſo of 2 free Chappel which a man hath by Patent from the 
Rua. Imp. King) if the Sheriff refuſe to put him into poſſeſſion thereof (0). A 
- 4 preſentation by the Biſhop as Patron, is ſufficient for the King to 
os 57. maintaina 2. Imp. to the Church, when the Temporalties come 
3 Hz. 244. intothe Kings hand by reaſon of vacancy of the Biſhoprick (p.) 

Jmp.71. «&- (22.) The Writof Right of Advowſon lieth properly for him, 
_ who chimsto have the Advowſon to him and his Heirs in Fee-ſim- 
- \j " ple(g). This Writ lies ofan appropriation (7). He that procures 
(n) 14 H.4q. this Writ, ought to ſhew a poſſeſſion in himſelf or Ance tors (5). 
11.b. Admiſſion and Inſtitution of a Clerk without Inducion,is not ſuf- 


(0) 18 E:3.1. cient to maintain this Writ (cr). 

(p) 50 E:3-26, 

(q)Term. Law 

verb. Quare Impedit, (r) 44 E.3-34-14-H.4-14-(5) 21 E.q-1.1H, 4. 2.21 E.3-27.b. (t)3 8 E. 
3-9.Com. Hares & Bickley. 528. 


(23.) When 


4 pertinent to this Subjeti, 


(23.) Whena man preſents his Clerk to the Biſhop within the c») 34 8.6. 
Six months, and alſo another preſents his Clerk, in that Caſe the 39->per 
Church is Larigious,and the Biſhop may iſſue the Writ De jure Pa- _ Hs 
rronatuszto enquire to whom the right of Patronage belongs. This < Lay : 
Writ may alſo iſſue out of Chancery to the Ordinary («). And the Priſor. 
Ordinary is to make Inquiſition thereon (w).: Some qneſtion is, at (*#) 5 H.7.22. 
whoſe coſts this Writ ſhall be ſued, whether at the Biſhops, or at oo =. —x 
the parties ? It hath been ſaid, that it ſhall be ſned at the coſts of _ 
the Ordinary ; becauſe it is for his own diſcharge and for his eaſe contra 
(x). But it ſeems otherwiſe, for that the Ordinary is not oblig'd 148,6.11.b. 
to award a Commillion to enquire De 7ure Patronatus ex Officio, but Lap Danby. 


at the deſire of the parties (y). For when the Church is Lirigious _ : A 


he may ſuffer the Lapſe to incurr without enquiry. 34 H.6.4 1,curia rg.per Pri- 
35 H.6.18.6.and if he ſhould he obliged to grant itex Officio; then ſet. 
he ſhould never have a lapſe. 35 #.6. 19. And by 34 4.6.38. It 0)®E-4-24: 
ſhall be at the coſts of the partics,for that the Ordinary is Judge in _ Curtan.. 
that caſe(z). If there be but one only that doth preſent to the = rr 
Ordinary; yet he may award a Jure Patronatns (a). But if two and 22H. 6, 
preſent, then there may be two Pure Patronarus (b): And if the 39: 
Ordinary admit his Clerk, for whom the right is found upon the 2% 
Writ, it will excuſe the Ordinary, and he ſhall be no diitvrber, al- $ _—_ 
though the right ina Qu. Impedir be afterwards found for the 0- n—_—_— 
ther party (c). But if on the ſaid Writ the right be found for one pag-384- 
Patron,and afterwards the Ordinary admits the Clerk of another () 21 8.6. 
Patron, that is at his peril, for he may { ifhe pleaſe) admit him, 4434%5- 
notwithſtanding the Commiſlion, and the finding for the other (b)2 H.5 
(4d). For it ſeems it is but for the Ordinaries better information. (c) 34 _—_ 
But when the right onthe ſaid Writ is found for one Patron, and 14-bper Pri- 
the Ordinary admits the Clerk of the other Patron: if it be after- 1934 H-6- 
wards found in a Quare Impedit, that the right belongs tothat Pa- Z7; ... «x 
: ” (4)34 Hs. 
tron from whom it was found in the ure Patronatus,he will be adi- 11.6. 
fturber (e). It is ſome queſtion, where the Ordinary may ſuffer (2) Ibid. per: 
the lapſe to incurr;after it is found on the ſaid Writ for one of the ©'i/#t- 
Patrons? It is ſuppoſed that he may not: For 35 H.6, 19.per Priſor, 92% H6s 
he ſhall not have any lapſe after it is found for one of them, for he M40 hell 
1s-to admit his Clerk ( my Yet after it is found for one of them, ſupra. 
the Ordinary isnot obliged to admit his Clerk without a new re- (2) 34 H.6 
queſt made to him by the Clerk,but no need of the Patrons making !.*P*f 
any new requeſt or preſentation (Fg). . (EN * 
(24.) The Writ of Spoliarion Hes properly by one Incumbent a- Spoliation, 
gainſt another Incumbent,where the right of the Patron comes not fo.35.b.vid-- 
intodebate (h). And therefore if a parſon be Created Biſhop,and Cale Eds, 
hath a diſpenſation to hold his ReQory, and after. the Patron iy. IS = 
ſents another Incumbent,who is inſtituted and 1ndnfted;the Biſhop g oak he. 
{hall Vaugh.Reps 


A ——_ 


45" 


Of ſeveral Writs at the Common Law, 


(i) 28H.6t. 
1 9. Br. Spolia- 


tion pl. 4. 


O.N.B.33.b. 


F.N.B. 54 


Finch. Nom.0- 
technia.p.138. 


ſhall have again{trhat Incumbent a Spol:arzon ; which proves the 
Bilhopto continue ſxcubext atter his conſecration,and to hold his 
Rectory by his former Pre{cntation;& in ancient times it was held, 
that where the Pope doth Licence one,who is createda Biſhop, to 
re: ain his former Benefce, and the Patron preſents another, if in 
that caſe the Elder Incumbent ſacs a Spoliarion in the Spiritual court, 
it well lies, for both claim by the ſame Patron (z). So that ifone 
happen (during the Incumbent Preſentation , to be preſented by 
the ſlamePatron,crdo come into the ſameChurchyby courſe of Law 
ſo that the Patronage comes not into debate , aSpoliarion lics. 

(15.) Ifany man ſhall hold or keep the poſſeſſions of a Church 
by-force, ſothat the Biſhop or the Parſon- cannot do their Office 
there, it ſhall be removed by the Kings Writzcalled /# Laica re- 
movendagas aiorefaid : which Writ lies eſpecially where the debate 
is between two Perions touching the ſameChurch,or Prebendarics 
on the Title, and where the one keeps the other out by Force and 
Arms ; but by this the Force only ſhall be removed, ard not the 
Incumbent, whois in Poſſeſſion of the Church, whether he be in 
poſſcſlion by right or wrong. And this Writ (hall be granted on 
the bare Surmiſe of the Incumbent ; or party grieved , without a- 
ny Certificate made by the Biſhop into Chancery, as upon ſuch 
Certificate, and allo by reaſon thercot ; and there are two ſeveral 
forms of the Writ in theſe two Caſes ; which Writ is returnable 
cr not,at the pleaſure of the party who ſues out the ſame; and may 
be returned into the Court of Common Pleas as well as into the 
Kings Bench. 

S. was deprived by the high Commiſſioners for not conform- 
ing to the Canons of the Church ; it was general z quia Refratta- 
rius ; but no particular Canon mentioned - T he King by reaſon of 
the ſaid Deprivation, prelented B,. who was inducted; but S. 
would not yield up the polleſſion of the Parſonage-houſe : where- 
upon the Writ of v4 {aica illued out of chancery; theSheriffcame to 
the houſe, but could not apprehend the partics;B. finding the houſe 
empty , entcred peaccable; S.made an Affidavit in B. R, thathe 
was oulted by the Sherift by force, and B. put in polleſſion; the 
Court of B. R.thereupcn granted a Writ of Reſtitution,he having 
an Appczl depending of the Deprivation-In this Caſe theſe points 
were reſolved ; (1) That the Writ Dew Laica removenda is not re- 
turnable unleſs the Sheriff find the Force. (2) That the Kings 
Bench cannot award reſtitution upon an Affidavir, but there ought 
ro be a return of the Writof Y3 Laica&c. in the Chancery, 2nd 
upon Aſidavit made there, that the Sheriff by virtue of the Writ 
hath removed one and put another in poſſeſſion, Reſtitution is a- 
wardable.(3) Reſolved, that upon the Deprivation by the High 
Com- 
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Commiſſioners noAppeal lieth,becauſe the Commiſſion is grovnd- 
ed upon the Prerogative of the Kin ig the Eccleſiaſtica,Govern- 
ment; and therefore the Commillioners being immediate from 


the King and poſſeſſing his perſon, no Appeal lieth. (4)Reſolyed, --./ 
That the Canons of the Church,made by the Convocation and the 5»: ( - 
King, without Parliament, ſhall bind inall matters Eccleſtaſtical, 5 ** 


as wellas an At of Parliament: In che principal Caſe it was ad- 
judged, that until the Deprivation was repealed, it ſtood good ; 
a: ſo B. had good Title to the Church, 


A Leaſe was made of a ReCtory, a Parſon was preſented to it, 


and upon a ſuppoſition;that he was held out by force,had a 77 La:- 
ca removenda, upon which the Sheriff returned Non invent vim Lai- 
cam, nec porentiam armatam , notwithſtanding which return upon 
Affidavit, that he was kept out with Force,a Writ of Reſtitutioa 
was awarded out of the Kings Bench. Yet in Zakars Caſe, Coke 
Chief Juſtice ſaid,we are to judge upon a Record, and not upon 
Affidavitsz in which Caſe he be deprived for Simony, Richardſon 
Serjeant moved the Court to have him reſtored again , becauſe 
(as he urged it) he was unlawfully removed. The Reaſon being, 
that ina V3 Laica removenaa, whereby he was removed (which 
Writ by F. N. B. and the Regiſter, comes to remove o-mem vim 
Laicam ) he ſhews that the Sheriff did diſpoſleſs him, and put a- 
mother inthe which he ought not to do, and as Coke Chief Juſtice 
then ſaid, that in fo doing he had done againit the Law, if here- 
moves one and puts another inzand Richardſon Serjeant there cited 
Robinſons Caſe, Hill.38 Eliz. where upon an Aﬀidavit made that 
the Sheriff in a/7 Laicaremovenda, had removed one, and put a- 
nother in, there this was debated , whether upon this ſhewed to 
the Court the firſt man removed ſhould be reſtored again or not ; 
and there reſolved by the whole Court, the ſecond man to be dif 
placed again ,” and the firſt to be reſtored ; and Coke faid, if a 
Tuſtice of Peace remove a Force , he cannot put another into 
polleſſion. 
(26.) There isa Writ in the Regiſter, B»od Clerici non Eligantur 
:n Officium Ballivi,cc. For all Eccleſiaſtical perſons in office are al- 
lowed certain priviledges by the Common Law in reſpect of their 
Function , they are exempt from all perſonal charges,which might 
any way hinder them in their Callingas to be choſen tothe Office 
of Bayliff, Beadle,Reeve, or the likezin reſpect of their Lands ; to 
which end the ſaid Writ is provided,which doth recite that by the 
Comon Law they onghtnot to be choſen to ſuch offices aforeſaid ; 
and commands, that in caſe any Diſtreſs be taken or Amercement 
levied on any of them on that account;that it ſhall be reſtored. So 
the Stat. of 2arleb. cap.10, That perſons of Holy Church, and 
Bbbbb perlons 


1, $3 4:1'Z 
Aman1tſhams 
Caſe, 

More's Rep» . 


Mich. 12. Jac. 
B.R. the Kings 
caſe againſt 
Zakar. 


Eulftr. par.3. 


F.N.B.175.2: 


— 
— 
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Finch. ubi ſup. perſons Religious, ſhall not be compelled to come to the Sheriffs 
135+ ournor Leet ; and ſoalſo it is by the Common Law. In Favour 
13> aloof Holy Church the Law did anciently allow them Two 0- 

ther priviledges,viz. Clergy and Abjuration. 

In the Ninth year of the Reignof King James, a queſtion was 
moved, Whether after the ConviQtion of an Heretick 1 before the 
Ordinary, the Writ de Heretico comburendo did at that day lic or 
not; as to the reſolution of which Queſtion the Judges were 
then divided in Opinion, as appears in the Fortieth Chapter pre- 
cedent,$.7. what was then controverted, is now decided by an 
_ AQ of Parliament made inthe 29th year of his Majeſties Reign, 

in fin. (&, whereby it is enaCted, that the Writ commonly called Breve de 
' Par564 FHeretico comburendo, with all proceſs and ings thereupon, 
in oxder to the executing ſuch Writ, or following POPE 
thereupon,and all paniſkment by death,ſhall be from thencefi 
utterly taken away and aboliſhed. 
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BB Y-Lands, how ways priviledged or diſcharged of 
Tithes,p. 383. How the Ab y f Battel came to be dpbenſed 
from Viſitation, p.108.$.8, When and by whom the Abby 
of Weltminſter was founded, p.328.$.5. 

Abbot, whence that word is deriyed, and what it ſignifies, p.3264327, 
$.1. How many Abbots anciently in England, p. 327. $.1. and 
P.328.5.5. They were repated as Peers, P.327. $-2. Some were 
EleCtive, others Preſentative, p.328. $.5. When and by whon: 
pane\ nov" p.3: 3.1.5.7. Three Abbots condemn'd at once for 

eng t angs » P. 10.5. 14. 

Abeyance, what, p. ks 189.5.3. and 284.5.3. 

Abjuration, the form thereof anciently, p.14 1,142.5. 8, 

Abſence of the Hiusband from the Wife, what requiſite to cauſe a Di- 
vorce, P-494.5.2. 

Abſtinence or Faſting-days, the Original thereof in England,p.130. 


S. 44. 

Acceptance of Rent,by a Biſhop, whether it ſhall bind him,p.38.$.ult. 
By : Na whether it confirms the Leaſe made by his Predeceſſor, 
p.139.5.8. 

Acceſſories determinable in that Court which hath cognizance of the 
Principal, p.114.$.11.andp.123.S.25. - 

Accompty in what caſe an Executor ſhall not be compelled thereuno, 


P-116,S.12, 
Atm cans ya mg. GS AF 
Action r ce, 1n what caſe it at Common or ſuing _ 

1 the Eccleſiaſtical En = of y g E. BRA RY> 
Adminiſtrator , how he may make his own Govds liable to his Inteftatfs Th ta. Of 

I {> 

Detes,p.86.5.1 1, UOGn,, 
Admiſſion, what, and under what qualifications it may be, p. 272. $. ps, Elo GY 

the form thereoſyp.272.5.7. A. "Pe, "Nap 
Admittendo Clerico, in what Caſes that Writ is iſſuable,p.646.5.8. RH "> , 

Bbbbb 2 Adultery» Fora 


INDE Xx; 


—— 


Adultery, where cognizable, and howpuniſhed, p. 469 to 476. 

Advocatio Medietatis Ecclefſiz, & Medietas Advocationis Eccl >- 
ſiz, the difference in Law berween them, p.206.5. 2. 

Adyocatione decimarumyvhat that Writ imports,p 647.5.7. 

Atdvow or Avow, who properly ſuch,p:2 05.5. 24nd p#13.5.145 

Advowſon, what, aud whe ice derived, p.205.S,1. Twofold,p.206,. 
The Original thereof, p.207.8.3, A Temporal not Spiritual In- 
 beritance, p. 209. $.6,7: How Advowſon in Groſs differs from 
Appendant, p.210.$.8, Whether it may be extended, p.182,5,7. 
Ry what woras in a Grant it may paſt, or not,p.211.8.10. P. 214. 
$.15,16. Whether it may be Aſſets, p.214.$.15. Whether the 
Advowſon of a Vicarage endowed, belongs to the Parſon, or the 
Parſens Patron, p.216.8.21, Whether the Advowſon of aVica- 
carage doth pap by the Grant of the Vid arage, p.219.58.24, Three 
Original Writs of Advowſons, p.216.8.20, 

Aftermath, and Aftergraſs, wherher Tithable, p.384. 

Ape, at what Age a Minor Executor may adminiſter, p.219,$.16, 

Agiſtment whar, and whether Tithable,p.384,385. 

Agreement berween Parſon and Pariſnoner touching Tithes, p.373, 
$.47, ard p. 385, 236, Good for years without Deed, not ſo for 
Life,p.379.$.69.and p.336. 

Alchoran, how ſeverely it doth puniſn Adultery, P.471.8.6. 

Aldermanus, anciently what,p.96.$.1. 

Aliens, whether preſentable to a Charch in England, p.264.$.26, and 
P.272..6. 

Alimony, what-p.508.$.13. Where cognizable, p,510. $.16,18,19, 
In what caſes the Law allows Alimony or not, p.509,510.5.14,15. 
Whether due to her that Elepes,p.508.5.13. 

Alms, or things appointed for that end, whether Tithabl?,p. 336. 

Altarage , whar, p.339.$.1. Whether Tithe-Wool or Tirhe-Wood 
fhall paſs by the word Altaragium, p. 341.5.3. P.342-$.445. 

Sr. Andrews #n Scotland, when, and by whom the Biſhop thereof was 
made Metropolitan of all Scotland, p. 18.5.9. 

Animalia Utilia & Inutilia, the difference between them in reference to 
Tithes,p.360.$.17.and p.386. 

Annates, whar, by and to whom payable, p.335. $.1. TheOriginal 
thereofyp.337.$.2,3. Yid.Firſt-Fruits. 

Annua Penſ:one, what that I1/rit imports, p.643.8. 14. 

Anſelme Archbiſhop of Canterbury, the firſt rhat made Appeals to 
Rome,p.97.$.1.and p.118.5.13. The firſt Archbiſhop of Canter- 
bury that was Legatus Natus,p.98.5,1. 

A pparitor, Afton againſt ſuch for falſe Informing, p.88. $.14. Vig. 
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* Appeals to Rome, probibited,p.y,$.14-p-118.8.13.” They ave made 


tothe King inChancery, Þ. ibid. . Appeal oxt of Ireland ro che 
 Dclegates 2» England, «2 what caſe, P.407. Vid. Delegates. 

4 ppellatione remota, rhe effett of that clauſe in Law, p.117.$.13. 

A pplcs, what T uthes they pay, wherher ſmall to the Vicax,. or great to 
the Parſon,p.361.$.21.p.386. In what caſe they. may not be Tuth- 
ablep.371.$.44. 

Appropriation, what, p.223.$.3. The Original thereof, p.22 1,222, 
$.1. Whether it may be made without the Kings Licenſe, ibid, and 
p.198.8.3. Whoſe Aſſents are requiſite therewno, p.222.$.1. How 
they are now chang*d in4heir uſe and end, from what they 'were origi- 
Linally,p.22.3.$.2. Whether they might formerly be granted to Nun- 
neries,ibid. and p.225.5.5.Thcy may not now ( as to their Original ) 
be called into queſtion, p.226.$.6., How a Church Impropriaze may 
become diſappropriate, p.229.S.12. 

Arabians, therr ſtrange conceit of Adultery, p. 471. $.6. The puniſh- 
merit thereof. with them Cepitahibid.. 

Arable Land, left Fallow and untill'd every ather year, whether Tuh- 
able that year, p. 394. 

Archbiſhop,whence ſo called, a deſcription of that Dignity,p.12.5.1. 
What difference between Archbiſhop and Metropolitan, p.1 5.5.3. 
Three Archbiſhops in England and Wales anciently , p. ibid. $.4. 
How that in Wales came to be loſt, and when, p.17.5.6. None in 
Ireland until the year 1152, p.20.$.13. 1n'what caſes an Arch- 
biſhop may call Cauſes to his own cognizance Nolente Ordinario, 
P.19.$.10. Wherher he may cite a man ont. of his own proper 
Dioceſs,p.100,0c.8.3, The great Antiquity, Precedency, Privi- 
ledges, Style and Precintts of the Archbiſhop of Canterbury,p213. 
S.1. Hets the firſt Peer «1, England, next to rhe Blood-Royal,ibid. 
Anciently he had Prumacy as well- over - l Ireland 4 'England, 
P.20.$.13. Hewas anciently ſtyled Patriarchaz'&orhis Britan- 
nici Pontifex, ibid. He had ſome ſpecial marks of »Royatlty,p.21. 
8.13. Several Priviledges peculiar to kin,ibid. Whether he had 
concurrent Turiſdittion un Inferiour Dioceſſes within his: Province, 
P.18.$.9: Thar See kept. Four years by King, William Rufus with- 
out an Archbiſhop, p.24.$.3. In what reſpetts the Archbifhop of 
Canterbury hath ſome power ,over +br Archhiſhop of 'Y ork; p.18, 
$.9. T he Original of the Metropolitan Sce-of York, p.44.$.2, The 
Antiquity, Precedency, Style, .aud Precintts of the Archbiſhop of 
York, ibid. Anciently an Archbiſnop of London,p. 17.9.7: : . 

Arches-Court, the higheſt Ws 174p.5 3.%6.WhyJocdled;pagok3. 
The great Antiquity, Turiſastiorn, and decent Orgey of that Conrt, 
P41034104.$.5. HR BOP ft. wv a" 


Archdeacon, 


INDEX 


whence ſo called, and what he is, p.60. $.1, How he is 
to be qualified, p.64.$.8, His Office and Juriſdiftion, p.61. 5.1. 
T he jeveral kjnds of Archdeacons , and how many in England, 
p.61.$.2. Haw they are diſtinguiſhed by the Canon Law, p. 65. 
$.10, Whence rheir Power ts derived, p.62. $.3, The Canon 
rouching Archdeacons in reference to ther Vifitations, p. 64. $.9. 
Whether they have Power of Viſtation Jure communi, p. 63, 67. 
$.7. What remedy in caſe an Archdeacon doth refuſe ro ſwear the 
Church-wardens eleft, 1.164.%.9, Whether an Archdeaconry be 
wnderſtood as a Benefice with Care,p.62.5.5.and p.200.5.13. 

Arch-Flamins, what , and how many anciently in won , and 
where,p. 16.5.4. They were ſucceeded by as many Archbiſhopricks , 
Ibid. 

Arch-Presbyter, what, p.56.$.7. 

Arms, or Coat-Armour on» Monuments or Church-windows not to be 
defaced or demoliſhed, p. 138,139.5.5. 

Arreſts, whether they may be executed on Chriſtmas-Day, p.11 5.5.12. 
W _— executable on Clergy-men in time of Divine Service,p.141., 
S. 9, 

Articles 39 of Religion, what kind of ſubſcription thereunto required, 
P.163.$.8. Articles of Religion under King Ed. 6. p. 8. $. 14. 
T he like under Queen Eliz.ibid. Articles of Enquiry on a Jure 
Patronatus, 10.5.2, Articles before the high Commiſſioners at 
York againſt the Vicar of Hallifax,p. 189 .$.9. 

Articuli Cleri, and Circumſpette agatis, whar,p.639. 

Aſſault on a Clerk, whether niche before the Ordinary, P. 115. 
$.12, Aſſaults iz the Church or Church-yard are not to be retali- 
red,p.139.5.5. 

Aſſent ro the Articles of Religion, what good or not, within the intent 
of the Srature, p. 163. $. 8, Afent of the Ordinary requiſue 
ro the Foundation of a Church, p. 207. $. 5. Aſſent of the 
Patron requiſite to the Union and Appropriation of Churches,p.109., 


S. 9, 
Alliſe de utrum, what, and why ſo called, p.643.8.2. 
Attorney a Law, he may not be elefted Church-ywardtn, p. 164. 


$. 9. | 
Audience, or Court of Audience, what it was, where kepr, and what 
matters it took Cognizance of, p.106.5,7. 
wen" or Frank Almoigne; 4 deſcription” thereof, its uſe and end, 
p.338.5.4. : 
Avoidance, whar, p.283.5.1. - Twofold, ibid. What difference be- 
tween. Avoidance and Next Avoidance, p.248.5.2. How many 
ways jt may be.p.ibid.$.3. 1» what Court cognizable, p.121. $.21, 
difference berween the Common and Canon Law in reference | 
to 


—— 


—— 
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ro Avoidances, p.286.$.3, The grant of the Next Ayoidance, 
during an Avoidance, 4s void, p.219. $.24. Whether the grant 
of a Next Avoidance good without Deed, p.25 5.5.4. 

Ayow or Advyow, what, p.181.5.5. 

Aultin, whether the firſt that preached the Goſpel in England,p. 13.1, 
T__ the firſt Archbiſhop of Canterbury,p.ibid. Where buried, 
p.16.5.4. Ag 

Awardor Arbitremsnt pleaded in Barr of Tithes in the Ectleſiaſtical 
Conrt, and refuſed, no ground for a Prohibition, p.122,123,.25, 


B 


Ail, whether it may be taken for one apprehended by x Capias » De 
Excom.Capiend.p.651.5.25. | 
Banns , what , whence derived , how publiſhed , by whom difpenſed 

with, and the legal Requiſctes in order to. fiach Difpenſarions, p. 


465. 

Bark Trees, what not Tuhable,p.387. 

Barren Land, the Law touching the Tithes theresf,p. 3859, c. 

Baſtard, whence that word, and who pry ſach, p.478.$.1. und 
p.486. $.16.18, How diffe from Mylier at Conmon Law, 
P.478. $.2. How a. pI the Civil Law, p.480. 5. 5. 
How that Law computes the time of a Womans going with Ohild, 
Dans. How computed at the Common Law, p.432. $.9. and 

4.5.12. 

waltard » how diſtinguiſh'd at Common Law, p.478,479.$.3. tt is 
Triabl by the Certificate of the Biſhop, p.122.$.21, How proſe- 
cuted in Conrts of Tuſtice, p. 480.5.6. and y. 484,485. $. 13. 
How puniſbed, p.438.5.10. and p.485.5. 14, Difference berweer: 
aye Cruilz and Eccleſiaſtical Law in e ro Baſtardy, 

407.9.19. 

Band, whether, and where Aftionable for calling one ſo, p; 519, 520. 
6. 11, andy.520.5.13. and p.523:5.20, 

Beauford Henry, Great Vncleto King H. 6. und Biſhop of Winche- 
-W al Cardinal, how he thereby fell into a Premunire, p..110. 


$. Ss. 

Becket Archb;ſhopof Canterbury,his conrentson with King Henry 2. 
p.100.S.2. 

Beech-Trees, bow, and in what caſe Tithable or not, p.389., 

Bees, in what kind they pay Tethes, y. ibid. 


Benefice;, 
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Benefice Eccleſiaſtical; the true definition thereof, p.200, $.12, Th 


reaſons of that definition, p. ibid. Wherber Eccleſiaſtical Dignities 
fall under the notion of Benefices, p.200.$.13, Of what a Be- 
nefice conſiſts,p.200,2001.5.14, No Contratt tobe made for it, 
nor 4s it vendible, p.201.S.15, Six Signs or Requiſues of an 
Eccleſtaſtical_ Benefice, p. ibid. T be common diſtinttion thereof, 
.201.5.16, 

peneficio pruno Eccleſialticohatendo, whit that Writ imports, p. 
6437 $49. - "hy FP 

Birch-Trees, whether Tithable after Twenty years growth, p. 390. 

Biſhop, the derivation of that word, and why ſo called, p., 22. $.1. 
Anciently he yas the univerſal Incumbent of his Diocefs, p.13. $.1. 
Why called Ordinary, p. ibid. $. 2. What things requiſite to his 
Creation, p.25.$.4. The form and manner of making Biſhops, ibid. 
and p.26. and p.50:$.3; His Intereſt and Authority in his ſeveral 
Capacities,p.29,30.$.9, Whether he may grant Letters of __ 
tation out of his oyn proper Deoceſs, and under any Seal other than 
his own Seal. of Office, p. 31. $. 12. Several things incident to 
a Biſhop qua talis, p.ibid. and $.13. 1n what reſpets his Turiſ- 
ditton is not meerly local, p.32433.$.15. The Dignity and-Prece- 
dency of Biſhops bere «2 England,p.35.$.19. Their Precedency 
among ſt themſelves, p.13.$.4. Their capacity of Temporal Furiſ- 
ation reſtored,p.36.$.20, They were anciently invefted per An- 
nulum & Baculum,p.24.5.3.47d p.29.5.8. Biſhops of London 
Deans of the Epiſcopal Colledge,p. 33.$.22. | 

Biſhopricks i England, all Founded by the Kings of England, P- 24, 
$.3. How many in England, p. 12413. $.1. They were anciently 
Donative, p.24, $.3- andp.29.8.8. Their Patronage ts in the 
King,ibid. Howthe Biſhopricks of Wales became annexed ro the 
Gown of England, p.28. $.6. They were eretted into Baronies by 
King William the Conquerour, p. 35.$.19. - wy 

Blaſphemy, what, whence o called ; Threefold : the ſevere Puniſh- 
ments inflifted thereon,p.5 59,560.$.1,2,3. [.2.7 53.49 

Bona Notabilia, what, p.104.5.6. 

Bricks, whether T ithable,.p.390: | 

Broom, #n what caſe Tithable or not, p.390. 

Buck 4nd Doe, not Tithable, yer —_— 
p.330-$.75. CES cs 

Bull, or the Popes Bull, whence ſo called; Þ.341.5.3, \ . Ip #4. Þ oi 

Burial # rhe Body of the Church, who hath right to Licenſe ir,h;T 39. 
S. 5. Whether any thing payable to the Parſon for Burial of Simr one 


! 


for Tithe, p.561.8.56.\and 


of his Pariſh,that died in his Pariſhp.188:$,5. 
Burg/ary to enter into a Church by Night with an intent to ſteal,p. 141. 
$. © 


C 


—— 
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'Sp x -— pp——— the Metropolis of Britannia Secun- 

»P-1 . i4, . 

Calves, bow Tithed, and when, and what kind of Tithes they yield, 
P-390. | | 

Camois, or Sir John de Camois, rhe remarkable Caſe of his demiſmg 
bis Wife, p.474.5.11. 

Canon-Law, when and how firſt introduced into England, Þ. 129,06. 
$.44. Where and by whom it was firſt read in this Kingdom, p. 132. 
$.ibid. Wherber it be any part of the Law of England, p.585,586. 
$:3. P.131.$.44. of 

Canons anciently made by rhe Kings of this Realm without the Pope, 
P.6.$.8.T hey were ever called the Kings Canons, not the Biſhops,ibid. 

cannot be made, nor oblige the Subjeft without rhe Royal aſſent, 
P.7.$.11. andÞp.99.5.2. They may not be repugnant to the Kings 
Prerog ative, nor to the Laws or Cuſtoms of the Realm, p. ibid. 
P.9.5. 14. P.163.5.5.P.192.S.15. P.589.$.6. What Canons in 
force, 1 Ed.s. p.585.5.2. They are the Eccleſiaſtical Laws of the 
Land, p.112.$.9, 

Canterbury, anciently the Royal City of the Kings of Kent,p.13.5.1. 
When firſt declared to be the Metropolitan Church of England, 
Scotland, and Ireland, p.20.$.13. 

Cathedrals, whence ſo called, Þ.347.5. 1. 

Cathedraticum, what, 4nd bow it differs from ProcurationsP.72.5.9, 
The Original thereof, ibid. . 

Cattel, in what caſes Tithable or not, and the Herbage thereof, p.390, 
391. P:366.$.33.P.367.5.35- Whether young Cartel are Tithable, 
ibid. P.3704371.5.43. Whether the Herbage of Barren Cattel be 
Tithable, p. 373.5.46, 

Caveat entred againſt an Inſtitution to a Benefice, whether it makes 
void ſuch Inſtiturion made after theentring of the Caveat, p. 276. 
$.34.. p.280.$.18, Whether a Caveat entred in the life time of an 
Incumbent be void, ibid. 

Cautione admittenda, what that VWrit imports, and the effeft thereof 
_— war IQ, Ple f B if g 

Certificate of the Biſhop, requiſne in a Pleaof Ba » P.454.5.13, 

#n what caſe Tr, Hy 8.S. 12, ” 

Ceſfion, what, p.286.5.9. Where cognizable, p.122.$.21, 

Chalk, wherber Tithable, P.391. | 

Chancel, bywhom ta be repairedjp.143.5.10. P.175.$.4. In whomehe 

 Freeholtl thereof 15,/P; 1 50. $.2. 
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Benefice Eccleſiaſtical, the true definition thereof, P.200, $.12, Th 


reaſons of that definition, p.ibid. Whether Eccleſiaſtical Dignities 
fall under the notion of Benefices, p.200.$.13. Of what a Be- 
nefice conſits,p.200,2001.$.14, No Contratt tobe made for it, 
nor 4s it vendible, p.201.S.15, Six Signs or Requiſnes of an 
Eccleſraſtical Benefice, p. ibid. The common diſtinftion thereof, 
2.201.$.16, 

peneficio pruno Eccleſiaſtico hatendo, whit that IWrit imports, p. 
647.89. * x 

Birch-Trees, whether T :thable after Twenty years growth, p. 390. 

Biſhop, the derivation of that word, ana why ſo called, P. 22. $.1. 
Anciently he yas the univerſal Incumbent of his Diocef, p.13. $.1, 
IWhy called Ordinary, p. ibid. $. 2. What things requiſite to bis 
Creation, P.2 5.5.4. T he form and manney of making Biſhops, ibid. 
and p.26. and p.50.$.8; His Intereſt and Authority in his ſeveral 
Capacities,p.29,30.S.9, Whether he may grant Letters of Inſti- 
tation out of his own proper Deoceſs, and under any Seal other than 
his own Seal_of Office , p. 31. $. 12, Several things incident to 
a Biſhop qua talis, p.ibid. and $.13. Jn what reſpetts his Juriſ- 
dittion is not meerly local, p.32,33.$.15. The Dignity and Prece- 
dency of Biſhops bere 4 England,p.35.$.19. Their Precedency 
among ſt themſelves, p.13.$.4. Their capacity of Temporal Furiſ- 
a&ion reſtored,p.36.$.20, They were anciently invefted per An- 
nulum & Baculum,p.24.5.3.47d p.29.$.3. Biſhops of London 
Deans of the Epiſcopal Colledge,p. 3.5.22. | 

Biſhopricks i: England, all Fonnded by the Kings of England, p. 24. 
$.3. How many in England, p. 12413. $.1. They were axciently 
Donative, p.24. $.3-. andp.29.5.8. Their Patronage is in the 
King,ibid. Howthe Biſhopricks of Wales became annexed ro the 
Crown of England, p.28. $.6. They were eretted into Baronies by 
King William the Conquerour, p. 35.-$.19. wk 

Blaſphemy, what, whence ſo called ; Threefold ; the fevere Priniſh- 
ments inflitted thereon,p.5 59,560.5.1,2,3. [2.5 94-4 

Bona Notabilia, whar, p.104.5.6, 

Bricks, whether T ithable,.p.390. 

Broom, #2 what caſe Tithable or not, p.390. 

Buck Is Doe, ner Tithable, yet payable for Tithe, p-361.$.20."and 

390.75. «ER hy 

Bull, orche Popes Bull, whence jo called, p.341.5.3, eogehen ra 

Burial #» the Body of the Church, who hath right to Licenſe it,h:1 39. 
S. 5. Whether any thing payable to the Parſon for Burial of him on 
of his Pariſh,chat died in his Pariſh,p.188;s,5. - ik 

Wy to enter into a Church by Night with an intent to ſteal,p. 141. 
S. 9, 
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Copen > Wales,anciently che Metropolis of Britannia Secun- 

» P-10.9:4, 

Calves, how Tithed, and when, and what kind of Tithes they yield, 
P-390. 

Camois, or Sir John de Camois, the remarkghble Caſe of his demiſmg 
bis Wife, p.474.5.11. 

Canon-Law, when 4nd how firſt introduced into England, Þ. 129,G6c. 
$.44. Where and by whom t was firſt read in this Kingdom, p. 132. 
$.ibid. Wherker it be any part of the Law of England, p.58 5,586. 
$:3. P.131.$.44. bY 

Canons anciently made by the | Kings of this Realm without the Pope, 
P.6.$.8.T hey were ever called rhe Kings Canons, not the Biſhops,ibid. 

cannot be made, nor oblige the Subjett yithout the Royal aſſent, 
P.7.$.11, andP.99.5.2. They may not be repugnant to the Kings 
Prerog ative, nor to the Laws or Cuſtoms of the Realm, p. ibid. 
P.9.5.14. P.163.5.5.P.192.5.15. P.589.$.6. What Canons in 
force, 1 Ed.6. p.585.5.2. They are the Eccleſiaſtical Laws of the 
Land, p.112.$.9, 

Canterbury, anciently the Royal City of the Kings of Kent,p. 13.5.1, 
When firſt declared to be the Metropolitan Church of England, 
Scotland, and Ireland, p.20.$.13. 

Cathedrals, whence ſo called, Þ.347.5. 1. 

Cathedraticum, what, 4nd bow it differs from ProcurationsP.72.$.9. 
The Original thereof, ibid. - 

Cattel, in what caſes Tithable or not, and the Herbage thereof, P.390, 
391. P.366.$.33. P.367.5.35- Whether young Cartel are Tithable, 
ibid. P.370,371.$.43. Whether the Herbage of Barren Cattel be 
Tithable, Þ. 373.5.46. 

Caveat entred againſt an Inſtitution to a Benefice, whether it makes 
woid ſuch Inſtitution made after theentring of the Caveat, p. 276. 
$.34. p.280.$.18, Whether a Caveat entred in the life time of an 
Incumbent be 01d, ibid. 

Cautione admittenda, what that VWrit imports, and the effeft thereof 

Certificate of the Biſhop, requiſite in a Plea of Baſtardy, P.484.5.13. 

in what caſe Tyan erſablerd. 8.5. 12, 


Ceſfion, what, p.286.5.9. Where cognizable, p.122.,21, 

Chalk, wherber Tithable, P.391. 

Chancel, bywhom to be repairedjp.143.5.10. P.175.$.4. 1n whomehe 
Freehold thereof is, P, 1 50. $.2. 


Ccccc Chany 
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Chancellor of 4 Dioceſs, a deſcrigtion of his Office, p.81, $.1. What 
mattcrs cognizable by him, p.857$y 0. The original and uſe of that 
GCffice,p.s : ,$2.8.2. What the Canons enjoyn concerning ſuch, ibid, 
$.3. Why called the Biſhops Vicar General, p.81.S.1, I bether a 
Dani utc ng expriveniced: in.the.Ciuil. and. Cayou haws miay be a. 
Chanccllor,p.$2,8 3.5.4. Qed b \:.4 

Chaplains, whither. the Kings Queen, Pripte, aud. Children of thi) 
Blocd Royal, may retain as many as they pleaſe, p. 294.58. 2%. How 
many the Archlnſhop of ' Canterbury may. retain, ihid. and p. 21. 
$.13.ard p.32.5.13. How many retainable, by a B:ſlup,ibjd. How 
many. by. a, Duke, Marqueſs, Early. and other Perſans of Honour, 
P.294-$ 3. 

Chappel, whence that word, Pp." 455.146. $. 15. How many kinds 
thereof, ibid. What a Chappel of Eaſe, and what a Free Chappel 
5s, aud.by whom viſitable, $. ibid, The Imperial Law touching the 
building of Chappels, p.164. $.17. 

Chapter, what, p.56.$.8.&c. The difference between Capitulum and 
Con ventus, P.5$:$-9. 

Charles Martell, the firſt that violated the. Church in point of Tuthes, 

R 8.7. 

Dlareer if William the Conquerour touching Conſiſtories, .p. 84. 
Of King John rouching the Ele&ion of Biſnops, p.183.5.10. Of 
King-H.$. rouching Pentecoſtals,p.74.. 

Chaunter «:4Chauntry, whet,p. 392,c.5.6. Certain differences in 
Law touching Chauntries,p. 3 31.9.5. 

Cheeſe, in what caſe to be Tithed or nat, p.391. - 

Cherry-Trees, where adjudged T imber. and T ith-free,p.392. 

Chicken ,bow Tithable or not, p.ibid. 

Child. how reputed legitimate or not, as to the time of its Birth in com- 
putation fromthe time of its conception,p;484.5.12. 

Chorepiſcopi, what, p.30.$.11. 

Chriſtmas-day, whether Arreſts may be made thereon, p.115.8.12, 

Church, none ſuch in Law until Conſecration, p.142. $.9., Arciently 
a_SanCtuary, p.141. $.8. Threefold, Þs 36.8.1. Church-Lands 
prohibited by the Imperial Law from being alienated, p.1 136. $.2. 
In whom the Freehold of the Church and Church-yardss, p.1 37. 


S. 3. 

chain, by whom Eligible, and wherein their Office conſiſts, 
P. 160, &£, $.1. P. 162. 4,5. P. 168. $.21, andp. 166. $, 14. 
Whether they are 4 Corporatzon 1n- Law, p. 162, 163. S. 5. and 
P.164.$.11, and whether as ſuch they may take Lands to the ule of 
the Church,p.167.$.17. andp.168.$.22; What power they have 
touching Seats in the. Church, p.140.141.S;7; Whas Attions 
lie for or againſt them,p.161.5.2.p.163.$.7;8:p.1 69.$:18.168, 

: $.29, 


- 


!/\ ed: Þ.9864185.5:4; Birr Won WH CT en, p 


P.161,5.1.p.166.$.16, and p.167.4.19.Whetber theNew Chrch- 
watdelts Hy Pave Ation for Treſpis doue 5n their Predettffhrs 


a. 162.5.3. 
—_ ans, ſe paged of Tithes; p:401. Their Priviledges inreſpett 
Synodals,p.92.5:9. | Wi . 

- Citationy* wherher it _—__ originally out of the Archbiſnbps Con- 
ſiftory, ro tiny ror inhabiring within his Dioceſs by Peculiar, with- 
out Licenſe firſt obtain'd fromthe Dioceſan,p.20.$.12.P.101.5.3. 
pP.105.5.6. 

Ciry, w propert ,Þ.15.8.3. 

Clay, wherher Tirbable,p.392. 

Clergy, whence fo culled;p. 61.9.1 .Margenmt: What their Priviledges, 
P. 1936.58.18. 

Clerico Capto per Statutum Mercatorum, what that Writ imports, 
P.647.5.12. 

Clerico corivi&o commiſlo Goalz in defetu Ordinarii deliberan- 
do, whar that Writ fienifies;p.ibid.$.13. <p | 

Clerico infra Sacros Ordines conſtituto,non cligendo in Officium, 
what the uſe arid end of that Writ, p.ibid.S.11. aid p. 651. 
$.26, | 

Clothes Fulled in a Fulling-Mill, whether Tithable, p. 392, 

Coals, whether Tithable, p.ibid. 

Coat-Atmour in a Church; whether Aftion lies againſt ſuch as pull it 

deiyirgand for whom. p.139:S.5; P.150.$:23; P.154.$.35.P.156. 


4 


_ $.38.p.157-$.42. "EE 

Collation, what,p.252.5.1. How it differs froni Preſentation and 
Inſtitution, ibid. 7+ is only in Right of the Patron, ÞP. 254. 
S. 3. . : 

Commeridam, what, P.230,231. $S.1./ T hreefold, Þ. ibid. and 
P.232. $.3. The Law touching Commendams , Þ. 232. 5. 4. 
tT&c 


Commillary or Commiſſarins Foraneus, what, Þ.81.5.1. and p.$3. 
' $.5. andp.89.5.15. Whether the Gran of a Commillaries place, 

or the reverſrort thereof by a Biſhop, ſhall bind his Sutceſſors, p. 90, 
91.5.17,18. Whether the Office of a Cormmiſſary may be gramed to 
a Lny-perſo,p.9091.5.18. p389.S.15, — 

Common'oef Eſtovers, whether Tirhable,p. 392- aa a. 

Compoſition # reference to Tithes, what the Law therein, 392, 
1943. For a mais bife, whether re reg Deed, P. 372. $. 45: 
For one year , or more, whether good without Deed, P. 377- 
$.61. 

Commutation for Penance juſtifiable by Law, p.89. $.4. 


Cecce 3 Confirma- 


s 
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Dowiut; ng expeicexiced; 19.the.Ciuul. and. Cavoy Laws may be a. 
Chancellor,p.$2,8 3.5.4. DEN £ 

Chaplains, whither. the Kings Queen, Pripte, aud. Children of thi 
Blocd Royal, may retain as many as they pleaſe, p. 294.8. 3. How 
many the Archlnſhop of ' Canterbury may retain, ihid. and Þ. 21. 
$.13.ard p.32.5.13. How manyretainable, by a B:ſlup,ibid. How 
many. by. a, Duke, Marqueſs, Earl, and other Perſans of Honour, 
P.294-$ 3 | 

Chappel, whence that word, P." 455.146. S. 15. How many kinds 
thereof, ibid. What a Chappel of Eaſe, and what a Free Chappel 
5s, aud by whom viſnable, $. ibid, The Imper*«.. Law touching the 
building of Chappels, p.164. $.17. 

Chapter, what, p.56.$.5.&c. The drff erence between Capitulum and 
Conventus, P.5$:$.9. 

Charles Martel}, the firſt that violated the. Church in point of Tithes, 

» & - 

Qarter if William the Conquerour toxching Conſiſtories, p. $4. 
Of King John touching the E.leQion of Biſoops, p.183.5.10, Of 
King-H.9. rouching Pentecoſtals,p.74.. 

Chaunter 4:4 Chauntry, whet,p. 392, c.$.6: Certain differences in 
Law touching Chauntries,p. 3 31.8.5. 

Cheeſe, in what caſe to be Tithed or nat, p.391. - 

Cherry-Trees, where adjudged Timber. and Tith-free,p.392. 

Chicken ,how T ithable or not, p.ibid. 

Child. how reputed legitimate or not, as to the time of its Birth in com- 
putation fromthe time of its conception,p.484.$.12. 

Chorepiſcopi, what, p.30.$.11. 

Chriſtmas-day, whether Arreſts may be made therean, p.115.5.12, 

Church, none ſuch in Law until Conſecration, p.142. $.9. Arciently 
a Sanctuary, p.141. $.8. Threefold, £ 36.5.1. Church-Lands 
prohibited by the Imperial Law from being alienated, P.136. $.2. 
In whom the Freehold of the Church and Church-yardss, p.1 37. 


S. 3. 

crabs, by whom Eligible, and wherein their Office conſiſts, 
P. 160, &£, $.1. P.162. 4,5. P.168.$.21, andp. 166. $, 14. 
Whether they are 4 Corporatzon in Law, Þ. 162, 163. $S. 5. and 
P-164.$.11, and whether as ſuch they may take Lands to the ule of 
the Church,p.1675.$.197. andp.168.$.22; What power they have 
touching Seats in rbe. Church, p.140.141.$;35; What Attions 
lie for or againſt them;p.161.$,2..p.163.5.7;8:P.1 69.8:18p.168 

x $.29, 
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.'> 5520 Þ. $864,189 5:4: Before hot ho} $1443 malt tha Aceiarhr, 
P.161,S.1.p.166.5.16. and p.167.4.19.,Wherber theNew Chirch- 
watdtelts 1X45 Pave Afton for Treſpis doe in their Predetiffors 
time,P.162.5.3. Su | 
Citercas = paged of Tirhes; p.4o1. Their Priviledges inreſpett 
| Synodais,p.72.5:9. E F; 
- Citationz*wherber it may*iſſue originally out of the Archbiſhbps Con- 
Jiftory, ro ny rot inhabiring within his Dioceſs by Peculiar, with- 
out Licenſe firſt obtain'd from the Divceſan,p.20.5.12.P.101.5.3. 
P.105.5.6. 

Ciry, w , Þ.15.8.3. 

Clay, wherher Tirbable,p: 392. 

Clergy, whence fo culled;p. 61.9.1. Margenmt: What thiir Priviledges, 
Pp. 193;&c.4.18. 

Clerico Capto per Statutum Mercatorum, what thar Writ imports, 
P.647.5.12. 

Chl cunritd commillo Goalz in defeu Ordinarii deliberan- 
do, what that Writ fienifies,Þ.ibid.$.13. hh | 

Clerico infra Sacros Ordines conſtituto,non cligendo in Officium, 
what the uſe aid end of that Writ, p.ibid.$.11, and p. 651. 
$.26, 

Clothes Fulled in a Fulling-Mill, whether Tithable, p., 392. 

Coals, wherher Tithable, p.ibid. 

Coat-Atmout in a Church, whether Action lies againſt fich as pull it 
doiyhg and for whom. p.139:S.5. P.150.5.23: P.154.5.35.P.156. 
$.38.P.157:5:42. 

Collation, what,p.252. 5.1. How it difſtrs fron Preſentation and 
Inſtitution, ibid. J+ is only in Right of the Patron, P. 254. 
& 2. : 

Gontnpectem, what, P.230,231. $.1.' | Threefold, Þ. ibid. and 
P2035, $.3. The Law touching Commendams , Þ. 232. 5. 4. 

C. | , 

Commillary or Commiſſarins Foraneus, what, p.81.5.1. ard p.$3. 

- $.5. andp.89.5.15. Whether the Grant of a Commillaries place, 
of the reverſrort thereof by a Biſhop, ſhall bind his Sutceſſors, p. 90, 
91.5.17,18. Whether the Office of a Carmmiſſary may be gramtd to 
a Lny-perſoirgp.90:91.5.18. p389.5.15, | 

Commonef Eſtovers, whether Tirhable,p. 392- OR Cs. 

Compoſition ## reference to Tithes, what the Law therein, 392, 
193. For 4mnis kfe, whether good without Deed, P. 372. $. 45- 
For one year , or more , whether good without Deed, P. 377. 
$.61, 

Commutation for Penance juſtifiable by Law, p.89. $.4. 


Cecce a Confirma- 


Confirmation of Biſhops, what, P.44-$.314. The form thereof, ibid. 


and p.2 5,26. | x: | 

Conge d'Eſlire, what, p.29.5.7. P.42.5.1. The original thereof,ibid. 
Reftriflions thereof, P.29.5.8. | 

Conlecration of Byſhops, whar, P.46.$. 1. The manner how, and the 
ancient ſolemnity thereof,p.2 5,26.$.4. It is Character indelebilis, 
P.49.5,6. The Scandal forged by the Romaniſts, touching Conſe- 
cration of Biſhops in England, p.27.$.4. How Churches were an- 
ciently conſecrated, P.4748. $.3415. 

Conſent ro the 29 Articles, what nor good, p.163.$.8, 

| Conſiſtory, whar, p. 83. $.5;6. Whence the word derived, andthe 
diverſe ſignifications thereof, p.83,84.$.6. Conſtitmeed by William 
the Conguerour, P.84.5.7. The Original and Antiquity of Con- 
ſiſtories, Þ. ibid. $. 7. The difference berween Contiſtorium and 
Tribunal, p.85.-5.9. | 

— Y, _ what, and whence ſo called, P.1 png F 
How aiſtinguiſh'd 1m Law, P.172.5.6. How many ways it , 
P. 170, 4 The reaſons or grounds thereof in ” hs Sy 
The Legal Re wiſues in order . any P.171.$.4- 

Conſtitutions of Claringdon, #» order ro Church-government, p.ic0. 
S. 2, ; 

Conſultation, #7 what caſes it hath been awarded, p. 116. $, 12. 
P.165.S.11, P.125.$.31. P.141.5.7. P.143..$.10. P.144.5.12. 
P.193.$.17. P.393.$.27. P-376.5.56. P.379.S-71. P. 330.$.73. 
P.174.S.1. P,385, 394, 401, 410,-4134 4144 415 420, 4224 426, 
4314435, 450, 453345944634464,506, Wheze aConſukation 
is awarded after a Prohibition, there no new Prohibition to be on the 
ſame Libel, p,116.$.12. 

Convocation-C ourt, what, P.983.5.2. P.586.$.4. How and by whom 
convened, p.,99.5.2. p.586. $.4. The Antiquity, Power, Privy- 
ledges, ana Turiſaittion thereof, ibid. 

Conies, taken in a Warren, whether Tithable, P.393, They are not 
Tithable of Common right,P.375.$.53. 

Corn, the Lay in reference to. the Tithes thereof, P, 393, 394. &c. 
A Caſe in Law touching Cara ſet ont for Tithes,and | eft by the Par- 
= _ the ——_ 3 an 

Coſts of- Smt, in what caſe not given upon failure of proof. of. a Sugge- 
geſtion within the Sjx rar, 4p 285.66, Coſts obtained þ Chureh- 
wardens in 4 Suit for Reparations,. are to the uſe of the Church, 
P.144.5.12, Coſts of Smit diſcharged by a Pardon relating before 
the Taxation thereof, P.116.$.12. 


Coyent, anciently a Corporation, p.323.5.4.. 
Councils, 


Ul 


4 — D.C. 


An wy INDEX. 


' CGuncils, to whom the power of calling and diſſolving them belongs, 
H | P. 5-$:7- T he ſever kinds thereof, P.584-5$.1,5.8. A Catalogue of 
| Comncils and Syn »Þ-592,0c. 

Courts Eccleſiaſtical, the ſeveral kinds thereof, p.96.$.1.& c. 

Court of Augmentations, whar, P.33 3.5.10. 

Cows yielding Milk , whether Tithes due for their Paſture, P.396. 
Cranmer, when and how he became Archbiſhop of Canterbury, pe18. 


$$. | 

Cuckold, whether Aion lies for salling one Cuckoldy Knave , and 
where, P.521.5. 15. P.520.5.12. 

Curate, wherhey he may preſeribe againſt the Parſon,Þ.376, $. 56. 

Curtelages, whether T ithes are due out of ſuch,p.396. 

Cuſtom 4:1 reference to Tithes, how it differs from Preſcription,p.396. 
What Cuttoms not. criable in the Eccleſiaſtical” Courts, P. 120, 
$.17, 


R D: | 


D Amages, who ſbai have them Treble, . and in what caſe, p. 381. 

$.76. p.380.$.72. 

Darrein Preſentment,, what that Writ imports, 1 what caſe it lies, 
wherein it differs from a Quare Impedit, ad when it abares,P.64.4.. 
S. 1. P.648.$.17. 6-7 

David, Vxcle ro King Axthur ,,ſncceeded Dubritius &# the Arch- 
biſboprich_ of Caerlegion #n Wales, p. 17.5.6, 

Dean, what, why ſo call.d, Þ.51.S.r, The ſeveral kinds thereof, ibid. 
S. 2, andP:54.5.4. What Dean and Chapter ſrenifies, P.51.5.r, 
Wherhey they are a Body Politick,, Spiritual or Temporal, p. 366, 
367-$.34+ Dean w/ the Arches, whence ſo called, Þ 103.5. 4. 
Deans Rural, what, Þ-33.$. 1.4 Lay-mar,once Dean of Durham, 

.367-$.34-. Je: | 

MR. «ak whereof it conſiſts, p.5.5-.S.7: Whether Deanaries are un- 
derſtood as Benefices with Cure, p.200.5.13. P.286.5.6. Whether 
a Deanary may by Diſpenſation be held in Commendam with a 
Biſhoprick,, P-112.5.10. 

2942" Majores,, &. Minores , what and to whom payable, p. 


399. 

Decrees and Decretals of the. Canon: Lay when firſt publiſhed here in 
England, p.129.$.44-- 

Deer, whether T ithable, p.375.5.53..4nd P.398. 

Defamation, what, and where cognizable, p.515,&c. 

Degradation, whar, p.309.$.3. May be done rwo ways, ibid. 


Depri- 


I1NOEK. 


Deprivation, what, P.g06:.1. The ezuſes rherrof, P.2a0b, 204192, 
here cognizableyp.122.3.21. Whether = Barr 40 Tirhcs the be- 
fore, p. 398. Whether the C hurch be void, pending rhe Appeal from 
a Sentence of Deprivation, P.314-S. 19 {#1 L 

Delegates-Comrt, how conſtitured, p.117.$.13. Whether they may 
E xcommuiticate, or grant {garters of Admimſtrathhn, pAbid. 

Dilapidation, what, P-1434432,3. The yemrdias in Low arninſt it ; 
and how many ways it may happen, ibid. Whether it be a ſafficient 
cauſe of Deprivation,P.175.$.5.9. ardP 31 5.5.19. 

Diocelſs, whence that word derived, P.ro 145.3. What it properly figni- 

| fies, P.27 5-948. 

Diſcharge of T:rhes, bow manyways it may be.P. 398. In what caſes 
it may be, or not, P.358.5.12: Ps 368.4.38. TED | 
Diſpei ation, rhe erae defimtion thereof. -P.1 12. $:9.-'By whom Dil- 
pen'/a-ions may be granted, and in what caſes, p. 107, Fc. $ 8. 
Anciently had from the Court of Rome, ibid. Jt may be without 
the word [ Diſpeaſamus] Þ. 302.5. 8. They are grantable by the 
King, qua talls, P.5 $.7-P.109.$.8. The granting thereof is emi- 
ently in the Crown,P.6.$.9. The Archbiſhop of Canterbury may 
by Statute grant whem; hid p.19:S.1t. The difference betreen ſuch 
granted by the Pope formerly, and thoſe granted by the King now, 
P-293. $.2«, «[n what caſe grantable by the Ghardian of the Spi- 
pox”? P.40+$.3. What remedy in Law in caſe he refuſe ſo to 

0, ibid. | 

Divorce, what, 493. $. 1. The ' cauſes thereof, ibid. Wh ther (if 
for Adultery ir diſſolves the Mayriage 3 vinculo, p. 495. $-3- 
&e, 

Donative Churches, what, P.202.$. 16. The Original thereof, ibid. 
By whom viſuable, p. 34.$.18. The Lew concerning Donatives, 
P-262 $.15. Howtheyceaſeto be ſuch, and become Preſentative, 
P 50 8.16, and P.22.3:$.21- Whether a Donative in the Kings 
gift may be with cure of Souls, P.218.5.2.3. 

Dotards, whether Tithable, p.405. 

Doves in 4 Dove-houſe, what Tithes they pay, P. ibid. 

Druids, their Idol-Temples, when firſt aboliſhed in England, Þ. 16. 


S. 4. 

Drunkard, whether Afionable to call one ſo, p. 516.4. 3. Þ. 521+ 
S& 14. 

Duv>ritius, Archbiſbop of Carlegion in Wales, Þ.19.5. 6. 

Duplex Querela, what, p.275.5.8. 


"BNDirx.. 
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E 


Ccleſia, whence that word derived, P.136. $1, 
_ Eccleſiaſtical Laws of England; the Antiquaty thereof, p, 129, 
Fc.S.4. TIT TIX 

Edgar K ing, hes Zeal for the Church in. his Oration to the Clergy of 
England, PÞ.97.S.1. 

Eggs, how, when, and in what caſe T.ithakle., P:405, 

Election of Biſhops, hoyg, and by when to bemade, p.43.$.2. 

69" Fope, what ſtyle he gave King Lucius, P.4. $.4. P.111. 
0 


Elopement, what it ſignifies, P.508.8.12. ; 

Epiſcopal Authority der 1ved-from theCrown, p,30.5.10. Epiſcopal 
Turi/dittion,endeavoured:to be taken awayyP.36,37.5.2. 

Epiſcopocide n.@ Glerk, Petry Treaſon, P.3 5.5.19. 

Eſtovers burnt #2 4 houſe, whether Tithable, P.372. $.46. P.392. 

Ethelbert,K:2g of .Kent,by whom Canterbury was given ro Sr, Auſtin 
for his See, P.13.S.1.P.17,$.5, Whether he built St. Pauls Church 
in London, P.17.$.7. | VE NGA 

Ethelwolph, Soxiang Succeſſor to Egbert,. the firſt ſole King of Eng- 
land ; he. was Brſhop,of Winchelter, p.36.$.19. And the firſt that 
enriched the Chuzch cf England with Tirhes, p.348.5.1. 

Euginus, whether he were the firſt that ſtyled himſelf Pope, the firſ 
that conſecrated Ch; re ves, and the firſt that decri 64 Gedfathers and 
Godmothers in Baptiſm, P.49.5.7. T 

Examinaticn, when, and by whomto be performed,P.270.5.1,3. 

Excom munication, what, p.624.$.1,2. Twefold, ibid. What in- 
te: d.d by Excommunication ipſo: fatto, p.626. $.4. What the 
cauſes in Law of That Excommunication, p.628. $.8, In what 
manier Fxcommunication #5 to be pronounced,p.6 26.9.6.By whom 
it is to be certifitd, and bew, p.635.$.18, Whether the Ordinary 
may take Bond of an Excommunicate, for his ſubmiſſion in order 
to Abſolution, P.637.$.25. Whether Excommunication in 4 Pa- 
tron, be ſufficient cauſe for a Biſhop to. refuſe: the Clerk, preſented by 
ſuch Patron, P.266.5.32, 


Þ 


Aculty, or Court of Faculties, or Faculty-Office, what, p, 107, 

6.8. The Archbiſhop of Canterbury impower”d by the Srarute 

to grant Faculties, ibid. andP.19.5.11. The force and efficacy © \ 
thereof as ro Commendams or two Benefices, p.107,109,110.5,3, 

. The difſcrence between « Faculty ro T ake and a Faculty ro Retain 4 
Benefice, Pp. 110.5.8, / 

Fallow-grounds, whether Tithable,P.405. 

Fees for Probate of Teſtaments, what due by Starute, P. 105, 106, 

S. 6. ; | 

Fenny-Laxds drain'd, whether they pay Tithes preſently, p.406. 

Ferz Naturz, Creatures of that kind, whether Tithable, p.405. 

Firſt-Fruits, by and to whom payable,p,837 4.2. /id.Amnates, 

Fiſh raken in the Sea, or in a River, Pond or Piſcary, whether Tith- 
able, and how, Þ., 406. and P. 367. $. 36. P.379. $.68. P. 375. 
$.53+ 

Flamins, how many anciently in England, P.16. $.4. 

Flax, what Tithes it pays, and when, P.407. 

Foreſt- Lands, whether Tithable or not, and by whom, Þ. 407, 408. 
Nor ſcitunte in any Pariſh, to whom the Tirhes ſhall be paid, © 
P.408. Wherher Priviledg'd from Tithes, whilſt in the Kings 
hands, otherwiſe tn the Subjects, p.369.5.41. Whether they are Pri- 
wiledged from Tithes , af in the hands of the Kings Patentee or 
Grantee, P.399,401, 

Fowl raken, in what caſe Tithable or not, P.408. 

Fraud ix ſerting forth Tirhes, whether treble damages in that caſe, 
p.380.$.72. P.381.$.76. 

Freehold of rhe Church or Chancel,,» whom ut 55, P.137.5.3. P33. 
9 P.139.$.5. P.142.$.9. P-150.$.22. P.151.$.25, P.155.. 
$.309, 

Frigidity inthe Man pleaded by the Woman, how the Civil Law pro» . 
ceeds thereon, P.493.5.1., | 

Fruit-Trees, what Tithes they pay, and when, p,408. 

Furſe, wherher Tithable, ibid. 


1 


UM 


G 


Sqm Decima Garbatum,what it ſignifies, p.38 1.8.78, 
Gardens, how Tithable, p.409.p.37 1.5.43. 7 

Geoffrey Plantaginet, Sox ro King H. 2.was Biſhop of Lincoln,p. 36. 
$.19, 

Glaſs-windows Paintedin the Iſle of a Chappel, if pulled down, whe- 
ther Attionable,p.138.8.5. 

Gleab, what, p.409. The Law concerning the Tithes thereof, ibid. 
and n.41o0, Gleabof 4 Pajogp Impropriate and Leaſed, whe- 
ther Tithable, ibid. and p.368.5.35. Whether Glezb in Leaſe pays 
Tithe,p.362,363.$.26, Whether the Freehold of the Gleab, x 4 
ring a Vacancy, be in the Patron or not,p.183.5.9.Gleab manured 
and ſowed by an Incumbent that dies before Harveſt, who ſhall have 
the'Corn,p. 318.5. 3. | 

Godfathers 4nd Godmothers i» Baprsſm, the Original thereof, p.4.9. 


S. 7- 

Grain, pays 4 Prediat Tithe, p.411, 

Grant of Tithes, whether good without Deed, p,386. 

Graſs, what T ithes that pays, and how, p.410,411. Graſs-cocks Tith- 
ed, p.374-$.50. 

Grave-Stone taken away, whether Attionable, and where, p. 157. 
S. 42, 

Gravel, whether Tithable, p.411. 

Grounds lert to Strangers out of the Pariſh,who anſwers the T ithes, 
ibid, 

Guardian of the Spiritualties,his Office,and by whom Conſtiruted,p. 39. 
$.1.P.41.$.4,5. His power in the Vacancy of an Archbiſhoprich , 
P.40.5.2. What remedy in caſe he ſhall refuſe to grant Faculties o7 
Diſpenſations,where they may or ought to be granted, p.40.5.3. 


H 


H Alimots, anc:ently what, p.97.5.1. 

Hay, the Law touching Tithe-Hay, p. 412,413, Whether the Tithes 
thereof may belong to the Vicar, p.381.S. 77. TwoCrops of Hay 
from the ſame ground the ſame year, whether both Tithable, p.4.12. 

Hazel,Holly, Willows, and Whitethorn, iz what caſes they may be 
Tithable or not, p.377.$.62. 

Head-Lands, whether Tithable, p.359.$.16.p.369.5.39.P.374.5.52. 

Ddddd Hearth- 


INDEX, 


Hearth-peny, the ancient Cuſtom thereof, P.3 36. $-35-P-3 72. 5.46, | 


Heath, Furſe, and Broom, i» what caſes T uhable or not, p.4.1 3. 
Barren Heath-ground, in what ſenſe excuſed of Tithes for the firſt 
Seven years,P.375+S-5 3s 

Hedging and Fencipg-Weood, whether Tithable,P. 350,371.$,4.3- 

Hemp, what Tithes that pays, P.41 3,4rd Þ.366.5. 32. 

Heyfers, whether Tithes dxe for the Herbage thereof, P. 370.$.43. 

Henry de Blois,Brother to King Stephen,was Biſhop of Winchelter, 
P:37.%16, 

Henry de Beauford, Brother to King H.4. was alſo Biſhop of Winche- 
ſter, ibid. 

Herbage, what, and how Tithable or not P.370,371.$.43.4nd P.413. 
Herbage of Sheep, whether Tithable, p,464. 

Hereſic, what, «1d whence the word deriued, Þ, 560,561. $.4. T hree- 
fold, ibid. Where cognizable,Þ.561,562.$.6. How puniſhed,P. 562, 
563.5.7. [rc « Lepraanimsx,; ibid. 

Hereticks, an Alphabetical Catalegue of ſuch ; their Errors and He- 
reſies, ;, the times and. places when and where broached, and the 
Councils wherein they were condemned,Þ. 564,565,&c. 

High Commiſſion-Corrr, the Conſtirution: thereof, P.11, 12. 5. 14+ 
What the power thereof was, P,118.5.14. 

Hocl-Dha, his Law againſt fighting in the Church-yard, P.140. $.6. 

Honey, whether, and how Tithable, p.4.1 3,414. 

Hoods to be worn by Proctors #2 the Arches, when and by whom firſt 
enjoyned, P.10 3.5.4. 

Hops, what Tithes they pay, and how Tubed, P.414. Whether Great 
T ithes to the Parſon, or Small Tithes to the Vicar, P. 366. 5$. 32. 
Whether they may not belong to the Vicar by Preſcription, 381.$.77. 
T he difference in Kent ( as to Tithes) between Hops in Orchards , 
and Hops in Gardens, p.366.5. 32. 

Hop-poles, wherhey the Weod thereof Tithable or not, P.4.14.. 

Horſes for Huebandry, whether their Paſture be Tithable, p.371.5.43- 

Hoſpitallers, either Lay or Spiritual, by whom Viſiable, p. 34.5. 18. 
They were diſcharged of Tithes, P.402. 

Houſes being Dwelling-houſes, where T:thable, p.41441 5. 

Hubert, Archbiſhop of Canterbury, p.7,S.11. 

Hundred-Court, the Antiquity thereof, and exten; anciently of its Tur 
riſaitt;ion, P.96, $1, D:B4.8.7. 


— "LIST 
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Ade, To call one Welch Jade, whether Ationable , and where, 
P.522+S.I7. 

Jealoulie, how the Civil Law proceeds therein,p.472.5S.7. 

Ideocy, in what caſe Triable in the Eccleſiaſtical Court, P.120.$.17. 

Jewiſh Hereticks,who ſuch Anciently, aud what their Hereſies,Þ. 580, 
&c4.9. 

— in a Man, how to be proved, P.49 3.5.1. 

Impropriations, how many within York Dioceſs,p. 14.5.2. Vid.Ap- 
propriations. , 

Ina, the Saxon King, whether he be the firſt that gave Peter-pence to 
the Pope, P.112. $.8. His Lay againſt Striking in the Gburch, 
P.140.5.6. 

Incumbent, whar,p.317.9.1. Legal Requifites to makes a compleat In- 
cumbent,p.ibid. H# Rights, P.318.5.2. 

Indians, heir fevere puniſhment of Adultery, P.471472.5.6. 

Indicavit, what that Writ imports, the end and uſe thereof, in what 
caſes, and from whom it may be awarded, p.64,7.5.6. P.439. 

Induction, what, and how executed,p.258.$.16, Whether it be a Tem- 

ral Aft, and cognizable in the Temporal Court\P.279.5.17, 

Infant, if under age Admitted and Inflinred to a Benefice, it is void, 
P.280.5.20. Whether Attion lies againſt a Minor under Seventce:: 
years of age for Slandering, P.524.5.23. 

Ingulphus, Abbot of Crowland, his Report touching Appropriations, 
P.221.5.I. 

Inſtitution, what, the Form thereof, Requiſites thereto, and what Re- 
medy, if denied, p.274.$.8. Inſtitutions are cognizable in the 
Eccleſiaſtical Court,P.123. $-28. The difference berween the Civil 
and Common Law touching Inſtitutions, p.276.$.9. Whether it 
works a Plenarty without Induttion , p.ibid. $.11. P.280. $.18. 
P.281.9.21, 

Ireland, wil what time under the Archbiſhop of Canterbury, p. 20. 


S.13. 

Iſle of a Church, who may preſcribe to it,P. 1 38.5.4. or whether it may 
be peculiar to a Family,y.ibid.s. 5. P.158.$.ult. 

Jurifdiftion Eccleſiaſtical and Temporal, the Original of that diſtin- 
ton, P.134.5.44. : 

Juris utrum, for and againſt whom that Writ lies, p.20 5.5.1, 


Ddddd 2 Jure 


-IN.DE Xx; 


Jure Patronatus, what that Writ imports, p.206,,5c. How the Law 
proceeds therein, p.179.5.2. In what caſe the Biſhop may make uſe 
thereof, and his power therein, p.33.$.16. At whoſe charge it isto 
be, p.180.$.3. What Jus Patronatus 5s, p.205.5.1. 

Jus Canonicum, the Original thereof, p.132.$.44. 


K 


K Anute King, his ſtritt Law concerning Abbots, p.332.3.2. 
Knave,wherher Aftionable to call one ſo,p.y 17.$.4.and p.524.5.21;24, 


L 


Ambs, how Tithable,p.416, They yield a ſmall Tuhe, and may 
belong to the Vicar, p.198.$.3.p.359.$.16.. In what caſe they 
may be Great Tithes, and payable to the Parſon, p.366.$.32. 

Lands accruing to the Crown by the Statute of Dillolutions , whether 
they ſhall pay Tithes, p.416, 

Lapſe, whar,p.242.$.1. The Original and gradations thereof, ibid, 
T he difference between the Common and Canon Law as to the tin 
of Lapſe,p.245.$.2. When the Six Months ſhall commence, ibid. 
How the Six Months before a Lapſe are to be computed by Days, 
and how Notice ſhall be given to the Patron or not before the Lapſe 
2NCUTS, P.2 74.5.4. Whether a Grant may be made of a Lapſe, 
P+248.$.5. A Lapſe is more a Truſt than an Intereſt, ibid.. From 
what time the Lapſe ſhall incur, ibid.$.6. In what caſe the Lapſe 
may incur to the _—_— » notwithſtanding a Quare Impedit 
brought by the Patron,p.183.$.10, 

Leaſe made by one Biſhop de fatto during the life of another de Jure, 
of the ſame Diocefs, whether good, p.38.$.23, Leaſes of Tithes, 
wherher Triable in the Eccleſtaſtical Court, p.127.$.40. They muſt 
be by Deed, not Parol,p.382.$.81. Leaſes made by Parſons, p.199. 
8.10. Caſes at Common Law touching the ſame , p.190.$.10,11. 
P.193. 5.17. 

Legacies » properly ſuable for in the Eccleſiaſtical Court, p.,113.5.11. 
P. 125.8. 34, and p.126.8.ibid. 

Legates of the Pope, of Three ſorts, p.20.$.12, p.102.5:3, Legatus 
Natus, what it imports, and who were ſuch in England, p.30. $.12. 
p.21.$.13. and p.105.5.6, | 

Leſſee ro Parſon and Vicar, whether he may Sue for the Tithes in one 
Action, or muſt divide his Aftion, p.3$1, 382.$,50, 

| : Letters 
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Letter expreſſing the Grant of the Next Avoidance , delvand ineffe- 


ual, p.28 5.5.4. 
Libel, whereof 4 true Copy denied ,. is ground for 4 Prohibition, 
P. 122.5. 24. | 


Licenſe to carry away T ithes without ſetting them forth, owven by a 
ColleFtor of Tithes whether good, p.3 —_ Ik wb Y 9 

Lime, Marle, Slates, or Tiles, whether T :thable, p.417, 

Lindwood, what he was, and when his Provincial. Conſtitutions were 
compiled, p.208.$.5. 

Litigious, how many ways 4 Church may ſo become, p.181,182.8.6, 

Lollards, what they were, and why ſo called, p.561.8.5. 

London, anciently an Archbiſhoprick, p.17.$.7. The Metropolis of 
Britannia Prima,p.16.$.4. The Archiepiſcopal See thereof removed 
and placed at Canterbury by the Saxons, ihid, 

Lops of Trees, whether Tithable after Twenty years gromth,p.417, 

Lucius, Firſt Chriſtian King of Britain,p.1 5.5.4. By whom converted 
tothe Chriſtian Faith, ibid. When Baptizedp.16.5.4. 


M 


M Ahumetans , their ſevere puniſhment of Adultery, p. 471; 


S. 66, 
Malum in fe, and Malum prohibitum, rhe Legal difference between 
th:m, p.10.$.14. p.187.5.4. 
Marriage after Divorce , altera parte exiltente , whether lawfid, 
P.495.$.3,&sc. 
Marſh- Lands, or Fenn- Lands, newly gained from the Sea, whether 
under the notion of Barren Lands , as to any diſcharge of. Tithes, 


P.387. 
Sr.Martins le Grand,London, whether it be an Eccleſiaſtical Benefice, 
P.202.8,16, 


Maſt of Oak, or Beech, whet her Tithable, and bow, p.4.17. 

Maſters of Chancery, what they were anciently, and why ſo called, 
P-550.$.21, 

Meadows over-run with Thorns and Buſhes,whether Tithable,p.417. 

Metropolitan, why ſo called,tbe derivation of that word,p.15.5.3.. 

Midwives queſtion'd in the Eccleſiaſtical Court for exerciſing that Cat- 
ling without a Licenſe from the Ordinary, whether Prohibition lies, 
p.126.$.36. 

Milk paying Tithes, exempts the Cheeſe from payment thereof, p.391, 


420, | 
Milch-kine, whether their Paſture be Tithable, P.372.$.44. 
Mills 


INDE X, 


Mills, the Law concerning the Tithes thereof, p.417. 
Mill-Stones, in what 4.» Tithes ſhall be paid of them, and hoy, 


1.420. 

Mites or Minerals, whether T ithable, p. 420, and P.368.5.36. 

Maixt T zthes, whet, p.420. | 

Modus Decimandi, what the Law therein, p,420,&c. Copgnizable in 
the Eccleſiaſtical Court, P.119.$S.17. P.125. $.33. P-127. $.42. 
P. 364. P.373-$.48. P.379.$.67. P.363.$.28, 29. p.128.$.43. 
In what caſe it may be Triable at Common Law, P. 368.5. 36. A 

- Modus pleaded to obtain 4 Prohibition,p.377.$.60. 

Moieties of Tithes, if berween two Parſons, whether the Pariſhioney be 
obliged to divide them, P.362.$.24. 

Monaitery-Lands , the Law touching them in-reference to Tithes, 
P.422 142 3. : 

Monuments ereted in Churches or C hurch-yards, if defaced or pulled 
down, what Attion lies, and for whom, and where cognizable,P.142. 
$.9. P.139.5.5.P.154.$.33. Fa 

Mortuaries, the Law concerning them, P.42 3,424. 

Mulier, what at the Common Law, 478.$.2:Þ.4386.$.17. What by the 
Civil, p.4$7.5.19. How it differs from Baſtard,p.478-5.2.P.4.86, 
457.$.18,19, 


N 


Ag, Whether Tithes due for the Paſture of a Riding-Nagyp.42 5. 
P.360.$.18.P.371.$.43.and P.429. 

Ne admittas, what the Writ imports, the end and uſe thereof, P.646. 
S. 4. 

Ne unques accouple en Loyal Matrimonie, is to be tried by the 
Certificate of the Biſhop, P.122.5.21. 

Next Avoidance, what, P.284.5. 3. 

Nomination, what, P-259.S. 11, Qualifications thereof, ibid. In 
what caſe it may be the ſame with Preſentation,p.260.$.12. It may 
be corrupt and Simoniacal as well as the other, 1bid.$.13. 

Non obſtante, in Faculries granted by the Pope, of what efficacy in 
Law, P.109.$.8. 

Non Reſidence, what, P. 319. $.9,10. What Hh excuſe it, P.3J20., 
$.9,10.P.321.$.13. What ſhall be held Non Reſidence within the 
Statute, or not, ibid. $.12,13, P.323.5.16. The Ancient Canons 
rouching Non Reſidence, Þ.320.5.10. P.322.5.1 5. Whether Non 
Reſidence makes void a Leaſe of Tithes made by the Parſon,Þ.32 3. 
$.16, and P.384.5.18, 

Notice, 


UN 
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Notice of Avoidance. when and hoy to be given to the Patron, p.181. 
$.4.P. 245.$.2. To be given in caſe of Ceſlion, p.289. $.11. 
Whether Notice of ſetting forth Tithes is to be given to the Parſon, 
P.376.5.58. P.450. 

Novatius, his Errour concerning Biſhops, P.23.$.1. : 

Nurſeries of young Trees and Plants, whether and in what caſe Tith- 
able or not, P.426. | 


O 


'S Ath of Supremacy, the Original thereof, p.3.5.3. Oath of 
Reſidence, P. 320.5.1T. | 

Oaks, the Law of Tithes touching them, P.426, 

Oblations, what properly they are, and the Law thereof, P. 426, 427. 
What are not ſuch, that are commonly ſo ſuppoſed to be, P.1 56.5. 38, 

Obligation ro Reſign 4 Benefice, whether good,p.189.5.7. Obligation 
not to accompany ſuch a Woman, taken in the \Eccleſiaſtical Court, 
P.114.5.12. 

Odo, Brother ro William rhe Conquerour, he was Biſhop of Bayeux 
zn Normandy. 

Offerings, Oblations, and Obventions, the Law concerning them, 
P.426,427. 

Office of Regiſter to a Biſhop , if controverted , where cognizable, 
P.126. $.35. The difference in point of Juriſdittion berween a 
Right to and Exerciſe of an Office, P.93.5.20. 

Officiales Foranei, whar, P. 81.5. 1. P.$9.5. 15. 

Orchard, the Ground thereof ſowed with Seed,whether Tithable,p.427. 
Tithes of Orchards by Cuſtom, p.367.$.35. Orchard, formerly 
' Arable, to whom Tithable,P.361.5.21. 

Ordinary, what, P.3 2.5.14. Why the Biſhop ſo called,p.23.5.2. What 
the Civil Law underſtands by that word [ Ordinarius)],ibid. Whe- 
ther he may cite a man out of his own Dioceſs,Þ.33,37.$.17.P.104 
105,$.6. Whether he may diſpoſe of any of an Inteſtates Goods to 
Pious uſes, in what caſe, and wder what Cautions and Limitations, 
P.106.$.6. He hath Curam Curarum, p.32.5.14. ; 

Organs in 4 Church, to whom they belong, P. 167.$.18. If taken away, 
where the Afton lies, P.161.5.2. 

Ornaments of the Church,at whoſe charge to be provided, and how the 


ſame ſhall be charged, p.137.$.4. p.152.5.29, p.154-$.34. 


P 


Agatts, the ſiraxge Puniſhments infliftted by them on Adulterers, 


-4.70.9.4. 

Pallium Epiſcopale, a deſcription thereof, p.23.$.2. 

Pander, whether to cail one ſo be Attionable, p.524.5.21. 

Pannagium, wha: the word ſignifies, p.333. 

Pardon, wherher «rt may extend to prevent a Deprivation,p.312.5.15, 
Whether a General Pardon ſhall barr a Suit inthe Eccleſiaſtical 
Court for Slander, p.121.$.19. In what caſe it may barr Coſts of 
Smit, p.116.$.12. 

Park diſparked, how Tithable, p. 361.8. 20, 21, Þ. 364, 365. $.31. 
P.427,428. How tobe Tithed, if converted into Tillage, Þ. 361. 
8.20, and p.380.$.75. 

Pariſh, the varions acceptation of that word, P. 355, 356. $.3. By 
whom Pariſhes were 's divided, p.72.4.8,9, Parochial Bounds, 
where cognizable, p.126.5.37. p.128.5.28, p.125.9.31. p-157. 
$.40. P.153. $. 31. and p.380. 5.74. Being comroverted between 
Spiritual perſons, are cognizable in the Eccleſiaſtical Court, p. 123, 
$.27, Otherwiſe at the Common Lay, p.ibid. $. 28. p.124. $. 30, 
p.126.$.37. 

Pariſh-Clerk, by whomto be choſen, p.166.$.12.Aand p.192.5.15. 


Parſon, who properly ſuch, p.18 5,186.8. 1. He hath a double Capacity, , 


P.193.5. 16. Parſon Imparſonee,whar,p.186.5.2. How he ought 
ro be qualified to be a Parſon,p.1387.8.4. Reguiſites in Law for that 
Funttion, ibid. What his Rights are, P.186. $.3. The difference 
berween Parſon, Paſtor, ReQor, Vicar,anud Curate, p.186.5. r. 

Parionage, Church, and Rectory, are rerms Synonymous, p. 188, 
8,6. 

Partridges and Pheaſants, though not Tithable, yer payable in lieu of 
T. —_ P. 361. $.20. What Tuhes tame Partridges ſhall pay, 

42 

reins, the Law in reference to the Tithes thereof, p42, 429. 

Patria obedientiz,and Patriz conſuetudinariz,the difference berween 
them, p.130.$,44. 

Patriarch, what, p.20.$.13. A Style or Title anciently given to the 
Arehbiſoop of Canterbury, p.ibid. 

Patron, what he is,and why ſo called, P-1 78.5.1 . P-205.S.T. Who 1s 
properly the Patron of a Vicarage, p.199. $.9. Whether a Patron 
hath any thing to do inthe Chirch during a Plenarty, P.191.5.12. 
His conſent requiſite ro Commendams, Unions, and Appropriation 
of Churches, p.229.5.8, 
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Paul. er St.Paul, wherber he Preach here in England, p. T1 4. 


St.Panls Church London, by whe fff built, P.17 $17, 

Paulinus, Archbiſhop of York, p.14.$.2. 

Peaſe, in wha caſe not Tirhable, 1.429, 

Pelagius,  onkof Bangor, his refuſal to appear at Rome upon the 
Popes Summons, p.111.5.8, £ 


Pelagian Hereſie, when this Kingdom firſt inſefted therewith, and by 


whom ſuppreſſed, p.16.$. 5, | 
Peculiars, or the Court of Peculiars, what it was, P.119.$.16, How 
many Peculiars in the Province of Canterbury, ibid. 
Pelts or Fells of Sheep in of the Rot, whether Tithable, p.425, 
Penſions ſuable in the Eccleſiaſtical Court, P-127. 5.41, p.188. 5.6. 
p.198.s.5. P.376.5.57. On x 
Pentecoſtals, whar, and whence ſo called, p.73,74.$. 10; _ 
Peters Church in Cornhil, London, once rhe Carhedyal of a Dioceſs, 
P.17.$.7. By whom founded, ibid. | ; 
Peterpence, what, the Original thereof, and why payedro Rome,p.73, 
74.$.10, p.112.$.8. p.356.$.9. The Conquerours Law concern. 


ing the ſame, p.73.5.10, Anciently taken from the Pope, and given 


to the King, p. 100.$.2, 

Pews #n the Body of the Church, at whoſe diſpoſal they are, P.137.5. 3. 
P-156.5.38. p. 158.s.ult. /id.Seats. 

Pheaſants, of what kind are Tithable, p.430., Though properly not 
Tithable , yet as a Modus wm for Tithes,.p.380.5.75. 

pulled down , whether Aftionable, 
p.138.5.5. 

Pigeons, in what caſe Tichable or not, p, 430. Spent in the Owners 
Houſe , not Tithable , p. 368. $. 37. p. 375. $.53. Otherwiſe 
if ſold, ibid. Felony to ſteal them out of a Dove-houſe, ibid. Vid, 
Doy 


es. 
Pigs, how Tithable, p.4.30. 
wy ks and other Sea-Fiſh, whether Tithable, and how, P. 379. 
$.68, 


| Pimp, whether, and where Aftionable to call one ſo, P.521,.16, 


Pits of Stone, Lime,G&c. wherher Tirhable, p.4.30. 

Plants tranſplanted, whether Tithable, p,431. 

Plato's Law concerning Adulterers, p.473.5.9. 

Plurality, what, p.292.5.1, Who may grant or recezve Pluralities, 
P-294.5-3. Qualifications in Law touching Diſpenſations for Plu- 
ralities,p.295.$.4, Whether the taking of a Parſonage with a Vi- 
carage endowed, amounts to 4 Plurality within the intent of the 
Statute, p.296.5.5, The Text of Canon Lay againſt Pluralities, 
P.300.5.15. 
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"Pax ren, 15 aurparionin England fiſt began, Þ.97 61s, When and, 
: bY vn pie | 3 18s hon of} Nee, Poo [hy ub Ws, in 
granting Dijpen atrons,P.5.S:7. ; | | 

Poltulation, what, P.49.5.5. A 

Prebends, what,and why ſo called, P.35.5.19, 

Prerogative-Court of Canterbury,the Turifaition ther eof,P.104. 5.6, 

Preſcription, P,431 #9 4.36. The Lay theregf i” reference to Tithes, 

-ibid. and P.355. $.12. In what Court cognizatle, P.367. $.29. 
P-125-8.33- 17 what caſe 4 Parſon preſcribing for Tithes may 
ſuc on that Preſciiption #n the Eccleſraſtical Court, ibid. Preſcri- 
ption meerly Spiritual, cognizable in the Court, P.156,$.39. Pre- 
{cription to 4.Sear in a Church, or to Priority in that Sear, whether 
cognizable in the Temporal Court, P.1 3$:$.5.P-140.5. 7,P. 1:42.5.9. 
P.149.5.21, P35 $935, P-14745.18, P,151.S.25. Whether a 
Prelgiption to Keeleſtaſtical thivigs be pets inthe Eccleſiaſts- 
cal Court, P.153-$.33- Prelcription pleaded by a Parſon againſt 
the firſt Endoyment to the Vicar, whether allowable, p.375. 58.54. 
Preſcription de non Decimando mot .denied to a Spiritual perſon, 
P.399. The 4ifference berweer, the Civil aud Common Law in 
porn of Preſcriptions/P.129:$.4.3. * 

Frzmonſtracenſes,. how dzJcharged of T ithes, p.,402. 

Freſentation”ro 4 Benefice, what, P.254.$.4. Where the Right of 
Preſentation #5.cogni24ble, P.256.9.6, What the Law touching 
Preſentation 7s, in-6aſe of Coparceners,, Foynt-Tenants , and Te- 
nants in Common, p.ibid. S. 7. How the Profentation's to ben 
caſe of Co-heirs, P.25 5.$.4. Whether aPreſentation be xevocable 
before Inſtutution, P.2584259+$.9, lo. - What Preſentation ſhall 

" ſerve. for a Turn, p.262.5.19. To what things a Preſentation 
may be, Pp.263.$.21, Tn what caſes the King ſhall have the Pre- 
ſentation by his Prerogative, P.263,264.5.2 3,24. The difference 
in Lay berween the King and a Common perſon as to Preſentations, 
P.265.$.2%. | 

Primate Metropolitan of all England, when and how that flyle or 
title firſt yeſted in the Archbiſhop of Canterbury, p.18.5.$. 

Priority ix the Seat of a Church,whether it may be preſeribed, P.x 40, 


S. 7. 

Priviledges of the Clergy, P.193,&c.5.18. Priviledge in reſpebt of 
Titbes, what, P,4.36. 

Procuration, what, P,67.$.1. When and to whom payable, ibid.Whe- 
ther due withour rhe Att of Viſiting, P.68.$.2. P.69.5.4. P.7 5.510. 
P.7S-S.11. Anciently paid in vicualibus, when and how changed 
?nto Money, Þ. 68.$..3. How the Canoniſts define it, p.69. 8.5. 
Onely one'Procuration to be paidro the Ordinary, how that 5s to be 
widerſtood, P.70.5.6, —_ 
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Prohibition, in what Caſes it hath been granted, p.$9. $.16. p.114. 
$.12. P.121.5.17. P.93.$.20. P.122.$.22. P.ibid.$.23,24.P.126. 
$.36,37»38,39- P-128.5.43.7Pp1 38.5.4. P.140.5.7. P.144-5.13. 
P.113.S.11. P.121-$.20, P:#2$8.$.20, P:IFI.S.24. P.149.5.22. 
P-151.$.25. P.152.$.26,28, P.153.$.30,31.P.127-$.40.P.119. 

 $-I5.-P.1643.$.,5z P-114,$,12, P.149.5.2.1, P.188,9.5. WES 
P.152:$.29. P.153+$,32. P:155$.38. P.1$7,5.40, Þ;39 0.49. 
P-377.9.62-P.379-$.67.P.357,39 3:39414971499,410142 51429, 
430436. P.47 35.7. P-455- S.15. P.177. $:949. P.,37 3.5:47. 
P.190.$-9.P.166.5.12,1 3,14.P.167.$,19, P.176.$.8,P.277.S;12. 
P.92. $.19. P10, $3; P-log. $.6,' P.119.-$.17., Pa147..18. 
P.298.is:9. P.166.5-15. P.198.$.4. P.258.5.10, p269, pM. 
P1115. $12, P-299. $-L1. P.2S 1, $.22,23. Þ1 16.:12, P.r 4; 
$.9,1 1. P.319-S.7. P- 359-S.14. Þ.369-$.40- P.1925, 15. P.364. 
$.30. P.368.$.37- P.361.$.20,21. P.362.$.22. P,368,$.38439. 
P- 37 1:8:43- P+ 37 $45-5.3+ P-3624$-25. P.36 5453.1» PINPSAS 
P-378.$.64. P+382 $52. P.520.S. 12. P. 517. $5, P50 __ 
P+521,S.14.P+523+-$,19. b.$24-5-21 In. what Gaſes the* Proþi- 
bition hath been denica, P.$3.5.4. P:115,116.S.12. P.119,121, 
$.17,18. P.122,123+$.25,26,27,28. P-124-$-29. P.125.$.3I, 
323334 P-126:$. 39. P-12751Q8. $.42443- P-137-5-3. P- 144+ 
S. IIs P-148.5-19,P-I53-$.30; P.174- S-I. P.I 52. $27. P. 364. 
$.29. P. 380.5. 74, P-156-$.39. P-166.5.16, P.198.5.5. P.31S. 
'$.7. P.359.S-15. P-1290:S-17- P-AM4$17- 1 366- $+33+ P-376. 

07 $5 P:364.5.29.P1396, 35944 12,41 3+4201429245 L145 654 64 
P-520.9.13. P.512.$.18. P.507.4.12. P-521.5.15. P:523.5.17. 
P:525.$42.4- P:526+$.24- P.527-S.ult. Whether. a..Prohibition 
may be granted after Sentence, and in what Caſes, P.192.5,15. 

P. 381.$.76. P.116:S.12.-P-120.$17,;P-124- $.29+ Whether 4 
Prohibition may be after an AppgalyPÞi148:$-21+  AProbibition 
whether grazitable afier a Conſultation, P:147 $518. or de. novo 

to an Appellant, who had a Prohibition #» the firſt inſtance,P.360. 
$.19. P-421. Prohibition granted-againſt Colts.of Sit given 

to an Informer, P:473. $7. Whether a Prohibition les,; 47 caſe 
proof by one ſingle Witneſs be diſallowed in the Eccleſjaſtical art , 
P.462:$.22.P» £1:3:S:11- 1.45 $224 P412-3:9-26.p. 125:9.45. 
Whether a Prohibition may be gr armed: the laſt day of, rhe, Term, D. 

: 1.47. $:18.orr6 ftayProof in perpet. rel.memonam, P,474- 9-49. 
; Proxies what; P7955: P17 5, $111, The ſame with Progurations, 
ibifd..\ikhetber\ exringwifh'd.' by. the dyſolationof Rebgions Houſes, 
P.76.&c. $.11. Nor known tothe Primitive Church, ibid. Whether 

."" obrqnibble\yaa Bifſeaſ.e Si Slide Fore roxies aprly 
compared to the Caſe of Tithes, P.79.$.11. A Caſe of Remark at 

Carmmon Law touching Proxies, P.754&c.S.11, 
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OF Impedit, for and againſt whom that Writ lies, p.645. 8.3. 

of what things it lies, Þ.649.$.20,2 1. Wherhey ir lies for an 
Archdeaconry, p.66.5.14. 

Quarta Epucopaliy what, P.77-$.11, 

Quarrics, whether Tithable, p.4.36. 

Quean, whether Aftion lies for calling one ſo, P.517. $.5, p.523+5.18. 
P.520,5.12, 

Queen Elizabeth, her Declaration touching her Supremacy, Þ.10.$.11. 
Declared Supream Governeſs on Earth of the Church of Eng- 
land,p.ibid.s. 14. 

—_ what, by whom Eligible, and wherein their Office dath con- 

$P.163.9.6. 

Quorum Nomina,Proceſs of that kind prohibited, p. 60.5.6. p182.5.3, 


R 


Abbits, whether Tithable, p.369.8.36. 
MC of the Stubble of Corn, whether Tithableyp. 33444 36. 
C, 

Rapeſ — ſhall the Parſon or the Vicar have the Tithes thereof, 
P. 351.$.77». 

Rate-Tithes, i what Caſes able, P. 391,437. 

Redtors, how diſtinewſh"d from Vicars, p.186.5.1. 

Refuſal of a Clerk by a Biſhop, becauſe he could not ſpeak, the Welch 
Language, P.276.$.36. Once Refuſed for Infufficiency, may wor 
after be received, P.268.5.39. 

oy to a Biſhops Conſfory, the Office comtroverted, where cogniza- 

» P.126.5.35. 

ys of a Pariſh for Chriſtnings and Burials, the Original 
' » P.145.$.14. P.164.5.10. 

Releaſe by one Churchwarden, whether any Bay to the Suit of his Com- 
panion,P.144.5.12, P.165.$.11, P.161.5.2, Releaſe of 4 Next 
Avoidance, made after the Church becomes void , 15 void, P. 286, 


S. 7. 
Religion Chriſtian, when and where fr ft plarxed in this Kingdom, 
P.13.5.1, Dn 
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Rents, of what kind may be ſued for in the Eccleſiaſtical Court, P.126. 
S. 34. Where the Tithe of Rents in London are ſuable for, and 
bow, P.379-5.70. 

Reparations of Churches, where cognizable, P.137.5.3,4. P.143.5.10. 
P-152.$.26. In what 6aſe it may be cognizable at the Common Law, 
P-166.P.15, Whether within the cognizance of the Archdeacons 
Viſitation, p,60.$.7, Who and what ſhalt be charged with ſuch Re- 
parations, and how , P.137.138. $.4. P.144. $-11, P.145. $.14. 
P.1474148.$. 19. P.150.5.23.P.1 PLS P.I75-$.4.P-153.5.30. 
P.157.5-41-P.149.5.22, How the Tax for ſuch Reparations ſhall 
be apportioned between Landlord and Tenant,p.1 54.5.34. By whom 


the Chancel ſhall be Repair'd, P. 175. $.4. Inheritances not ro be 


therewith charged in pay P-144.5.13. Whether a Tax for 
ſuch Reparations may be made by the Churchwardens only, p.148. 


6.20, How to be incaſe of Union of Churches, Þ.146.5.16. How | 


5n reſpett of the Fabrick of the Church, in diſtin8ion from that of 
the Ornaments thereof, P.154.$.34. Whether thoſe of a Chappel of 
Eaſe ſhall contribute to the Rapairs of the Mother-Church, p.146, 
$.16. P.152.5.28, P.t53.5.33- P.156.$.39.P.152.5.28, Whether 
the Land next adjoyning to a Church-yard ſhall Repair the Fences 
thereof, P.166.5.15. 

Reſidence, in what caſes not required, P.320.5.9. 

Reſignation, whar, p.234.$.3. Reſignation-Bonds, whether good in 
Law, p.89.5.7. What words ſufficient in Law to import a Reſig- 
nation, P.191.$.13. To whom is may be macs, ibid. How, and to 
whom the Reſignation of 4 Donative 21ay be made, Þ. 191. $.14. 
Whether it may be made conditionally, Þ.278. $.14, Whether the 
Church becomes void thereby , before the Biſhop accepts it, P. 261. 
$. 17. 

Y. Fly or the Court of Review, 0% Commiſſion Ad Revidendum, 
P.113.$.t5. The Ground thereof, P.4.3.5. 

Revocations in Law of the _ Prefentation, PÞ.266.5.3x. 

Right of Advowſon, how and for whom that Writ bes,p.649.5. 22, 

Right of Tithes, cogn:zable inthe Eccleſiaſtical Court, p.127.5.42. 

Rogation-week, whence ſo called, with the Original thereof, p. 130.. 


$. 44. 
Roots of Coppioe-wood grubbed up, whether Tithable, .4.37. 


—_ 


(Acriledge, what, whence ſo called, how many ways it may be com- 
g mitted: and the ſevere puniſhments thereof, p, 528, &c, The Sa- 
crilegious were rot anciently allowed the Santtuayy, p.141.8.8. 
Saffron, what T :thes it pays, p.438. To whom, whether as Great Tithes 
to the Parſon, or ſmall Tithes to the Vicar, ibid, p.198. $.8. p.361, 
.21.PÞ. 366.5. 32, 


Salary of 4 Chaplain, Triable in the Eccleſiaſtical Court , p. 198. 


S. +. 
Salt, whether Tithable, p.438. 
Sampſon, wherher the bY Archbiſhop of York , by whom eſtabliſhed, 
P. 14-$.2. 
SanQuary, the Law thereof anciently, p.141.S.8, Heyetofore the 
foundation of Abjuration, ibid. Not allowed to Traitors nor $a- 
crilegiow perſons, p.142.5.8, 
Saxon Kings, their care for the Government of the Church of 
England ,-p.97.S. 1. Their zeal for erefting and endowing of 


Churches,p.208.$.4. How ſeverely. they puniſh'd Adultery , p. 
0.8.4. 


47.5.4 
Scotland, when the Biſhops thereof revolted from the Arehbiſhop of 


York, p. 14.5.2. 

Seals of Office of Biſhops,c. how to be engraven and uſed, p.27, 28. 
S. 5. 

Scutcheon or Banners taken out of the Church by the Parſon, whether, 
and for whom Action lies in that caſe; p.161.5.2, 

Seats in Churches, p.137. $.3. p.13.$.4- P.142.$:9. P.154155. 
$.36. P.147.$.18. p.149.5.22, How and by whom to be aiſpoſed 
of, P-137-$.354. P-149. $-21. P.150. $.22. p.154.$.36. P.1555 
156.8.33, They belong of Right to rhe Ordinary to diſpoſe of , 
P.133. $.5. P:140. $.7. P42. $.9. P-158.$,ult. p. 157.$.42, 
P.151.5.25. Whether the Ordinary hath any thing to do with No- 
ble mens Seats in Churehes,p. 15 1.5.25, pily73.4.42. Cuſtom may 
( as to the Body of the Church) fix the power of diſpoſing the Seats in 
the Churchwardens, p.151.$.25. The grant of ſuch a Seat to aman 
and his Heirs, 2 £ood in Law, p.138.$.4. To whom ue 
chiefeſt Seat in the Chancel properly belongs, p.141.$.7. The cog- 

- nizance of Seats in Churches properly belongs to the Eccleſiaſtical 

Court, p.157.$.42. Whether he, who having Lands in the Pariſh, 
but living out of the Pariſh, be chargable with the Repairs of the 
Scats of the Pariſh-Church, p.150.$.23. 
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Sees, or Bifhops Sees, whence ſo called, p.347. $.1. 

Sepulchres 4nd Monuments in Churches or Church-yards, how and 
where the defacing thereof is _ P. 142.5.9, 

Sheep, the Law in reference to the Tithe thereof, as alſo of their Paſture 
and their Wool, p.4.38,4-39,464.P.359360.$.16, 17. 

Sidemen, what their Office is, p.16 3.$.6, Anciently called Synods-men, 
or Teſtes Synodales, p.ibid.$.6. i» the Margent. | 

Significavit, what that Writ ought to contain,p.631.$.10.p.632.5.12, 
P.649.$.19. P:635.$.21, 

Silva Cxdua, the Law in reference to the T ithes thereof, p.4.39, 440. 

Simon, rhe Monk of Walden , ſuppoſed to be the firſt Canoniſt in 
England, p.132.$.44. 

Simony, whence ſo called, a deſcription thereof, p.537.8.1. How 
Many ways tt may be committed, P. 5.394549. $.5. P.541,542.5.8, 
The penalty thereof, p.537.5.1. A Bar in Lawto the Parſons de- 
mand of Tithes , .542. $10. P.5483.$.17. P.551. $.26. P.34. 
The difference in Lay berween Simoniacus and Simoniace pro- 
motus, Þ. 538. $.2. Pp. 552. $.27. In what caſe Simoniacal. 
Contratts are cognizable in the Eccleſiaſtical Court ,, p. 120. 
S. 17. 

Slander, where cognizable, p.516.8.4. 

Son, whether he may ſucceed the Father in an Eccleſiaſtical Living, 
p.253.$.10, p.263.5.20, 

Spoliation, what, and in what caſe, and for whom the Writ of Spo- 
liation lies, and where cognizable, p.539.p.650.5.24. 

Striking in the Church or Church-yard , how prniſhd, p.139. 5.6. 
An Indiftment for Striking in Sr. Pauls Church-yard, p. 155. 


8.37. 

Stork, the Hiſtory of that Jealous Bird, and his revenge on his Adn!- 
terors Mate, .4754476.5.ult. 

Stubble of Corn, whether Tithable, p.394. 

Subſcription ro the 39 Arricles, what not good, p.163.5.8. 

Sufficiency or Inſufficiency x an Eccieſtaſtical Officer, where cogniza- 
ble, p.92493+-$.199420. * 

Suffragan Biſnops, auciently inveſted by the Ring, without the StafT, 
P.25.9.3. Their uſe andoffice, p.30,31.5.11, 

Suggeſtion for 4 Prohibition,z what caſe it need not be proved within 
Six Months,p.374.5.51, 

Summoner, what, a deſcription of his Office, p.36, 87. $.12, What 
the Canon enjoyns concerning ſuch, ibid, What the ancient Canon is 
touching Summoners, p.$8.58.13, ACaſe at Common Law againſ# a 
Summoner,p.ibid.S.14. , 

Superſtitious Pi&ures in Church-windows, whether they may be pulled 
down without Licence of the Ordinary, p.138.5.5, 

| | Supre- 


INDEX, 


Supremacy, or the Kings Supremacy, 4 deſcription thereof. 1.5.1. 
Ffabliſhed by Starute Laws, P. 243. $.2. P- 7.5. 10, T Oath 


of Supremacy, the original and occaſion thereof, P. 3,4. $.3, The- 


Impugners thereof cenſured with Excommunication ipſo fatto, P. 4. 
6. w Aﬀſerted by by King Ed. 6. P.7,8. $.13. All by Queen hy 
P.5.$.14. 

Synods, the ſeueral ſorts and kinds thereof, p.584. $S. 1. Under what 
Archbiſbops of Canterbury they have been anciently held here in 
England, P. 590,591.5.7. 

Synodale, what, when and to whom payable, Þ. 67. $.1. Whether it be 
dne without the Att of Viſiting, Þ.68. $.2. Þ.69. $.4. Originally 
p=id #n Vidtualibus, p.68.5. 3, When and how changed into Me- 
ney, ibid. The divers ſgnifications of the wordSynodale, p.71.5.8, 
Vid. Procurations. 

Synodies or Synodal, what, the Ordinary*s Right therein, p. 34. 5.17. 
P.73.5-9. 


T 


Ares, cat green, to feed Cattel, whether Tithable, p.440. 
Tartarians, their great Chaſtity, rhey held Adultery Capitad, 
P.471.5.6. 
Tax for Church-Reparations, by whom to be mage, Þ.148.5.20, p.162, 


S. 4. 

Templers, diſcharged of Tithes, P. 4.02. 

> or Barony of 4 Biſbop, how obtained , Þ. 27.5.4. 
P.28, 

Tenant in Common, #n what caſe the ſame perſon may be ſaid to be 
Tenant in Common with bim/elf, p.19 3.5.16. 

Teſtis ſingularis, wherher ſufficient proof for payment of Tithes,p.362, 
$.22.v14.P.378.5.63.P.430. k 

Theanus, Archbiſhop of London #2 the time of King Lucius,P.17.5.7. 
He was forced by the Infidel Hengilt ro fly into Cornwal and Wales, 
P-ibid.s. 5. 

Theruma, what it was, P.3 51.$.4. 

Timber-Trees, what ſhall be reputed ſuch, as not Tithable, p. 441, 
+42. If waſted on a Biſhoprick,, it is Dilapidation, p.176,177- 
$.8,9. 

Tithes, what, by and to whom payable, when, how, of what things , 
the manner of Right Tiny what the Setting forth thereof is 
according torhe Statute, and where cognizable, p.347,&c. The 
ſeveral kinds of Tithes, p. 349. $.1. P.351+ $44. Whence the word 

[ Tithes] 
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[Tithes] derived, p. 347. 5.1. By whom the Churchof England. 
was therewith firſt endowed, ibid. They are now at oli. Law 
T emporal Inheritances, p.3 535.67. Whether they may be leaſed 
or releaſed without Deed, P.358.$.11. P.363.5.27. Compoſition 
thereof for life, whether good without Deed, p.372.5.45, Whether 
fo, if but for one year, er more, P.377. $.61. P.38 2.5.81. The 
Right of Tithes un conteſt berween Parſon and Vi®ar, is properly 
cognizable in the Eccleſiaſtical Court, P.127. $.42. P.369. $.41, 
P.380-5.7 3. Whar Tithes are properly dye tothe Vicar.p.199.5.8. 
Tithes not ſet forth, Aftions thereon, P.376.5.55. P.375-$.65. 

Tithes to two by halves, whether the Pariſhioner muſt þ ſer them 
out, P.362.5-24. Tithes.are of Eccleſiaſtical cognizance, p. 357. 
$.9. Objettions againſt Tithes anſwered, P.3 50,3 51.5. 3. Whether 
Tithes are grantable Copy,P.431. 

Tobacco, what Tithes that pays, P.366.5.32. 

Tombs and Sepulchres defaced, where puniſhable, p.142.5.9. 

Trades, whether gain gotten thereby be Tithable, and how, P.442. 

Tranſaction, how it difjers from Compoſition, ibid. 

Tranſlation of Biſhops needs no new Conſecration , p.49. 5.8. P.27 
$. . P.29.9$.7. 

Treble Damages, where, and in what caſe ſuable, p.442. 

Trees, what, T ithable or not, P.442,c.P.377.$.62. To whom the 
Trees growing #n the Church-yard do belong, P.1 50.$.22. If cut 
down, to whom the Aftion belongs, Þ, 137.5.3.P.15 3-5. 32. 

Turkeys, whether Tithable, 444. 

Turves, whether T:thable, ibid. 

Tyle-Srone, and Brick-Tyle, whether Tithable, ibid. 


V 


Alue of a Benefice, in caſe of Plurality, whether to be computed 
according to the Kings Books, or the very Annual value thereof, 
P-295.5.5.P-299.5.12.P.303.$.2I. 
Veniſon, wherhey T ithable, p.361.5.21.P.4.54- 
Veltry, whence that word 15 derived, P.162.5.5. 
Vetches, whether T:thable, or not, P.4 54. 
Vicar, what, the Original thereof, p.136.5S.1. Where, and in what 
caſe he may ſue for an increaſe of Maintenance,p.199.S.10,11. 
Vicarage, how created, p.198.5.6, Howit differs from a Parſonage, 
P.199.5.2. 1n whom the Freehold of the Glebe thereof 55, 1hid. 
i hether a Vicarage endowed may be appropriated, and to whom, 
P.197.$.3. Who properly is Patron _ wherher the Parſon = 
Fritt the 
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the Parſons Patron, p.199.$.9. Whether a Vicarage Perperual may 

be diſſolved, p.202.5.-17. In what ſenſe 4 Vicarage may be com- 

pared ro a Commendam, P,203.$.18. Jn what caſe a Vicarage 
may determine, P,199.S-11. What amounts to an Union of the 

Parſonage and Vicarage, P.199.S.11. 

Vicario deliberando occaſione cyjuidam Recognitionis, what that 
Writ imports, P-648.5.1 5. 

Vi Laica remoyenda, in what caſe that Writ lies, P.646.5.5. 

Vine-Teees, or Vines, what Tubes they yeela, P.4 54. 

Violent hands laid on one in the Church or Church-yard, what the pe- 

- nalty thereof, P.139,140.5.6. P.I 55.537. P-89,90.5.16. 

Viſitation, the power of the Ordinary eberein, P.34- $.18. p.$9,90, 
$.16. Whether an Archdeacon hath pawer of Viſitation of Com- 
mon Right, p.63.$.7. What number of Attendants allowed by Law 
ro Viſuors, P.7 1.5.7» 

Underwoods, whether Tithable or not, P. 45 53456. 

Union of Chyrebes, what, avd by whom to be made, P. 169. 5.1. 
What amounts 0 an Union of a Parſonage and Vicarage, P. 199. 
S.II. 

Unity of Poſſeſſion, the Law theresf in reference to Tithes ;, alſo the 
properties thereof, P.38 344 54. 

Vodinus Archbiſhop of London, ſlain by the Tyrant Vortiger, p.16. 
S 
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Eh 29 phe Tyrant burnt in a Caſtel, beſieged by Aurelius Ambroſe, 
P.16 $.5. He ſarrendred Kent, Suffolk, and Norfolk to the Infidel 
Hengiſt, #b:d. 

Uſurpation of the Pope, bow and when it originally began here in 
England, and the progreſs thereof after the Conqueſt, p.99,98.5.1. 
P.111.5.8. P.130,c.5.44. 

Uſurper, who properly 3s ſuch, p.205.$.1. Whether he may gain poſ- 
ſeſſion of an Advowſon from the Grown, P.215.$.18. P.218. $.22 
vid.P.219.$.24-. In what caſe an Uſurpation puts the very Patron 
out of Poſſeſſion, P.272.$.5. Three Writs at Common Law againſt 
an Uſurper, and what they are, P.20 5.5.1 - 
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ww Apes of Servants, whether Tithable, P.4.57. 
Wall of the Churchyard, by whom to be repaired, p. 144. 


S.II, 
y_— when firſt ſubjeFt to the Archbiſhoprickof Canterbury, p. 17. 
$ | 


Waſt Paſtures, in what caſe Tithable or not, p.457. 

Wax, or Bees-Wax, howto be Tithed, P.4.57. 

Way obſtrufted for carrying of Tithe, cognizable in the Eccleſiaſtical 
Turijdiftion, p.3$82.$.82. videp.394- 

Weapons drawn in the Church or Church-yara, how puniſhed, Þ.1 39. 
$.6. Indiftments thereon diſcharged, and why, P.149.$.22.P.155. 


6.37. 

wet or Woad for Dyers, to whomthe Tithe of that Dying Plant 
belongs,whether as Great Tithe to the Parſon,or as Small Tithe to the 
Vicar, p.366.$.32. P.381.$.77. P.4574558. 

Weltminſter- Abbey, by whom Founded, p.328. $.5. When the Reve- 
ues thereof were firſt veſted in a Dean and Chapter of the Colle- 
giare Church thereof, P.15.S.3. How it became ma the 
place of Conſecration and Coronation of the Kings of England, p.6. 
S. 8 


Whitſon-Farthings, what, and when paid, P.7 3.5.10, 

Whore, whether Aftionable, and where ;, to call one ſo, P.519. $.9. 

Willows, whether Tithable, P.457. 

Witnels, one ſingle Witneſs if lowed in the Eccleſraſtical Court for 
ſufficient proof, whether Prohibition lies in that caſe, P.113,114- 
S.II.P.115.S.12.P.116.S. 12. P.163.$.26.P.128.5.43. 

Witch, or the So of a Witch, whether thoſe words are Attionable, 
P.$24-$-24. | 

Volley Cardinal, impowr'd by the Popes Bull to retain the Arch- 
biſhoprick of _ York, and the Abbey of St. Albans in Commendam, 
.I11.$.8, 

Wolltan Biſhop of Worceſter, his reſolute Anſwer ro King William 
the Conquerour, P.97.5.1. 

Wood, the Law in reference to the Tithe thereof, P. 458 to 462. 
Computed among the Predial and Great Tithes ;, by whom payable, 
whether by the Buyer oy the Seller; whether due for ful ſpent in the 
Pariſhioners boos ibid. In what ſenſe it may be either Great or 
Small Tithes, p.365,366.5. 32. Whether Wood Tithable at the 
Common Law, Þ- 372.5. 46. Wood for Hedging and Firing, 

Frfff 2 wherh e 
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whether T:thable, p.369,370. $.42. In what caſe the Vicar may 
have the Tithe thereof, P.;,$1.5. 79: 

Wool, the Law #n reference to the Tithes thereof, P.198..3. P. 359. 
$.16.P.366.5. 32. Of Sheep paſtured in divers Pariſhes,p.462,0c. 
Of Rotten Sheep, whether T uhable, P.359.5.15. 

Worcelter-Church anciently a Priory, P.74-$.10. 

Words of Contention in rhe Church or Church-yard, how puniſhed, 
P.139.5.6. 

Writ f Right of Advowſon, for whom it lies, P.214215.$.17. The 

H/-i: De Hzretico Comburendo, when taken away and aboliſhed, 
p.ult.$.ult. 


Y 


_—_— the Original of that Metropolitan Ste, P. 14. S. 2. It an- 
_ had a Metropolitan Turiſdiition ever all the Biſnops in 
Scotland, p.18.$.9. 
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T” former Tract being only written'by way of Eſſay, it 


was thought expedient by the Friends of the Bookſeller 

to make ſome brief Additions inthis Second Impreſſion, 

concerning ſome things that are of daily Uſe and Pra- 
ico in the Eccleſiaſtical Courts; of whoſe Methods and Pro- 
ceeding many being ignorant and unacquainted, -have caſt upon 
them many falſe Aſperſions, and*harſh and unjuſt Cenſures: And 
therefore by way of Preface I ſhall ſet down ſome few Obſerva- 
tions neceſſary to be known, and ſhew the Original Growthand 
Decay of the Canon Law. 

(1.) It cannot bedenied, but that the Greatneſs of the Canon 
Law was in part raifed upon the Ruines of the Roman Empire 
and as the Popes grew potent by their unjuſt Uſurpations, ſo the 
Authority of the Secular Prince did-wax weak and decline, eſpe- 
cially after.the Seat of the Empire was tranſlated to Conflant:- 
ople: then by the remote diſtance thereof the Pope had'the 
greater liberty to exalt his Prerogative without check or- con- 
troul. 

(2.) In thoſe timesit was more inſenſibly done, becauſe men 
were then zealous for the Propagation of the Chriſtian Religion, 
and having a high reverence for the dignity and worth of the 
Clergy, they would not diſpute or contradict the Commands of 
the Biſhops-of Rome ;, who were reverenced for Holineſs, and fa- 
mous for their great works of Pjety and Charity , and ſotkeir 
Decrees did cafily paſs into-Laws that were kept with a Religious 
Obſervance. 

(35) And 
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Code,l. 1.tit.g 


Di. 19.C-20» 


Duarenus de 
Benef.in prefat. 
An D.1145. 


A.D.1572- 


A.D.1227- 


A.D. 1254. 


A.Dom. 1222. 


(3.) Andindeed it was but juſt, that thoſe who had the Go- 
vernment of the Church and care of mens Souls, ſhould have a 
coercive Power to inforce their Admonitions, which.otherwiſe 
would have but ſmall operation upow-thoſe that wickedly let 
looſe the Reins of their Luſt and Paſſions. And therefore we 
tind that the Emperqury, afterthey. iſtian, had ſo much 
confidence in the Faith and Integrity of Biſhops, that they gave 
them a 7uriſdition as to good Manners, and other matters that 
appertained to the Advancement of Religion, and ſo they had 
their Courts of Audience, whole Power 15 treated of in the Code, 
De Epiſcopalt Audientia, 3 Bas 
 (4-) The Laws which'were anciently made for the Govern- 
ment of the Church, conſiſted of the Canons of Councils, Say- 
ings"of Fathers, and"Decrees of Popepſogfetimes with, ſome- 
times without the conſent of the Colledge of . Cardinals. _ 

(5.) They were firſt callefted into a Body by Burchardus 
Biſhop of Wormes , but afterwards more compleatly revived by 
Gratian a Monk of Bononia, when Engenius the Third fate in the 
Chair , into which many Errours crept by'reaſon of falſe and 
ſpurious Copies. And this made up the hr{t part of theCanon Law, 
which is called Decretum; which after the Correftion of Gregory 
the Thirteenth was of Authority in Courts and Schools. 

(6.) The ſecond part of the Canon Law is called the Decye- 
tals, which after four or five ſeveral Collections, received its laſt 
and pureſt Edition in the Time of Gregory che Ninth; , which al- 
though it was much blamed by Gyacins, was illuſtrated with the 
learned Gloſles of Hoſtienſis, Panormitan, and many others, and 
therein are ſundry Caſes which happened in England decided, 
worthy of our knowledge and obſervation. 

(7.), The third part of the Body of the Canon Law was col 
lefted at, the command of Boniface the Eighth, which contain theſe 
Books 3 1. Sexti Decretalium : 2, Clemtntiriarum : 71, Extravagan- 
tes, Joh. XXII. & Communes;, wherein are containeda Rhapſody 
of many things that tend to the advantage of his Holinef his 
Purſe, who on purpoſe made the Laws more ſtrict and narrower, 
that the greater plenty of Diſpenſations might be granted. 

. (8.) Belides theke we have our Legarime Conſtiturions, which 
werein the time of Ortho ve Legare of Gregory the Ninth, and of 
Orhobon (that was afterwards Pope Adrian the Fifth) who was Le- 
gate here ts Clement the Fourth ;, both theſe are illuſtrated with the 
Comments of Fohnde Athon, To thele are joyned in the fame 
Volume our Provincial Cons :rntions,made by our:own Archbiſhops 
in their Synods or Convocations , which begin in the time of 
Srepghen Langton Archbiſhop of Canjerbury, and Cardinal, and end in 
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the days of Ferry Chichley Archbiſhop of Canterbury, and Caruinal, An.D.1434. 
, Theſe were collected and- adorned with the learned Gloſs of 
; Wilkam Lindwood Dean of the Arches ,and afterwards Biſhop of 
St. Davids inthe Reign of Henry the Fifth, 
' (9.) But when the Eighth did juſtly throw off the Uſur- 
ped Tyrannyof the Pope, and reftored his Kingdoms to their 
juſt and undoubted Liberty ; the Canon Lay, and.Proyincial and 
Legatine Conſtitutions were continued, quatenus Conſucrudinibus 25 H.8c19. 
& Statutis Regni non repugnant nec Prerogative Regie aduerſantur. in fine. 
«Provided that ſuch Canons, Conſtitutions ; Ordinances and Sy- 
nodals Provincial being already made, which be not contrarianc 
Mor repugnant to the Laws, Statutey and Cuſtams of this Realm, 
«nor to the damage or hurt of the Kings Prerogative Royal, ſhall 
*now ſtill be uſed and executed as they wete afore the making of 
©&his At, till ſuch time as they be viewed, ſearched, or otherwiſe 
ordered and determined by thirty two Perſons, or the more part 
of them, according to the tenour,form and effect of this preſent 
Act; which AC being Repealed in the Reign of Queett ary, 
was revived 1 Eliz.s, 0 b> Foaddn hn © 2; 
(10;) But this deſign of Purging the Caholy Law fell to the 
ground, and ended with the life of the King,and chen was ſet on 
foot again by King Edward rhe Sixth, who in his Letter doth no- 17;29% © 
minate eight Perſons, two Biſhops, two Divines, two Doctors of TY. , 
Law, and two Common Lawyers, being part of the Thirty two 
aforcfaid, to make a model of Laws for the Church, who by. the 
helpof Doctor Haddon Fellow of New Colledge in Oxan, (Sir Fohn: 
Cheeke ' being alſo ſuppoſed an Aſſiſtant) compiled that Eflay 
which is entituled, Reformatio Legum Eccleſiaſticarum, which it is 
wiſhed might have proceeded fo far as to have been ratified by 
good Authority. Tar 7, CL {OHOR 
- (x3; Sothat under theſe ReſtriMfotis mentioned, .the Eccle- 
ſiaſtical Laws are conſequentially confirmed by AC of Parlia- 
ment, to which were added thoſe excellent Canons of King 4. Dom. 1603. 
James, moſt of which are but Repetitions of thoſe in Zindyood ; 
that ſo by that New Publication they might have the better and 
ſtricter obſervatice. And then'the Rubricks'of the Common-Prayer 
Book are of undeniadke Autliotity, 'that being confirmed by #3 14 Car. 2. 
of furlianaders + 21)o0hh bY 2 10h | ih 
(12.) The Great Governour it the Church under the King 
is the* Archbiſhop of Canterbury, who hath the Power of Diſpen- 
ſations formerly uſed in the Court of Rome, committed to his 
difpofal by ACt of Parliament, and under bim the ducexecution 25 Hen. 8: 21, 
of Eccleſiaſtical Laws are mtruſted inthe Biſhops and their ſeve- 
ral Officers, that are to make inſpection into the Manners of 
each 
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each particular Dioceſs; which are, the Chancellor; Commiſſaries, 
Archdeacons, Officials and Deans Rural, Incach Cathedralthere is 
2 Dean, who is Archipresbyter Urbanus, who is to govern the Pre- 
bendaries and other Officers ; but ſtill as perſons ſubject to, not in 
the leaſt exempt from, the Epiſcopal Authority and InſpeCtion 
and in caſe of any Gravamen an Appeal is legally directed to the 
Biſhops Conſiſtory. 
Precedency. (13.) And haves by reaſon of the ſeveral and frequent Com- 
mixtures of Eccleſiaſtical Perſons, who have different Offices, 
Digaities and Degrees, ſome may poſſibly through Ambition or 
Ignorance diſpute the queſtion of Precedence, to the diſturbance 
of that Peace and Decorwn which ought to be kept amongſt the 
Members of the Church ; and thatevery man might know his own 
proper place and ſtation, it is not inconvenient to ſet down after 
what manner the Eccleſiaſtical Laws have determined this Point. 
The Canon Law hath many diſputations of theſe queſtions, and 
there are ſeveral deciſions of theſe Controverſies that have riſen 
between Eccleſiaſtical perſons, which' hapned by reaſon of the 
frequency of their Synodical and Proceſſional a paws) the of- 
fendingParty that breaks the Rules of Order,may and ought to be 
puniſhed by the Dioceſan, if be contemns his Admonition herein. 
The Chanceltor's (1.4) The Chancellor of the Dioceſs is generally reputed the 
Placts te pra. Oſt honourable, a5 repreſenting the Biſhops Perſon, andis there- 
apy nu.s. fore called his Vicar General; YVicariu« Generalis Epiſcopi, &> Offi- 
L.Vicar.D.de cialis Principalis, qui 7 ices gerit Epiſcopi, Et dicitur ſpettabilis, que 
Legibus. media eſt dignitas inter illuſtres & clariſſimos. a 
Barboſz Alle. (15, This Office is ſo neceſſary to ſupport the Epiſcopal Pow- 
$6. = er,that in caſe a Biſhop ſhall neglect to diſpoſe of it, (Sir Tho.Rydly 
2 faith) the Archbiſhop may nominate and impoſe one upon. him. 
Zech.c:23-$-3- And Zechius de Republ. Ecclefsaſtica ſaith the ſame, Tenerur Epiſcoprs 
ſibi Vicarium Conſtutuere,quo deficiente Archiepiſcopus poteſt,Conſtitwere. 
(16.) He hath the ſame conſiſtory with. the Biſhop, 'as the 
Lindw.l.2.t.g. Canoniſts do all prove in their Writings. Sbrozz:us de officio 
de ſequeſt. fri» Vicarit Epiſcops poſitively affirms it z Yicarius Epiſcopi facit-idem 
quen. v.Officia- Conſiſtorium cum Epiſcopo, & dicitur ills aſſociari in Furiſdittione, Re- 
Shtoz.2.c.25. Peſentare Reverentiam Epiſcopalepynec darur medins grads in Dieceſs 
Navar. lib. 1. inter Epiſcopum & Vicarmumytanquamtribunal wiins, fit tribunal al- 
Con.3-de Ma- teins, perſona unins, perſona alterius ; unum ſit eorum Caput , unwn 
joritate & 0- Coypus, unum Agens, & una Attio, & Languam Epiſcopus honorandus 
vrdientlts in loco, Seſſione, &c,— Dicit Preeminentiam Vicaris locum habere 
ram Epiſcopo preſente quam abſente , & Ineptum eſſe illum mihi Ante- 
cellexe in quem Fus dicere poſſum , ſeu adſit, ſeu abſu Epiſcopus. Et eu 
off endens dicitur ipſum Epiſcopum offenaere.ldem 1. 3.qu.60, Precedere: 
acber ix; Eceleſie quamlcber dignitatem primam poſt Epiſcopum, 
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Vicarins non cenſetnr excluſus fatta mentione de Epiſcopo , ſed Lech.c.24, 
continetur ſub Epiſcopi nomine, Haber candem poteſtatem quam haber **0z-lib.2. 
Epiſcopus, & idem tribunale & aſſociatus es in Furiſdittione, That is 2-43: Par 
accounted among the Canoniſts the greater Dignity, which hath 20: gny 
the higher Admniſtration and Juriſdiction : fo that the Vicar Shs 
General that manageth the whole Concerns of the Dioceſs un- 
der the Biſhop, doth juſtly claim precedency. And fo in the Ca- Can.1 23, 124, 
nons of King Fames they always run ig this order, Chancetor,Com- 125128, 135. 
miſſary, Archadeacon,Official, | 

(17.) The Precedency is exprelly given to the Chancellor be- "UP, 
fore the Archdeacon by all Writers, becauſe the Chancellor re- $ -— 
preſents the Perſon of the Biſhop, and hath the greater Juriſ-' Rebuffus de 
Jiction ; and an Appeallies from the Archdeacon,or his Official, ”#car-Epiſcopi. 
to the Chancellor of the Dioceſs. * Anton. de Pratis. de Furifd, 3%, 
Epiſcopi, dicit, Improbatam Conſuetudinem Fure Divino,Naturali,C a- \ = - 
nonico & Civils per quan Archidiaconus prefertur Vicario Epiſcopi, $.103., 
& quod potius dicitur Peſtis quam Conſuetudo proprer Ambitionem, vecor- * C.6.nu.41. 
diam, Gurition 4 qua dicitur preceſſiſſe, Of this Opinion are Sbyoz,, 52%%-lib.2, 
Panormitan, Caſſaneus in Catologo Gloriz Mundi, Barboſa, Rebuffſ us, _ $- 
Zechins, Card. Facobatins, Navar. Felinus, Hoſtienſis, Lindy, Gratia- — cds. 
nu, & Dottores communiter omnes, 46. 

(18.) By the Canon Law a Layman was excluded the Office of 37 Hen.3, 19, 
a Spiritual Judge z but by an Ac of Parliament at the Reforma- 
tion it was indulged to Doctors of Law to excerciſe all manner of 
Eccleſiaſtical Juriſdiction : and there are at this day ſeveral emi- 
nent Laymen Cuilians at Dottors Commons, that are an honour 
to theſe Preferments;z ſome few places being in the hands of 
Clergymen that were bred Gwil:ans inthe Univerſities. 

(19.) The Archdeacon is a ſubordinate Judge, his Place is 4rcbdeacons 
Inferiour to the Chancellor, Archidiaconus proximus poſt Epiſcopum "ct 
& ejus Vicariun ſit minifter Domins, ſaith Haddon in his Reformatio **8:45-©:6. 
Legum. To him all others of the Clergy of what degree ſoever, 
do owe Subjettion Rarione Adminiſtrationis & Officis, And *tis 2 Lindw. 4» v;. 
Queſtion in the Provincial Conſtitutions, whether the Archdeacon ta & boneſtate 
be not above the Dear, Hoſtienſis will have the Archdeacon to be C!rricorum. 
Majorem ratione Juriſdiftionis extra Eccleſiam : Sed infra Eccleſiam Dn: 
quoad Ordinem, he is :zor, But this was to be underſtood when 
the Archdeacon was not a Presbyter, for if he were, then Tam Ra- 
tione ordinis quam Juriſdittions { parymor Decanum. But he con- 
cludes In his omnibus conſideranaaeſt Eccleſiarum Conſuetudo, which 
gives the Precedency in his PrecinCts to the Dear; in other 
places of the Dioceſs, if "tis granted, *ris rather ex howore quam 


debito. 


Ggzges (20.) But 
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rebendaries (26G.) But the Canons and Prebendaries of the Church, be they of 
Lace. w! at Degree ſocver, are to give place, as being Inferiours to the 
A; chdeacon,by rezton of thatPower,Office andJuriſdiftion which 
he is intruſted with. As ſuppoſe an Archaeacon be but Maſter of | 
Arts, and the Prebendaries of a Church be Doctors of Divinity, 
Law or Phylſick; yetthey are inferiour in Dignity and Place, and 
ought to allow the Superiority inall places: forif it were other- 
wiſe, the Archdeacon would receive a diminution of that Reve- 
rence and Reſpect which belongs to him as a Judge; and it is 
abſurd to affirm, that any Clergy-man ſhould take place of him 
that by reaſon of his Juriſdiction hath Power and Authority over 
him : for Digzizes1n the Church are more ancient, and are juſtly 

preferr*d before the Degrees of the Univerſuy. «nd 
: (21.) What Obedience the Minor oweth to the Major, is ſet 
Liedw. lib.l. gown by Lindwood , Reverentiam debet mixor major t, ut viz. ſibs 
h__ 6p aſſurgat, locum Primum in ſedendo, vel ſtando, wel eundo ſibi cedat 
Ver. 1* virtute andatis etiam majoris honeſtis, dum tamen Adminiſtrationem vel 
obidientie. officium in loco illo babeat , parere tenetur \, non tamen ipſins Tudicio, 
niſi Furiſdiftionem in ipſum babeat. This flight Deſignation may 
give ſome light tomen of Ingenious tempers, to prevent Quarrels 
and Animoſities by rendring honour to whom it 1s due: And the 
Seld. Titles of Great Selden ſaith, That ſuch Reaſons are urged by the Canonilſts 
Honozr, 11» jn the ranking of Digrities, as may be applied to men in Tempo- 


| ralconcerns. 
Rei; (22.) The Dean Rural ſucceeds, who was anciently called 
Extr.deofs:70 4, chipresbyter;, he is appointed by the Biſhop and Archdeacon to 


Cunſt. Orhon, continue during pleaſure. Nor eſt perpetuus ſed amorivus ab officio 
Cum noz ſo'um. ad nutuwm Superiorss cujus eſt Miniſter. Their Office is to give an 
Ver.Þeeaui» © account to the Viſitor of the Lives and Manners of thoſe within 
their Precincts, and to convocate the Clergy within their Dea- 
naries, when the Ordinary ſhall appoint; or to give Induftion in 
the Abſence of the Archdeacon. They are in ſome Dioceſles ſworn 
to certain Articles; this was anciently uſed, which ſhall be ſub- 1 
joyned, that ſo the whole Duty of a Dean Rural may be under- 
ſt 


00d. 
Articles mini- (23.)J A.B. do Swear, diligently and faithfully to 
fred to Deans erecute the Office of Dean Rural within the Deanary of 
m_—. C. 1. J will diligently and faithfully erecute, o2 cauſe 
to be executed, all ſuch Pzoceſſes as ſhall be virected un- 
to me from my Low Biſhop of E. oz his Officers 02 
Yiniſters, by his Authoztty. 2. Item, J will give dili- 
gent attendance, by my ſelf 02 my Deputy , at every 


Conſiſfo2y 
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Conſiſtozp-Court, to be holden by the ſa:d Reverend 
Father in God, 02 his Chancelloz, as well to return 
ſuch P2oceſſes as ſhall be by me o2 my Deputy erecuted; 
as alſo to receive sthers, then unto me to be directed, 
3. Item, J will from time to time, during my ſain Of- 
fice, diligently enquire, and true Jnfozmation give unto 
the ſaid Reverend Father in God, 02 his Chancelloz, of 
all the Names of all ſuch Perſons within the ſaid Dea- 
nary of C. as ſhall be openly and publikly noted and 
defamed, 02 vehemently fuſpected of any ſuch Crime 02 
Offence, as ts to be puniſhed o2 refozmed by the Autho- 
rity of the ſafiy Court, 4. Item, J' will diligently en- 
quire, and true Infozmation give of all ſuch Perſons 
and their Names, as do adminiſter any Dead-mens 
Goods, befoze they have pzoved the TUill of the Teſta- 
to2, 02 taken Letters of Adminiſtration of the deceaſed 
Jnteſtates. 5- Item, J will be obedient to the Right 
Reverend Father in God, ].Biſhop of N: and his Chan- 
cello, in all honeft and lawful Commands ; neither will 
J attempt, do, 02 p2ocure to be done 02 attempted, any 
thing that ſhall be pzejudictal to his Jurigdiction, but 


will pzeſerve and maintain the ſame to the uttermoſt of 


my Power, 


(24.) By one of the Conſtitutions of Ortho, the Dean Rural is n,y gwals! 
forbidden to meddle with the Cognizance of Matrimonial Cauſes; Power. 
and by another he is commanded to have an Authentical Seal : Conſt. Orhon. 
which ſhews, that anciently there was ſomewhat of Juriſdiction ms _—_— 
intruſted with them; though now there is nothing left but their ins plan er 
Name, their Power being no more than what the Biſhop pleaſeth 1;onun. 
to employ thetn in. 

(25.) For the Government of the Church, and Correction of of riþtations. 
Offences by the aforeſaid Officers , Yiſtations of Pariſhes and 
Dioceſles were allowed, that ſo all poſhble care might be taken 
to have good Order kept in all places of his Dioceſs. The Arch- 
biſhop of Canterbury hath right to Viſit once in his time, when he 
pleaſeth. The Biſhop of every Dioceſs claimeth his Primary and 
Triennial Viſitations, by himſelf or his Vicar General. The Arch- 
deacon isto Viſit every Two years, unleſs he be inhibited by his 
Superiour; and then, when the Superiour Viſits, the Power of 
the Inferiour is always ſuperſeded and ceaſeth , and the Profits 
of the Juriſdiction are devolycd upon the Officers of the Viſitor. 

GEESE 2 As 


. The APPENDIN. 


(26. ) 


Tht Judges 
Certificate 

Concerning 
Eccleſiaſti- 
cal Juriſdi- 


CtiON. 


As when the Archbiſhop Viſits, his Vicar General hath the Income 
during the time of the Inhibition; and when a Biſhop Viſits his 
Diocels, his Archdeacons and the Peculiars are Inhibited that year, 

. andall Probates, Adminiſtrations, and other Judicial Afts are done 
before the Chancellor of the Droceſs: Which Viſitations though 
once queſtioned as Illegal, wereallowed of under the hands of all 
HigReverend Judges, as followeth. 


Primo Julu, 1637. 
May it pleaſe Your Lordſhips, 


Ccording to Your Lordſbips Order made in His 

Majeſties Court of Star-Chamber,the 1 2% 

of May laft, we have taken Conſideration of the 

Particulars wherein our Opinions are required by 
the ſaid Order ; and we have all agreed, 

That Proceſſes may Iſue out of Eccleſiaſtical 
Courts in the Name of Biſhops ; and that a Patent 
under the Great Scal, is not neceſſary for the keep- 
ing of the ſaid Eccleſiaſtical Courts, or for the en- 
abling of Citations, Suſpenſions, Excommuni- 
cations,or other Cenſures of the Church : And that 
it is not neceſſary, that Summons, Citations, or 0- 
ther Proceſſes Eccleſiaſtical in the ſaid Courts, or 
Inſtitutions or Induftions to Benefices, or Cor- 
reflion of Eccleſiaſtical Offences by Cenſure in thoſe 
Courts, be in the Kings Name, or with the ſtyle of 
the King, or under the Kings Seal; or that their 
Seals of Office have in them the Kings Arms ; 
And that the Statute of Primo- Edvardi Sext1, 
cap.2. which Enatted the contrary, is not now in 


force. 


IWe 


ANT 


UM 
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We are alſo of Opinion, That the Biſhops, Arch- 
deacons, and other Feclefiaſtical Perſons, may keep 
their Viſitations, as uſually they have done, without 
Commiſſion under the Great Seal of England ſo to 
do. ; | 

Jo. Bramſtone, George Croke, 
Jo. Finch, Tho. Trevor, 
Huntr.Davenport,. George Vernon, 
William Jones, Ro. Berkley, 

Jo. Dinham, Fr. Crawley, 
Rich.Hucton, Ric. Weiton. 


Inrolled in the Courts of Exchequer, Kings- 
Bench , Common Pleas; and Regiſtred in the 
Courts of High Commiſſion and Star-Chamber. 


(27.) Upon this Certificate, penned with ſo Breat deliberation 
and Advice, King CHARLES the Firſt ſet forth a Proclama- 
tion the Eighteenth of Auguſt, in the Thurteenth year of his Reign, 
to declare, That the Proceedings of the Eccleſiaſtical Courts, 
and Miniſters, are according to the Laws of the Realm. 


(28.) In theſe Viſitations the Churchwardens and Sideſmen, are 
to give an Account of the State of their Pariſh by virtue of their 
Oath, which is now allowed even by the Common Lawyers, and 
by a particular Conſultation with them and the Civilians , the 
following Oath was penn'd,as allowed to be uſed in all Dioceſes. 


Pou ſhall Swear, truly and faithfully to execute the 76+ churcb- 
Office of a Churchwarden within your Pariſh, . and #4 91> 


accozding to the beſt of your Skill and knowledge p2e- 

ſcnt ſuch Things and Perſons, as to your knowledge 

are pzeſentable by the Laws Eccleſiaſtical of this 

——_—% So help you God, and. the Contents of this 
00 


Pou 


I0 
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(29.) 
Tue Sidesmans 
Oath. 


Can.116. 


Can.113+ 
Can.8 5. 
Churthwardens 
to make Rates. 


(31.) 
Inſtructions of 
the Civilians 
for making 
Rates. 


Pou ſhall Dwear, that you will be afſiſtant to the 
Churchwardens -n the erecution of their Office, fo 
far as by Law you are bound; $0 help you God. 


So that all probable care is taken for the maintenance of good 
Manners and Religion ; and if the ſeveral Officers are defective 
in their charges, the Ordinary is no ways to be blamed. The 
Churchwardens are bound to preſent by the Canon at leaſt twice 
every year, Eafter and Michaelmas; and in ſome Dioceſles , as 
Peterborough, Oxford , Glouceſter, &c. (according to the Old Ca- 
nons) they keep a Vernal and Autumnal Viſitation at Michaelmas, 
for the ſecond Bills of Preſentment: And in caſe of neglett or 
careleſneſs in theſe Officers, the Miniſter may preſent according 
to the Law, that what is amiſs may be reformed. 

(30.) Aboveall Churchwardens and Queſtmen are to maintain 
the Church in ſufficient Repair, which is to be done by a Tax 
made by the Churchwardens and Pariſhoners after publick Notice 
given of the Time and Place where they meet, and thoſe that 
refuſe are to be ſued in the Spiritual Conre only. And for the 
better direction of Perſons concerned, here followeth the parti- 
cular Conſultation of the Learned Civilians about Church-Rates. 


An Order and Direfion ſet down by Doftor King, 
Doftor Lewen, Doftor Lynſcy, Door Hoanc, 
Dottor Sweite, Door Steward and Others. 


Doors of the Civil Laws to the "Number of 


Thirteen in all, aſſembled together in the Com- 
mon Dining-Hall of Do&tors Commons in 
London, touching a Courſe to be obſerved by the 
Aſſeſſors to their Taxations of the Church and 
Walls of the Church-yard of Wrotham in 
Kent and tobe applied generally,upon occaſions 
of like Reparations, to all Places in So to 


whatſoever. 


1, LT; Very Inkabitant dwelling within the Pariſh is to be charg- 

DD ed according to his ability, whether in Land or Living 

within the ſame Pariſh, or for his Goods theres that isto ſay, 
for the beſt of them, but not for both. 


2,Every 
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2, Every Farmer dwelling out of the Pariſh, and having Lands 
and Living within the faid Pariſh in his ownOccupationzis to be 
charged to the value of the ſame Lands or Living; or elſe to 
the value of the Stock thereupon, even for rhe beſt , but not 
for both. 

3, Every Farmer dwelling out of the Pariſh, and having Lands 
and Living within the Pariſh in the Occupation of -any Farmer 
or Farmers, is not to be charged ; but the Farmer or Farmers 
thereof areto be charged in particularity, every one accord- 
ing to the value of the Land which he occupieth; or accord- 
ing * the Stock thereupon , even for the; beſt, » but not 'for 

th. Gn piatng) 2 | 

4. Every Inhabitant and Farmer occupying Arable Land within 
the Pariſh, and feeding his Cattel out of the Pariſh, is tobe 
charged with the Arable Lands within the Pariſh, although his 
Cattel be fed out of the Pariſh. - | 

5. Every Farmer of any Mill within the Pariſh, isto be charged 
for that Mill; and the Owner thereof (if he be an Inhabirant) 
s - be charged for his hability;in the ſame Pariſh, beſides the 


6, Every Owner of Lands, Tenements, Copyholds, and other 
Hereditaments, Inhabiting within the Pariſh, is to be Taxed 
according to his Wealth in regard, of a Pariſhioner, .although 
he occupy none of them himſelf; and: his Farmer or Farmers 
alſo are to be Taxed for occupyingonly. _ ; 1 

Memorandum, That the Aſſeſſors are, not to. Tax themſelves; but 


to leave the Taxation of them to the reſidue of the Pariſh. . 


The Reparations of theſe Parcels enſuing, with their Appurtenances, 
—_ be accounted Church-Reparations ;, and are to be born, not 
only by the Pariſhioners, but alſo by all that occ; Lands, 
Tenements, or Poſſeſſions within the Pariſh where 4 Church ts to 

' berepaired. | 


. Kone, or Brick. | 

2. The Root of, Timber, with Latches; Pegs; Nails, Dogs and 
Bolts of Iron. w=e 

3. The Windows of Stone or Brick. 

4+ The Covering with Lead, Latches, Tyles or Shingles. 

5. TheFloorof Stone, or Paving-Tyle. 

6. K— Doors of Timber, with Locks, Keys, Riders, Hooks, 

ails. 


1.. The We the Church, Steeple and Church-yard of Free- 


7. The 
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Terriers. 


Can.87. 


Augmentati- 
Ons. 


29 Car.2, 


7, TheFurniture of the Steeple, Stairs, Floors, Bells, Wheels, 
Ropes. 

8. ThePulpit, &c. 

9. The Pews or Seats, not made by any Private perſon. 


T heſe following are not properl Church-Reparations ;, but they are 
the Duties belonging to the Church, to be performed ratable by any 
Inhabitant of the Pariſh. 


1. The Communion-Table, with the Covering thereof. 

2: The Communion-Cup- 

3+ The Bread and Wine for the Communicants. 

4. The Books. 

5. The Surplices. 

6. The Waſhing of the Communion-Clothes, 

7. The Candles. 

8. The Clerksand Sextons Wages. 

9. The Expences and Fees of the Churchwardens and S;desmen at 
the Viſitation. 


(32.) The Churchwardens, whoare Guardians of the Church, 
are alſo to take care that true Terriers be made of the Glebe- 


Lands, Meadows, Gardens, Orchards, Houſes, Stocks, Imple- 


ments, Tenements, Cuſtoms of Tithing, and Portions of Tithes 
lying out of their Pariſhes, which belong to their Incumbent 
which being ſigned by them and their Miniſter, ought to be laid 
up in the Biſhops Regiltry for the ou of Poſterity, and it may 
be convenient to have a Copy of the ſame exemplified in the 
Church-Cheſt. | 


(33.) Byalate ACt of Parliament concerning Augmentation 
of ſmall Vicarages and Curacies, it isenacted, That all and 
4, na of what nature ſoever , granted, reſerved, or agreed 
to be made payable , or intended to be gramed, reſerved , or made 
payable ſince the firſt of June in the Twelfth year of his Majeſtiet 
Reign, &c, ſhall for ever hereafter continue and remain.” Which 


Grants are to be fairly entred in Books of Parchment , to be 


kept by the Regiſter of the Biſhop of the Dioceſs, See the Af 


at large. 


\ ( 34.) 
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( 34.) Although by the Law the whole Dioceſs is ſubject to the Of Peculiars. 

care of the Biſhop , yet- ſome places by an eſpecial Priviledge, 

Grant,or Compoſition,claim a kind of Juriſdiction in themſelves, 

and theſe are called Peculzars, Their Power is limited to ſome 

certain Pariſhes and places, at firſt exempted by the Pope for his 4ſca.Tamarin. 
Advantage only ; T heir Juriſdiction is various, more or leſs ac- 9 Jure Abva- 
cording as it was firſt indulged, it is generally Accumwative cum 9 dilp.19, 
Epiſ2opo, or Privative. me 

(35-) If their Power is acquired only Accummlative cum Epiſ- Peculiars of 
copo, then they have only Archidiaconal Zuriſdiftion at molt , and 41*!444c014! 
the Biſhop hath a Concurrency with them. And the power of Pro- 7" 
bate of Wills and' granting Adminiſtrations, is as well fixed in 
the Ordinary of the Dioceſs as in the Official of the Peculiar , it be- 
ing at the cleCtion of the Parties to goto which they pleaſe ; on- 
ly in the Merropolitical Viſitation, or the Primary and TrienniaLof 
the Biſbop, theſe Inferiour Courts are inhibited, and their Power 
ceaſeth. Whenthe Parties deceaſed have not Bona Notabiliaout 
of the Precincts of the Peculiar,then the Adminiſtration is good, 
if committed by the Official of the Peculiar or Chancelor,or Com- ; 
miſſary of the Dioceſs, which of them ſhall firſt Cite.But if there / go _ 
be Bona Netabilia out of the Peculiar, but not out of the Droceſs, ” gg wg 
then the Cauſe doth ſolely belong ro the Superiour Court of the ftoralis de 0ffi- 
Biſhop, and not to the Judge of the Peculiar. This Power of Ex- cio ordinarii. 
empt places is ſtated at large by the Canoniſts. 

(36.) If their Juriſdiction be acquired Privative excluding the Pecutvars that 
Biſhop, it ought tobe expreſſed in the Grant or Compoſition , ****, FPiſrop4i 
for Viſitandi Tus alicui conceſſum non cenſetur conceſſum Privative —_ 
guoad Epiſcopum, niſi expreſſe dibtum ſit quod Epiſcopus non poſſit Viſs- 
tare. So that the Judges of ſome Peculiars that have Epiſcopal 
Power are totally exempt from the ordinary Viſitation of the 
Biſhop, and only ſubject to the AMerropoliran : For the Archbiſhop 1 o . 
of Canterbury hath divers Pariſhes within the City of London and TY 
other Dioceſles, for the Government of which he hath his Court 
of Peculiars, Thoſe places only that have Epiſcopal Juriſdiction 
can grant Licenſes for Marriages , for ſoit is enacted by the Ca- cnt. Fc. 
nons, that Licenſcs ſhall be granted only by ſuch as have Epiſco- a.D.1597. 
pal Authority, and that exerciſe of Right Epiſcopal Juriſdiction, 

And where any Peculzars that are only exempt from the Arch- 

deacons Viſitation pretend to ſuch a Power, it is an apparent 

wrong and incroachment upon the Rights of the Chancellor of the 

Dioceſs, to whom that Power is only granted. ** T hele things Parr. in cap. 
« following, faith Panormitan, do properly belong to the Con- 457i4entivus 
« jjſtory of the Biſhop. Cognerro Poa es. Matrimomalium ſicut & rgS ow 
Publice Penitentie Impoſuio, ac Indulgentiarum conceſſio ſunt proprie 23. WY. 
Dignitatis E piſcopalis. $9.) 
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The abuſe of (37.) And *cis the great interelt of the Ordinary to have a 
PrcntLars. watchful eye over the Courts and Proceedings of theſe Peculiars, 
for they often abuſe their liberty to exceſs, and claim a larger 
Power than belongs to them either by Law or Compoſition 
which being at firſt unobſerved or pallcd over by a too kind Con- 
nivance, they at laſt claim atot1l exemption, and their Uſurpa- 
Extr. de Pri. ti0N Pallcth into Right, whereas there was no ſuch large Privi- 
vilcgis, & eo- ledge intended in their Original Grant. And thcle unjuſt Pra- 
demcit. in 5. Ctices are provided againit (as being fearcd) in ſeveral Titles of 
the Canon Law. Andit would be happy if they were all thrown 
up and only ſubjected to the Juriſdiction of the Droceſan. 
Can.126. * (38.) Bythe Canons it is decreed, that all theſe Peculiar Courts 
&f the mills of ſhall once in every year exhibit into the publick Regiſtry of the 
TORS Biſhop of the Dieceſs, or of the Dean and Chapter, under whoſe 
Juriſdiction the ſaid Peculiars are, every Original Teſtament by 
them proved, or atleaſt a true Copy examin'd and ſubſcribed, 
and Sealed by the Peculiar Judge and his Notary, upon pain of 
Suſpenſion until it be performed. 


es. 
— 


Of Seque{ir4- (39.) Whena Living becomes void by the death of the Incum- 
OY bent, or otherwiſe; the Ordinary is bound to ſend out his Seque- 
ftration, to have the true Cure ſupplied, and to preſerve the Pro- 

, firs for the uſe of the Succeſlor. Heretofore the B:ſhop laid claim 


to the Profits of every Living during the Vacancy, and then they 
oftentimes delayed to give Inſtitution , and protracted the time 
that they might have the longer Vacancy. But this was forbid 
Conſt.Othobon, by one of the_Legatine Conſtitutions, and afterwards confhrmed 
E-Ecclefrarum. Hy an Att of Parliament, which faith in the Title, Fruits taken du- 
26 H.8-Gil. ing the Vacancy of a Benefice, ſhall be reſtored to the next Incumbent, 
whoſe charge for Firſt-Fruits ſhall begin from the firſt Vacation. So 
that now, deducting for the ſervice of the Cure, which ought to 
be moderate and appointed by the Ordinary, and paying the 
charges of the Sequeſtrators, the overplus belongeth to the new 
Incumbent. 
Sequeration (40.) Sometimes the Fruits and Profits of a Living which is in 
pendente Lite. controverſie, either by the conſent of Parties, or the Judges Au- 
26 on "on 3- thority,are /equeſtr:dand placed for ſafety ina third hand: And 
L;14.1.2. rit.g. £0us when two different Titles are ſet, on foot;the Rights are care- 
c.frequens. _— preſerved and given to the Conqueror that overcomes by 
aw. 
oi _ (41.) Sometimes when the Houſes and Chancels that the In- 
ns.  - Ccumbentisbound to Repair, are ruined and ready to fall, if after 
Conft.Othobon, due Admonitionthey ſhall delay to begin to amend the ſame with- 
-.1mprebam. in two Months, then the Biſhop of the Dioceſs, that time being 
clapſed, ſhall ſequeſter the Fruits and Tithes till thoſe defects are 
amended 4 


on. i 
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amended, and though the Admonition proceed from the Arch 

deacon, yer it appears by the Text, that the Biſhop only hath the 

Power of Sequeſtration. - 
(42.) Sometimes for neglect of ſerving the Cure, or upon the 3'* ay pres wa 

Kings Writ to the Biſhop to ſatisfie the Debts of the Incumbent, god bay, 

the Profits of the Living are to be ſequeſtred: In all which caſes 

the Sequeſtration ought to be publiſhed , that the Perſons con- 

cerned may know how to pay their Tirthes; and the fitteſt place 

for the performance thereof is the Pariſh Church. And then,thoſe 

that hinder the execution thereof incur the Penalty of the Law, ,. ,. 

which is this, /7olmores Sequeſtrorum in Caſibus 4 Fure permiſſis inter- __ + 

poſorum, poſt Publicationem debits loco & tempore fattamymajoris Ex yee. of publi- 

COmmuniCcations ſententiam incurrunt, Of all which Sequeſtrations, cationem. 

thoſe which arc intruſted are uſually bound by Bond and Oath to 

render a true and -juſt account ; which done , the Decree of Ke- 

laxation palleth under the Chancellors Seal. of the Charch 
(43.) To defend the Eccleſiaſtical Power, and to controll ob- cenſures. 

ſtinate Sinners and contumaciaus Offenders, the Cenſures of the Extr.l.1. t.3r. 

Church were introduced , which are inflicted according as the © 44 Keprimen- 

Offence is greater orleſſer ; ſometimes by the Law it ſelf, ſome- 7%; 1... 

times by the Sentence of the Judge. Theſe are reckoned by Lind- menaerd re 

wood to be of three ſorts,Suſpenſio, Excommunicatio,C* Interdiftum. tutum, ver.Cen- 
( 44. ) Suſpenſion is the proper Puniſhment of an offending 14: 

Clergy Man, Swſpenſio eſt Cenſura quedam Eccleſiaſtica, qui perſona of  Suſpenſron. 

Eccleſtaftica impeditur ne exerceat funttiones ſus Benefics vel Ordinis, = rg 

It is either ab Officio vel Beneficio ;, the firſt is the puniſhment for Can.1 22. 

Contumacy in not appearing upon lawful Summons , the ſecond | 

for higher Crimes. F 
(45.)This Cenfure is inflicted ab Homine vel Fure,by the Decree EN 

of the Judge or the Law,and then for a greater or ſmaller Crime; Lind.de Conſt. 

if for a ſmaller fault, then it is only ab Officio ; but if a Clerk that ©4914 inconri- 

is ſuſpended ab Officio, ſhall contemn the ſame by ſerving his Cure, ena cs 

notwithſtanding his Suſpenſion, then a ſeverer Cenſure follows, * : 

Pro ſuſpenſo publice denuntiatus, ſi interim Immiſceat ſe divinis, ſecun- 

dum ſententiam Dottorum efficitur Irregularis, Or if aClerk that is 

ſuſpended ab Officio, ſhall continue fo without ſubmiſſion or ſeek- 

ing to bereſtored, then he may be ſuſpended 4 Bereficio allo, /ub- 1;14, ivid. 

trahi deber Bereficium, quando ſic ſuſpenſus eſt in mor petends Abſolu- 

tionem, By the Canons of King James if his Contumacy conti- Can. 122. 

nues, he is to be Excommunicated, and after forty days he is de- 

privable for incorrigibility. Cauſes of Suf 
(46.) For ſeveral offences the Law doth ſypend a Clergy Man : _—_ m 

as after due Notice for refuſing to Chriſten or Bury, he is to be Can.68. 

ſuſpended by the Biſhop of the Dioceſs from his Miniſtry by the 

Hhhhh2 | ſpace 
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Extr.q4.t.3-C-3- ſpace of three Months. As for Marrying without Banns or Li- 


= _ qo cenſe, or at unſeaſonable Hours or prohibited Times, he is to be 
an, "4 oy —_— ſuſpended per Triennizm. They alſo that omit to read the Common 


— 


Nas Prayers, as by Law preſcribed, incur the pain of Syþenſion, And fo 
Can. 38. in divers other caſes; as for Marrying in a Pariſh Church that is 


= pk not exprelled in the Licence,the Miniſter may be ſuſþcrded a whole 
s . 


year. | ; 
Form of Suſ- (47.)The Form of Suſpenſion is no where deſcribed or ſet down 
iþenſion. in the Canon Law; but only that it be expreſſed in writing; Nei- 


Extr.l.5.t.39- ther is there-any determinate form for the Avſolution from that 


£4 ine1abi'li» Cenſure. Some will havean Oath de parendo Flrri + ftando Man- 


datis Eccleſie ; and then it is aſhrmed, that thele following words 
e214. de Cen- are uſed by the Judge,Ego N. te abſolvo a Vinculo ſuſpenſionit in quam 
ph Ul. 3 7 ucurriſti,& reſtituo te ad Executionem tus Muneris vel Ordints, vel ad 
$4 Beneficium, In all which caſes it is requiſite, that the offending 
Party do give ſatisfaction according to the quality of his fault,bc- 
fore he be diſmilled. 
Suſp.ab Ingreſl@- (48. )There is alſo a Suſpenſion ab Ingreſſu Eccleſie from entring 
ſu Eccleſiz. jnto the Church,or receiving of the Sacraments, which is inflicted 
5 &6E.6.©4- ypon Lay perſons for ſmaller Crimes and Contempts z but now 
generally laid aſide and diſuſed. This was a kind of mynor Excon:- 
muncarnon. 
Of Excomiii» (49.)The next Cenſure of the Church is Excommunication,which 
ns is inflicted either ab Homine vel Fure : when tis inficted «b Homize 
"tis uſually for Contwmacy, in not appearing before the Eccleſ.alti- 
cal Judge aſter a legal Summons,or elſe tor diſobeying rhe Orders, 
Decrees, and Sentences of the Court , and the lighting of his 
Authority. 
Excommuni- (50.) When this Sentence is inflicted 4 Zure,'tis for ſome great 
catio ipſo fa- and notorious Crimezas he that ſhall ſtrike in the Church or Church- 
_ 5 E.6.c.4; JY#disby the Statuteof Eaw.6, Excommunicated ipſo fatto;as alſo 
, > thoſe that are married without Banns or Licence, that are preſent 
1i»4.de Clan, 26s Or conſenting privyto, or aſliſting at a Clandeſtine Marriage, 
Deiponſatio- ATC Excommunicated p'o fatto, T here are reckoned by Heſtienſis 
ve, c- Hunz- above thirty Caſes wherein the Law impoſeth Excommunication 


ve as for Hereſie,for ſtriking a Clergy-man,or Invading the Rights of the 
- ck deSen. ( hirch,c. And Lindwoed in his laſt Gloſs ſaith, there are One 
Joffe, © hundred ſeventy five Caſes of this nature. 


Excommuni- (51.) The Major Excommunication, which is for great and ſcan- 
catio Major. dalous Sins,is ſolemnly denounced by the B:ſop himſelf with great 


_ 3+ trerrour; heistobe accompanied with twelve Prieſts that bave 
C . 


burning Tapers in their hands, who when the dreadful Sentence is 
denounced, extinguiſh their Lights and tread them under their 
feet, Now although the Fanatickand Nonconforming Party do wil- 
fully 


— 
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fully ſeclude themſelves from the Congregation of Chriſts Church, 
yet this Sentence was ever dreaded by our Anceſtors, that were 
men of Parts and Piety; it being a kind of binding and deliver- 
ing over to Satan, At this day the Sentence of Excommunication 
is {o much feared and dreaded in the Greek Church , that the moſt 
impudent and obdurate Sinners do ſtartle atir. And they tell Ex- 
amples of ſuch ſad effects as have iſſued thereupon;that it is one of 
the moſt powerful Arguments to inforce Obedience, and keep 
them within the bounds of their duty. When any is Excommunica- 
red there, his company is hated and deteſted,*tis univerſally ſhun'd 
and avoided as ſcandalous; and they have an Opinion, that the 
Body of ,an Excommunzicated perſon cannot return to Duſt and Ricaut. p.279. 
Aſhes till the Cenſure be releaſed. Of whiehtthere is a ſtrange Re- 
lation in Mart.Cruſms Hiſt, Polit. Turcogrecie: And another paralel 
ſtory to this related by Mr.R:caut in his ſtate of the Greek Church, 

(52. )He that deſires to be Abſolved and releaſed from the Sen- Of Abſolution. 
tence of Excommunication, muſt by himſelf or his Proftor make a 
ſubmiſſion to the Judge of the Court,eſpecially if he is impriſon'd 
by the Writ de Excommunicato Capiendo, he muſt put in Caution de Dr. Cor. Apo- 
Parendo Furi & ftando Mandatis Eccleſie. For it is highly reaſon- logy,chap.2. 
able, that he who hath reſiſted the courſe of Law, andcontumaci- 
oully perſiſted in Excommunication until his Impriſonment, ſhould 
firſt give good ſecurity before he be truſted again, and diſcharged 
from his juſt Confinement. 

(53.) Theſe Camtions are of three ſorts; 1. Fidejuſſoria, when a of caution;. 
man is bound with Sureties to perform ſuch things.2. Pignoratitia, 
when a man gives a Pledge for the performance of what is deſired. 
3.Furatoria, when the Party ſwears. One of theſe Methods is ob- 
ſerved in Abſolutions, and the uſual way is an Oath from the Cri- 
minal de Parendo Turi & ſtando mandatis Eccleſie in forma Juris, But Dr. Cox, Apa- 
certainly the beſt way for fatisfaCtion is for the Ordinary to re- logy, pag: 1 3- 
quire a ſum of Money for Caution before he decrees Abſolution ;, 
this being the beſt ſecurity 3 for thoſe that value not the Laws of 
the Church or an Oath, will yet regard their Money. And there- 
fore where the Quakers will not ſwear to receive Abſolution, they 
may compel the Ordinary to accept of a ſum of Money for Cau- 
tion, and the Writ de Cantione admittenda mentioned in the Re- 
giſter, was provided as a remedy in that caſe. This Caution muſt be 
offered by the Offending Party,or his lawful Proctor ; for he is to 
fatisfie de contemptu & injuria Eccleſie lata antequam 4 Priſona deli- Firz.Nat. Br.. 
beretur. It muſt be alſo Idonea + ſufficiens Cantio, which is not de- 
termined by the Law, but left to the diſcretion of the Judge who 
is to conſider the abilities of the Perſon, and the qualities of the 
offence. This power of receiving the Submiſſion of Excommuni- 
cated 


Mar. Crucſius, 
lib. 1.pag.27. 
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ted Perſons that are ſignified and Impriſoned, is allowed by A&# 
5 Eliz.23- of Parliament, which at large ſhews the manner of proceeding a- 
gainſt {uch obſtinate Pertons. 
Of tnteydifts. (54+) Thethird Cenſure of the Church is an Interdift, Inter- 
Inſtit.q.tls. dice e frenificat prokibere & wetare, this is 2 forbidding of the Cele- 
Nav.09-m bration ot Divine Offices of a certain people ; and then it follow- 
\ss eth the Perſons whereloever they remove, which is called Inter- 
Tambur.2 tom. diftnm perſonale, The ſecond is Jnterdifum locale, which is di redtly 
diip.15. qu-1- Jevell'd againit ſuch a place; and then the Inhabitants may be re- 
ccived into another Church, but not their own. The third, which 
is Intcrdiftum mixtwn, is when both Place and People are ſubjected 
to this Cenſure. | 
Of the contempt. (55-) Thoſethat violate the Interdit and celebrate Divine Ser- 
of an Iat:r- , yice, - are to be puniſhed withExcommunication. During thefe 
_ 174, a.6, CIMCS Baptiſmis allowed both to Children and thoſe of riper years, 
runs en oP a, becauſe of the frailty andvncertainty of lite. The holy Euchariſt 
tit.14. c. Ex- isnot allowed, except it be in the Article of Death; and fo allo 
cepti. is Chriſtian Burial denied in any Conſecrated place, except it be 
C18, de Sent, J00E without Divine Offices. This is ſometimes impoſed 
—patenSingy 5. by the Superiour for great Contempt after monition  ſome- 
c.Excepti- times by the Canon, as a Church is Interdicted for Murther, &c. 
committed in it. This Cenſure is now almoſt. totally laid zfide, 
An.D. 1605s. only the remembrance of that great InterdiCct which Paul 5. laid 
See the Quarrel upon the Yenerians and engaged all Chriltendom in the quarrel, is 
of Paul the 5t% ſtj1] freſh in mens minds, it continuing about three years. And 
ry op * when the oppreſſed Venerians began to take Arms, the matter re- 
*  ceiveda ſpeedy accommodation. 
Of Penance. (56,)Belides theſe grcater Cenſures,Eccleſiaſtical Penance is uſed 
in the Diſcipline of the Church,which doth affect the Body of the 
Extr.lib.g.t.z8 Pcnitent, by which he 1s obliged to give a publick ſatisfaction to 
the Church for the ſcandal he hath given by evil Example. So in 
Primitive times they were to give Teſtimonies of their Reforma- 
tion, before they were readmitted to partake of the Myſteries of 
the Church, In the caſe of Inceſt or Incontinency the Sinner is u- 
ſually enjoyned to doa publick Penance in the Cathedral or ſome 
publick Market, bare-legged and bare-headed in a white Sheer, 
and to make an open Confeſſhon of his Crime in a preſcribed form 
of Words, which isaugmented or increaſed according to the qua- 
lity of the Fault, and thediſcretion of the Judge. So in ſmaller 
Faults and Scandals a publick ſatisfaction or Penance,as the Chan- 
cellor of the Dioceſsor other competent Judge ſhall decree, is to 
be made before the Minilter,Churchwardens, or ſome of the Pa- 
riſhioners,reſpect being had to the quality of the offence, and cir- 
cumſtances of the Fault;as in the caſes of Defamation, Clandeſftin 
Marriage, 
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Marriage,ſtriking and abuſing of a Miniſter, or the like. As for thoſe ; 

Faults which are undetermin'd, #7 Fudicrs poriſſimum reponitur arbi- —_— Toſtir, 

rrio, qui ex qualitatibus varits majorem vel minorem penam ſtatuet. - vo. ig ag 
(57.) Yettheſe Cenſures may not only be moderatcd, but alſo of connua- 

totally altered by a Commutation of Penance; and this hath been tzon. 

the ancient Priviledge of the Eccleſiaſtical Judge, tp admit that £#n4-11.3.r.28. 


an oblation of a ſum-of Money to be diſtributed 1m Pros Vſus, to 2 ny ; 


publick Highways, the Relief of the Por , and ſuch like Charitable 

work, be accepted in fatisfaction of Puplick Penance. This is ex- gn 1,1, 
preſſed 'sn Articul. Cleri, Now this Power is ſolely fixedin the jc, 19. — 
Biſhops Court, not in the Archdeacons, or any other inferior Judge in tine_.. 
whatſoever, as is proved by the Legatine Conſtitutions. 

(58.) Phyſitians and Chyrurgions in the time of K. Her. 8.were to of Phyſtians 
be allowed for the City of. London, and ſeven miles round, by the 414 Chyrurgi- 
Biſhop of Lond. and Dean of St.Pauls,they calling to their alliſtance 9** 
for Examination four Doctors of Phyſick, and for Chyrurgery or 
ther expert Perſons;and thoſe thatPraCtice may alſo be Licenſed by 
the Univerſities by a parteeular Priviledge which is granted to them. 

[n other Dioceſſes,all Phyſtians and Chyrurgions are to be examin'd 3 Hen.8.C. 11. 
and admitted by the Biſhop of the Diocefs, or his Ficar General, And 

thoſe that ſhall preſume to Practice without the Licence of the 

Ordinary, (hall forfeit the ſum of five pounds a Month , which Act 

doth particularly defend and preſerve the Priviledges of the two 
Univerſities. 

(59.) Every Clerk that paſſeth out of one Dioceſs into another, Z/ttrrs Dimi/- 
ought to have the Letters Dimiſſory or Commend4tory of his Dioce- Joy. |; 

Jan, to teſtifie of the Sobriety of his Life and Converſation, leaſt ——— 
he having lived diſorderly in one Dzocef, ſhould only fly into ano- ver.loci Dio- 
ther for Refuge and Protection. And neither Inſtirut;on nor Or- ceſe, 
derfare regularly to be granted without theſe. 

(60.) The four Solemn Times for conferring of Orders are the 14, 7; of 
Ember-yeeks,(they were originally called Imber-days, becauſe then 0rdination. 
they only eat Cakes baked under Aſhes, that ſo they might be 
minded that they were only Aſhes,and ſo ſhould turn again;) and Extr.li.r.t.1 x. 
it isnot lawful for any Biſhop to Ordain out of thoſe Set-times, Eanon.3'. 
without a Faculty from the Aerropolitan. And the Perſons to be Or- 
dained muſt have theſe qualities,a Tirle ro a Cure, Fellow of a Colledge, C40-33- 
Maſter of Arts of frue years ſtanding, that liveth at his own Charge. 

Andin cale theſe qualifications be abſent, the Biſhopthat Ordains 
him is to provide for him till he prefer him to ſome Living. And 
by an Act of Queer Eliz, forthe Reformation of Diſorders in the 13 Eſiz. c.r2. 
Miniſters of the Curch,the perſon to be Ordained muſt bring a 
Teſtimonial to' the Biſhop of his honeſt life ; be ableto give an 
account of his Faith in Larin, and alſo firſt ſubſcribe the Thirty 

nine 
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nine Arricles. For which Letters of Orders, there is to be paid 


but Ten ſhillings at moſt, 
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=_— E ORPHANS LEGACY , or, A Teſtamentary Abridg- 


ment, in Three Parts, viz. 


1. Of Laſt Wills and Teſtaments. 

2, Of Executors and Adminiſtrators. 

3. Of Legacies and Deviſes. 
IWherein the moſt material Points of Law relating to that Subjeft axe 
ſuccinfHy Treated, as well according to the Common and Temporal as 
Eccleſiaſtical and Civil Laws of this Realm, Illuſtrated with a great 
variety of ſelett Caſes in the Law of both Profeſſions , as well delight- 
fail in the Theory, as uſeful for rhe prattice of all ſuch as ſtudy the one, 
or are either attiye or paſſive in tne other, By the ſame Author. 
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